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The  works  of  Alexander  Hamilton^  comprising  his  most 
important  official  Reports^  an  improved  edition  of  the 
Federalist^  ^c. — In  three  volumes.  New  York,  pub- 
lished by  Williams  and  Whiting,  1810. 

In  that  part  of  our  review  of  the  Federalist,  which  forms 
the  first    article  of  our  second   number,    we   confined    our- 
selves to  such  portions  of  the  work,  as  treat  of  the  necessity 
of  political  union  among  these  States,  and  of  the  benefits  of 
which  a  federal  government  would  naturally  be  productive. 
The  purposes  for  which  we  have  undertaken  this  investigation, 
would  remain  unaccomplished,  if  we  did  not  allot  at  least  an 
equal  number  of  our  pages,  to  the  topics  which  occupy  the  last 
section.  It  embraces,  as  we  have  stated  in  our  preliminary  ob- 
servations, an  exposition  of  the  principles  and  structure  of  the 
Federal  Constitution,  of  the  powers  with  which  it  is  invested, 
and  of  the  trusts  for  which  it  is  responsible.  To  intelligent  and 
reflecting  readers,  we  shall  not  appear  to  have  engaged  in  an 
idle  or  unprofitable  task,  if  we  now  proceed  to  discharge  the 
obligation  we  had  contracted  in  our  preceding  number,  of 
explaining  the  theory  "  of  the  federal  government," — of  show- 
ing with  the  writers  of  the  Federalist  ''that  it  possesses  every 
"  power  requisite  to  the  full  accomplishment  of  the  objects 
"  committed  to  its  care,"  and  of  refuting  incidentally  some 
of  the  leading  objections,  which  have  been  urged  against  it 
by  the  politicians  of  Europe.  These  points  of  investigation 
Vol.  ir.  A 
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will  naturally  lead  us  into  an  inquiry  concerning  the  prin- 
ciples and  views  by  which  both  the  American  people,  and 
their  rulers  should  be  actuated,  in  order  to  fulfil  the  spirit,  and 
improve  the  capacities  of  our  excellent  constitution. 

Those  great  qualities  of  mind  for  which  General  Hamilton 
was  so  illustriously  distinguished,  and  which  are  so  seldom 
concomitant  in  one  individual,  are  nowhere  more  conspicuous, 
than  in  his  development  of  the  plan  and  views  of  the  Conven- 
tion. His  essays  on  this  subject  exemplify  in  a  striking  manner, 
the  unerring  sagacity  of  his  political  calculations, — his  profound 
and  enlarged  acquaintance  with  the  science  and  history  of  poli- 
tics,— his  enlightened  and  ardent  attachment  to  the  cause  of 
temperate  freedom, — the  magnanimous  candor  of  his  disposi- 
tion,— that  original,  and,  if  we  may  be  allowed  the  expression, 
that  magnificent  cast  of  thought,  which  was  visible  in  all  his 
intellectual  efforts,  and  by  which  nature  seemed  to  have  mark- 
ed him  out  for  the  highest  sphere  of  human  action.  The  num- 
bers of  the  Federalist  which  explain  the  structure  of  the 
federal  system,  bear  testimony,  not  only  to  the  extraordinary 
merits  of  the  writer,  but  to  those  of  the  American  Convention, 
of  whose  feelings  and  reasonings  he  may  be  considered  as  the 
organ.  We  have  already  intimated,  in  general  terms,  our  ex- 
alted opinion  of  the  character  of  that  august  assembly,  and  have 
stated  summarily  the  peculiar  advantages  as  well  as  difficulties, 
under  which  they  acted  in  the  execution  of  their  stupendous 
trust.  The  more  minute  examination  into  which  we  shall  now 
enter,  of  the  considerations  and  principles  by  which  they 
were  guided,  and  of  the  result  of  their  labours,  will  confirm 
the  eulogy  which  we  have  so  unhesitatingly  pronounced  on 
them,  and  on  the  constitution  which  issued  from  their  hands. 
Never  was  any  body  of  legislators  intrusted  with  so  awful 
and  momentous  a  charge,  and  never  did  any  deliberative 
assembly  so  completely  realize  an  image,  which  Mr.  Burke 
proclaims  to  be  the  most  imposing  and  venerable  that  can 
be  presented  to  the  imagination — "  the  concentration  of  the 
"  wisdom  and  virtue  of  a  whole  people  into  one  focus." 

The  American  constitution  has  divided  the  opinions,  and 
perplexed  the  judgment  of  many  of  the  most  sagacious  states- 
men of  the  age,  and  is  now  variously  represented,  in  the 
opposite  extremes  of  unqualified  panegyric  and  reprobation. 
Some  of  the  enthusiastic  friends  of  our  system  at  home,  cele- 
brate, (and  as  we  think,  most  justly)  the  attempt  of  the  framers, 
as  a  grand  enterprise  of  philosophic  heroism,  and,  in  a  strain 
of  encomium— which  however  we  deem  by  far  too  lofty, 
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extol  their  work  as  a  consummate  model  of  perfect  excel- 
lence. It  is  much  the  fashion  abroad,  even  among  those  whose 
understandings  are  acute,  and  whose  decisions  are  ingenuous, 
to  decry  it,  on  the  other  hand,  as  the  mere  patch  work  of  po- 
litical empiricism; — as  a  frail  and  feeble  contrivance  fitted  to 
stimulate  and  to  nourish  popular  passions;  and  destined  to 
corrupt  the  whole  mass  of  the  nation  with  the  leaven  of  de- 
mocracy. It  is  confidently  pronounced,  that  our  system  must 
speedily  conduct  us,  from  the  horrors  of  anarchy  to  those  of 
military  despotism,  and  that  at  best  we  can  expect  from  it,  no 
other  than  the  fugitive  and  turbulent  existence,  which  charac- 
terizes the  history  of  the  republics  of  antiquity. 

Those  who  censure  in  this  way,  and  those  who  set  no  bounds 
to  their  admiration,  are  both  removed  from  the  truth:— the  for- 
mer, however,  in  a  much  wider  degree.  Early  and  inveterate 
prejudices  with  respect  to  the  several  forms  of  government, 
a  want  of  due  attention  to  the  structure  and  operation  of  our 
system,  an  ignorance  of  the  circumstances  in  which  we  were 
placed  at  the  time  of  its  formation,  and  of  those  under  which 
we  now  exist,  may,  independently  of  any  malignant  motives, 
explain  in  great  part,  the  contempt  with  which  the  politi- 
cians of  Europe  appear  to  regard  our  institutions.  We  do  not 
despair  of  making  it  appear  in  the  course  of  this  discussion, 
that  they  are  well  fitted  to  inspire  sentiments  of  an  opposite 
nature.  We  are  persuaded  that  a  deliberate  and  dispassionate 
perusal  of  the  volumes  now  under  examination,  even  without 
a  reference  to  our  past  history,  or  to  our  actual  situation,  must 
conduct  a  liberal  and  discerning  reader  to  conclusions  of  the 
most  favourable  import. 

The  framers  of  our  constitution,  presented  their  work  for 
the  adoption  of  the  country,  with  a  well  grounded  confidence, 
that,  upon  a  fair  discussion  and  sound  judgment  of  its  merits, 
it  would  be  found  and  acknowledged  to  be  the  best  which  the 
dispositions,  habits  and  circumstances  of  the  nation  would  ad- 
mit. But  they  were  far  from  announcing  it  as  a  faultless  sys- 
tem;— as  the  most  perfect  of  all  possible  arrangements  of  po* 
lity; — or  as  an  archetype  for  the  imitation  of  the  rest  of  the 
world,  conformably  to  the  language  in  which  our  political 
enthusiasts  too  frequently  indulge  on  this  subject.  They  ap- 
pear, on  the  contrary,  to  have  been  impressed  with  a  deep 
sense  of  their  own  fallibility  as  men,  and  of  the  imperfections 
necessarily  incident  to  a  scheme  of  government,  which  was,  in 
some  respects,  the  result  of  compromise  between  powerful  and 
conflicting  interests.  Exclusive  of  the  difficulties  inherent  in 
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the  construction  of  a  well  balanced  commonwealth,  "  a  mat- 
"  ter,"  as  a  great  writer  expresses  it,  "  of  the  most  delicate 
**  and  complicated  skill,  requiring  a  deep  knowledge  of  human 
"  nature  and  human  necessities," — they  had  to  contend  with 
extraneous  obstacles  of  a  character  to  force  them  into  de- 
viations, from  that  complete  symmetry  and  abstract  perfection, 
at  which  they  might  otherwise  have  aimed. 

We  have  already,  in  our  preceding  number,  spoken  of  the 
impediments  which  arose  from  the  necessity  of  shaping  their 
system,  so  as  to  assuage  personal  jealousies, — to  reconcile,  as 
far  as  was  consistent  with  the  preservation  of  federal  equality, 
the  discordant  pretensions  of  the  large  and  small  states,  and 
to  gratlfv,  without  sacrificing  to  it  the  important  ends  of  sta- 
bility and  energv,  that  democratic  spirit  which  pervaded  the 
whole  mass  of  the  nation.  But  we  did  not  advert  to  what 
the  authors  of  the  Federalist  justly  represent,  as  the  prin- 
cipal obstruction  to  the  attainment  of  any  very  nice  pro- 
portion, or  even  an  ordinary  degree  of  simplicity,  in  the  ar- 
rangements of  the  Convention.  We  mean  the  peculiar  and 
novel  constitution  of  the  government  which  they  undertook  to 
frame; — a  compound  republic  partaking  both  of  the  national 
and  federal  character. 

They  had,  it  is  true,  as  we  have  before  suggested,  excellent 
models  of  the  mixed  or  balanced  forms, — the  best  of  all 
schemes  of  national  polity, — in  the  limited  and  tempered 
monarchy  of  Great  Britain,  and  in  the  several  constitutions 
of  these  States;  but  history  furnished  them  with  no  example 
of  a  federal  system  of  such  regular  construction  or  approved 
utility,  as  might  serve  as  a  pattern  for  close  imitation,  or 
even  as  a  safe  analogy  upon  which  to  found  any  certain  or  en- 
couraging calculation,  of  the  operation  and  effects  of  the  federal 
theorv.  The  various  confederacies  known  in  ancient  and  mo- 
dern times,  which  might  have  been  consulted  as  precedents, 
were,  to  employ  the  ideas  of  the  Federalist,  "  bottomed  on 
''  fallacious  principles,"  and  could  therefore  yield  no  other 
light,  than  that  of  beacons,  which  give  warning  of  the  course 
to  be  shunned,  without  pointing  out  that  which  ought  to  be 
pursued.  The  most  that  the  Convention  could  do  under  such 
circumstances,  was  to  avoid  the  errors  suggested  by  the  ex- 
perience of  other  countries,  and  of  their  own  in  the  case  of 
the  old  confederation,  and  to  provide  a  convenient  mode  of 
rectifying  those  which  the  future  might  unfold. 

The  system  then  which  they  were  called  upon  to  frame, 
was  one  of  double  intricacy,  and  required,  from  the  novelty 
of  the  structure,  a  more  than  ordinary  share  of  genius,  fore- 
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sight,  enterprise  and  skill  in  the  architects.  They  were  to 
hazard  a  new  combination  of  political  elements;  to  build  up 
from  the  foundation,  a  fabric  of  government  upon  an  original 
plan, — *^a  theoretic,  experimental  edifice."  It  became  for  the 
Convention,  as  it  is  justly  stated  in  the  Federalist,  a  task  of 
peculiarly  delicate  and  arduous  execution,  to  draw  the  pro- 
per line  of  partition  between  the  authority  of  the  general,  and 
that  of  the  state  governments;  to  attemper  and  adjust  these 
distinct  sovereignties,  so  as  not  only  to  maintain  unimpaired 
the  integrity  of  both,  and  to  obviate  the  danger  of  a  colli- 
sion either  of  power  or  interests,  but  to  render  them  per- 
manently and  effectually  ministerial  to  the  salutary  purposes 
contemplated  by  their  union;  to  provide  additional  securities 
for  the  permanence  and  strength  of  the  republic,  in  the  very 
opposition  of  feelings  and  views  inseparable  from  their  nature; 
to  establish  between  them,  through  the  struggle  of  conflicting 
forces,  a  harmony  like  that  of  the  planetary  system,  of  which 
our  federal  association  should  be  as  it  were  the  moral  image. 

It  was  a  part  of  the  duty  of  the  Convention  to  aim  not  solely, 
at  the  preservation  of  the  state  governments,  but  also  at  the 
happiness  of  the  individuals  composing  the  whole  confede- 
ration; to  consult  the  national  welfare,  not  merely  through  the 
prosperity  of  the  former,  but  also  by  the  direct  and  immediate 
operation  of  the  federal  rule.  They  were  to  avoid  a  consoli- 
dation of  the  states,  and  to  leave  in  each,  an  authority  wholly 
independent  and  supreme  for  certain  local  and  political  pur- 
poses, and  yet  to  establish  a  central  power  affecting  the  people 
in  their  individual  capacities,  and  invested  with  original  juris- 
diction in  all  the  leading  concerns  of  civil  society.  They  were 
authorized  to  institute  something  more  than  a  partnership  of 
that  kind  which  looks  solely  to  commercial  advantage  and 
mutual  defence: — one  which  might  be  properly  styled  a  com- 
monwealth; a  partnership  of  freedom  and  of  glory,  subservient 
not  merely  to  temporary  interests  or  to  "the  gross  animal  exis- 
"  tence  of  a  perishable  nature,"  but  to  the  interests  of  that  sort 
of  life  which  is  most,  and  ultimately  desirable  to  man  as  the 
perfection  of  his  social  and  moral  constitution.* 

*  Mr.  Burke  expresses  himself  on  this  subject,  in  his  reflections  on  the 
French  revolution,  in  a  strain  of  the  most  finished  eloquence  and  of  the 
sublimest  philosophy. 

"  Society,"  says  he,  "  is  indeed  a  contract.  Subordinate  contracts  of  mere 
occasional  interests  may  be  dissolved  at  pleasure,  but  the  state  oug'ht  not 
to  be  considered  as  nothing  better  than  a  partnership  ag-reement  in  a  trade 
of  pepper  and  coffee,  calico  or  tobacco,  or  some  other  such  low  concern,  to 
be  taken  up  for  a  little  temporary  interest,  and  to  be  dissolved  by  the  fancy 
of  the  parties.  It  is  to  be  looked  on  with  other  reverence;  because  it  is  not 
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The  members  of  the  convention  aware  of  the  difficulty  of 
devising  a  federal  compact  of  the  character  we  have  described, 
— feeling  that  they  were  engaged  in  "  a  perilous  adventure  of 
untried  policv,"  appear  to  have  been  even  too  diffident  of  the 
success  of  their  labours,  and  in  some  degree  unconscious  of 
the  positive  merit  of  their  work.  They  were,  however,  sen- 
sible that  it  would  have  been  scarcely  possible,  for  human 
ingenuity  to  produce  a  plan,  better  suited  to  the  temper  and 
circumstances  of  the  nation,  more  congenial  with  natural  rights, 
or  more  favourable  to  the  beneficial  exercise  of  the  energies, 
and  to  the  full  development  of  the  resources  of  an  infant  people. 
We  are  decidedly  of  opinion  that  the  work  of  the  Convention 
deserves  a  much  higher  eulogium,  than  that  body  or  even  the 
authors  of  the  Federalist,  venture  to  pronounce  upon  it.  We 
are  led  to  espouse  this  sentiment,  not  from  viewing  it  in  the 
abstract  alone,  or  in  relation  to  the  circumstances  under  which 
it  was  formed,  but  from  the  practical  character  which  it  has 
displayed  since  the  commencement  of  its  operations,  and  the 
capacity  with  which  we  believe  it  to  be  indued,  not  only  to 
preserve  liberty,  but  to  provide  for  its  own  duration,  and  to 
accommodate  itself,  without  losing  its  spirit,  to  the  changes, 
which  the  national  character  and  resources  may  undergo,  in 
their  advances  to  maturity. 

We  do  not  hesitate  to  assert  that  we  regard  the  federal  con- 
stitution of  the  United  States,  not  only  as  the  system  best 
adapted  to  tht  genius  ar.d  actual  circumstances  of  the  people, 
but  as  the  nearest  approach  that  has  ever  been  made  to  the 
idea  of  a  perfect  government; — as  the  clearest  and  most  bene- 
ficial rule  of  conduct,  both  for  the  governors  and  governed, 
that  was  ever  enjoyed  by  any  country.  The  texture  of  it  ap- 
pears to  us  no  less  solid,  than  its  parts  are  duly  proportioned 
and  skilfully  combined;  its  foundations  are  obvious  and  fixed; 
it  carries  with  it  nothing  of  uncertainty  or  ambiguity,  but  pre- 
sents on  all  sides,  the  most  simple  and  determinate  ideas  to 
the  mind.  Independently  of  the  ordinary  means  of  self  con- 
servation with  which  every  government,  as  such,  should  be  en- 

a  partnership  in  things  subservient  only  to  the  gross  animal  existence  of  a 
temporary  and  perishable  nature.  It  is  a  partnership  in  all  science;  a  part- 
nership in  all  art;  a  partnership  in  every  virtue,  and  in  all  perfection.  As  the 
ends  of  such  a  partnership  cannot  be  obtained  but  in  many  generations,  it 
becomes  a  partnership  not  only  between  those  who  are  living,  but  between 
those  who  are  living,  those  who  are  dead,  and  those  who  are  to  be  born. 
Each  contract  of  each  particular  state,  is  but  a  clause  in  the  great  primeval 
contract  of  eternal  society,  linking  the  lower  with  the  higher  natures,  con- 
necting the  visible  and  invisible  world,  according  to  a  fixed  compact  sanc- 
tioned by  the  inviolable  oath  which  holds  all  physical,  all  moral  natures  each 
in  their  appointed  place." 
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dowed,  it  contains  a  principle  of  longevity  of  which  but  one 
other  can  boast,  and  upon  which  we  are  tempted  to  place  the 
strongest  reliance.  The  principle  to  which  we  refer,  is  this; 
that,  as  long  as  it  continues  to  be  in  any  degree  well  adminis- 
tered, its  real  character  and  tendency  can  never  be  mistaken; 
that  it  must  be  uniformly  considered  in  the  light  in  which  we 
now  represent  it  bv  all  who  enjoy  its  benefits,  or  who  can  in 
any  manner  comprehend  the  nature  of  a  free  and  beneficent 
government.  As  long  as  the  great  majority  of  this  nation  re- 
tain a  sense  of  their  true  interests,  or  any  portion  of  political 
virtue,  they  must  continue  to  cherish  a  system,  which,  of  all 
practicable  schemes  of  legislation,  is  the  best  calculated  to  se- 
cure the  higher,  as  well  as  the  subordinate  ends  for  which  men 
are  united  in  civil  society. 

When  the  federal  union  was  planned,  there  was  but  one 
opinion  among  all  parties,  with  regard  to  the  form  of  the 
government,  by  which  it  was  to  be  cemented.  *'  It  is  evident," 
says  the  Federalist,  in  the  number  which  treats  of  the  confor- 
mity of  the  plan  to  republican  principles,  "  that  no  other  than 
"  the  republican  form,  would  be  reconcilable  with  the  genius 
"  of  the  people  of  America;  with  the  fundamental  principles 
*' of  the  revolution,  or  with  that  honourable  determination 
"  which  animates  every  votary  of  freedom  to  rest  all  our  po- 
"litical  experiments   on  the   capacity   of    mankind    for   self 
*'  government."    The  framers  of  the  constitution  could  not 
have  mistaken  the  dispositions  of  the  people.  They  had  in- 
deed no  option  left  them  in  this  respect.  The  materials  upon 
which  they  were  to  operate  were  wholly  republican,  and  the 
constituent  elements  of  a  monarchy  entirely  wanting.   It  could 
have  found  here  none  of  its  essential  supports;  neither  he- 
reditary nor   personal  distinctions;  no  regular  gradation  of 
ranks  nor  aristocracy  of  wealth.  Although  the  North  Ame* 
rican  colonies  were,  from  the  period  of  their  settlement,  de- 
pendent on  Great  Britain,  and  subject  to  the  authority  of  the 
British  crown,  their  domestic  government  was  virtually  re- 
publican, as  well  as  the  spirit  by  which  they  had  been  inva- 
riably animated.  The  following  remarks  made  on  this  sub- 
ject by  Mr.  Adams,  in  kis  defence  of  the  American  constitu- 
tions, are  strictly  just.  *^  The  truth  is,  that  the  people  have 
*'  ever  governed  in  America;  all  the  weight  of  the  royal  go- 
"  vernors  and  councils,  even  backed  with  fleets  and  armies, 
"  have  never  been  able  to  get  the  advantage  of  them.  They 
*'  have  always  stood  by  their  houses  of  representatives  in  every 
*'  instance,  and  carried  all  their  points,  and  no  governor  ever 
"  maintained  his  ground  against  a  representative  assenably. 
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"  As  long  as  he  governed  by  their  advice  he  was  happy,  and 
"  when  he  differed  from  them,  he  was  soon  compelled  to  re- 
"  tire."*  The  hereditary  predilections  of  the  American  peo- 
ple were,  as  it  may  be  well  supposed,  at  the  epoch  when  they 
undertook  to  form  a  constitution  for  themselves,  greatly 
strengthened  by  the  sanguinary  struggle,  in  which  they  had 
been  so  recently  engaged  with  the  British  monarchy. 

They  were  not  only  predisposed  by  temper,  but  eminently 
fitted  by  their  habits  and  morals,  and  from  the  circumstances 
of  their  condition,  to  receive  and  maintain  a  well  constituted 
republic,  in  the  true  sense  of  the  term.f  Their  habits  were 
those  of  the  most  enterprising  and  indefatigable  industry; — 
their  morals  comparatively  virginal; — their  wealth  moderate 
and  equally  distributed; — their  cities  small, — their  pursuits 
chiefly  agricultural; — their  territory  of  great  extent;  their  dis- 
tinguishing traits  of  character,  sobriety,  sagacity,  courage,  the 

*  Letter  XX.  The  work  of  Mr.  Adams  mentioned  in  the  text  may  be  read 
with  much  advantage,  on  account  of  the  erudite  and  accurate  research 
which  the  author  there  makes  into  the  history,  and  character,  of  all  the  g-ov- 
ernments  of  note  or  importance,  that  have  flourished  at  any  period  of  the 
world.  We  must  confess,  however,  that  we  toiled  with  much  fatigue  and 
impatience  through  this  elaborate  compilation.  The  style  of  Mr.  Adams  is 
exceedingly  heavy  and  inelegant,  and  he  is  uniformly  deficient  in  method. 

We  observe  with  deep  regret  that  this  the  doyen  of  our  revolutionary 
patriots,  and  not  the  least  meritorious  of  that  venerable  band,  should  still 
continue  to  wield  the  weapon  of  party-controversy,  and  to  nourish  those  m- 
venomed  and  corrosive  jealousies  wdiich  are  scarcely  pardonable  under  any 
circumstances,  but  eminently  revolting,  and  disgraceful  in  one  no  longer  en- 
gaged in  the  irritating  strife  of  political  rivalry,  or  capable  of  aspiring  to 
public  honours.  Mr.  Burke,  in  speaking  of  lord  Chatham,  remarks,  that  a  fall 
from  power, — like  death — canonizes  and  sanctifies  a  great  character,  and  that 
he  felt  himself  tlierefore,  divested  of  the  privilege  of  censuring  any  part  of 
the  conduct  of  that  illustrious  statesman.  It  is  thus,  had  we  occasion  to  re- 
view the  history  of  the  federal  administration,  that  we  should  feel  with  re- 
gard to  president  Adams,  if  we  could  discern  in  the  tenor  of  his  deport- 
ment during  this  the  last  and  most  solemn  stage  of  his  existence,  not  the 
fretfulness  of  disappointed  ambition,  and  mortified  vanity,  but  the  stamp 
of  that  true  greatness  without  a  manifestation  of  which,  the  deposition 
either  of  an  English  minister  or  of  an  American  chief  magistrate,  so  far 
from  "  canonizing  and  sanctifying"  his  fame,  serves  to  authorize  a  more 
rigid  scrutiny  into  his  faults,  and  to  lay  them  open  to  severer  animadversion. 
It  is  full  time  for  the  successor  of  General  Washington  to  contemplate 
steadily,  the  exanaple  set  by  this  incomparable  model  of  all  excellence,  in 
his  <volu7itary  retirement.  Turpe  senex  miles  is  a  sound  aphorism,  particu- 
larly in  reference  to  the  warfare  of  faction  or  of  envy.  The  well  known 
precept  of  the  poet,  "solve  sefiescentem,"  &c.  should,  also,  be  present  to  the 
memory,  where  not  only  the  body  but  the  mind  betrays  unequivocal  symp- 
toms  of  superannuation. 

t  A  republic  is  the  general  name  of  all  commonwealths,  but  is  applied 
particularly  to  denote  a  government  administered  by  the  people  at  large, 
but  administered  toith  justice,  not  oppressive  to  any  class  of  citizens,  but  itn.'^ 
partially  consulting  the  good  of  all.  Aristot.  Book  II L 
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love  of  freedom,  and  of  order.  Such  are  the  attributes,  which-^ 
according  to  the  dictates  of  reason,  and  the  authority  of  the 
most  eminent  political  writers, — may  be  said  to  render  a  people 
the  best  materials  for  wise  and  just  legislation,  and  the  fittest 
to  be  moulded  into  a  free  and  flourishing  common  wealth. :f: 
The  members  of  the  Convention  had  every  reason  to  rejoice 
that  the  nature  of  the  materials,  with  which  they  had  to  deal, 
was  such  as  not  only  to  enable,  but  to  compel  them,  to  provide 
for  their  country,  a  frame  of  government,  w^hich,  of  all  the 
forms  into  which  human  society  can  be  thrown,  is  unques- 
tionably the  best. 

The  Federalist  defines  a  republic  to  be, — "  a  government, 
"  which  derives  all  its  powers  directly  or  indirectly,  from  the 
"  great  body  of  the  people,  and  is  administered  by  persons 
"  holding  their  ofHces  during  pleasure — for  a  limited  period — 
"  or  during  good  behaviour." 

The  writer  adds,  in  explanation  of  this  doctrine,  "  that  it  is 
"  essential  to  such  a  government,  that  it  be  derived  from  the 
*'  great  body  of  the  society,  not  from  an  inconsiderable  pro- 
*'  portion,  or  a  favoured  class  of  it,  but  it  is  sufficient  for  it 
"  that  the  persons  administering  it  be  appointed,  either  di- 
"  rectly,  or  indirectly,  by  the  people,  and  hold  their  offices 
"  by  either  of  the  tenures  just  specified."  The  members 
of  the  Conventiorii  adopted  this  theory  as  in  itself  the  most 
natural  and  just;  as  the  most  efficacious  for  their  purpose,  and 
the  most  acceptable  to  their  constituents.  They  made  it  the 
basis  of  all  their  arrangements,  and  are  not,  we  think,  to  be 
qualified  as  visionaries,  if  they  supposed,  that  it  was  well  fitted 
to  uphold  a  fabric  of  graceful  proportions,  and  firm  texture; 

t  See  Aristotle's  Politics.  Millar's  View  of  the  Eng-lish  Government,  vol. 
iii.  p.  326,  &c.  Aristotle  bears  frequent  testimony  to  the  aptitude  of  an  agri- 
cultural population  spread  over  a  larg-e  territory,  for  the  enjoyment  of  what 
he  terms  a.7ro\iTiix,  or  a  mixed  republic,  the  best  of  all  forms  of  g-overnment. 
"  The  best  kind  of  democracy,"  says  this  writer,  *•'  is  that  in  which  the 
people  subsist  principally  by  ag-riculture :  the  manners  and  habits  of  husband- 
men are  best  adapted  to  counteract  tlie  evil  tendency  of  democratic  insti- 
tutions. The  licentious  spirit  which  these  institutions  ai'e  apt  to  eng-ender, 
will  not  effect,  nor  will  their  habits  and  propensities  undergo,  a  chang-e; 
those  of  tliem  who  have  any  seeds  of  ambition,  will  find  themselves  suffi- 
ciently gratified  by  the  right  of  electing  their  magistrates,  and  of  exacting 
an  account  of  their  administratioh.  In  a  commonwealth  consisting  chiefly  of 
husbandmen,  families  are  scattered  at  due  distances.  The  citizens  justle  not 
with  each  other.  It  is  for  this  reason  that  a  country  of  great  extent,  and  which 
easily  afforded  room  for  the  continual  diffusion  of  colonies  at  wide  distances 
from  the  capital,  might  be  improved,  fortified  and  embellished  by  agricul- 
ture  alone  and  its  subservient  arts,  and  might  enjoy,  under  nearly  a  simple 
democratic  form,  the  benefits  resulting  from  mixed  policv."  Book  VIII. 

Vol.  II.  B 
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one  which,  if  we  may  be  allowed  the  phrase,  might  unite  the 
stability  of  Egyptian,  with  the  beauty  of  Grecian  architecture. 
They  took  as  fundamental  supports  for  their  system  the 
maxims, — that  all  political  power  should  emanate  either  me- 
diately or  immediately  from  the  peopk; — that  the  deposi- 
tories of  that  power  should  be  responsible  to  the  tribunal  of 
public  opinion-, — and  that  all  political  institutions  should  de- 
pend for  their  continuance  upon  the  will  of  the  majority.* 
They  selected  these  as  the  vital  principles  of  their  plan,  not 
because  they  believed  all  other  systems  in  which  they  might 
be  wanting,  either  usurpations,  or  nusances,  but  because  they 
deemed  them  to  be  most  consonant  to  the  true  origin  of  soci- 
ety, and  to  the  inherent  privileges  of  our  nature,  and,  when 
properly  modified,  and  favoured  by  circumstances  such  as 
those  in  which  this  country  was,  and  is  placed,  most  effica- 
ciously auxiliary  to  the  universal  and  paramount  truth,  that 
^'  the  welfare  of  the  governed  is  the  main  end  and  aim  of 
every  good  government." — They  knew  that  the  people  of 
these  states,  situated  as  they  were,  after  the  recognition  of 
their  independence,  had  an  undoubted  right  to  choose  and 
model  a  government  for  themselves,  and  to  prescribe  the  con- 
ditions upon  which  they  might  consent  to  alienate  any  portion 
of  their  original  sovereignty.!  It  appeared  to  the  Convention, 
not  only  agreeable  to  the  dictates  of  abstract  reason,  and  to  the 
particular  derivation  of  our  government,  but  wise  and  salutary, 
to  establish  as  one  of  these  conditions,  that  the  constitution 
should  cease  to  exist,  or  that  the  whole  sovereignty  should 
revert  to  the  people,  whenever  it  should  be  the  will  of  the  ma- 
jority: a  will  to  be  expressed  however  by  a  suitable  organ,  and 

*  See  this  point  clearly  demonstrated  in  Locke's  treatise  on  government, 
j  See  Sydney  and  Locke  passhn  for  a  complete  demonstraiion  of  this 
topic.  We  cannot  but  heartily  recommend  these  two  wi-iters,  to  the  attention 
of  our  young-  countrymen.  The  perversion  of  their  doctrines  at  the  com- 
mencement, and  during  the  paroxysms,  of  the  French  revolution,  may  have 
brought  them  into  some  discredit  with  the  more  timorous  of  the  old  and 
gootl  school  of  politicians,  but  their  writings  are  calculated  to  form  disciples 
of  another  character  than  the  demagogues  of  the  French  convention  and  of  the 
Palais  Royal.  The  discourses  of  Sydney  concerning  government,  abound  in 
the  most  enlightened  and  solid  maxims  of  freedom, — in  erudite  illustrations 
most  judiciously  selected,  and  skilfully  introduced.  They  are  couched  in  a 
style  far  superior  to  the  general  standard  of  the  age  in  which  he  wrote, 
and  not  unworthy,  both  as  to  coupiousness  and  elegance,  of  the  best  era 
of  English  composition.  We  place  Harrington  much  below  tliis  great 
master.  In  England  such  a  recommendation  as  the  foregoing  would  be 
at  this  period,  moretlian  superfluous;  but  liere  it  maybe  of  some  utility,  by 
attracting  to  tlie  works  of  the  apostles  and  heralds  of  Enghsh  liberty,  the 
notice  of  such  of  the  ingenuous  youth  of  this  country,  as  may  wish  to  under- 
stand  thoroughly  the  principles  upon  which  our  own  scheme  of  freedom  is 
built. 
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in  so  formal  and  authentic  a  manner,  as  to  be  wholly  unequi- 
vocal. 

The  American  legislators  proceeded  also  upon  the  princi- 
ple, that  the  best  security  for  the  public  rights  attainable  in 
civil  society,  was  to  place  the  whole  power  of  the  government, 
in  the  hands  of  the  representatives  either  immediate  or  remote 
of  the  people.  They  believed,  with  the  most  profound  of  all 
the  teachers  of  political  science,  the  safety  of  every  free  go- 
vernment to  require,  *'  that  the  major  part  of  the  citizens 
"  should  enjoy  at  least  a  certain  weight  in  the  administration; 
"  that  if  this  be  not  the  case,  the  majority  will  be  dissatisfied, 
"  and  that  where  the  majority  are  dissatisfied,  the  government 
"  must  be  soon  subverted."!  In  the  case  of  the  commonwealth, 
which  they  were  about  to  establish,  they  held  themselves  in- 
titled,  even  v/ith  a  view  to  the  largest  share  of  dignity  and  hap- 
piness \vhich  could  fall  to  the  lot  of  any  nation,  to  go  farther, 
and  to  vest  in  the  great  body  of  the  people,  the  whole  of  the 
national  sovereignty.  They  thought  that  the  inhabitants  of  this 
country,  v,  hen  collectively  taken,  then  were,  and  from  the  pe- 
culiar circumstances  of  their  condition,  would  long  continue 
to  be,  worthy  of  so  important  a  trust,  and — making  a  due  al- 
lowance for  the  infirmities  of  temper,  and  the  errors  of  judg- 
ment, to  which  human  nature  when  acting  in  a  mass,  must 
alwavs  be  subject — likely  to  exercise  it  to  the  promotion  of 
their  best  interests,  and  conformably  to  the  rules  of  political 
justice. 

They  knew  that  the  consciousness  of  possessing,  and  the  habit 
of  exercising  such  a  trust,  has  a  natural  tendency  to  exalt  the 
views,  to  purify  the  passions,  and  to  enlighten  the  judgment 
of  an  acute,  moral,  and  circumspect  people,  and  thus  greatly 
to  facilitate,  although  it  may  not  uniformly  secure,  its  own 
proper  execution.  They  were  alive  to  the  mighty,  and  almost 
decisive  influence  which  a  government  as  such,  exerts  over  the 
moral,  and  intellectual  character.  They  were  not  unmindiul 
hov/  powerfully  political  institutions  contribute,  according  to 
the  nature  of  their  constitution,  either  to  reclaim  a  degene- 
rate, or  to  corrupt  an  innocent  people,  by  determining  the  spirit 
of  their  laws,  the  direction  of  their  powers,  and  the  use  of  their 
appetites;  and  how  incalculably  important  it  therefore  was  to 
build  their  system,  when  circumstances  authorized  the  experi- 
ment, upon  the  foundations  of  public  virtue  and  distributive 
justice.  These  naturally  belong  to  a  republic; — a  government 
of  the  people,  by  representation  and  vicarious  succession. 
Upon  them  alone  it  can  securely  rest. 

t  Aristotle  Pol.  Lib.  3. 
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Although  the  framers  of  the  constitution,  did  not  go  so  far, 
as  to  confound  in  speculation,  the  rights  of  the  people  v/ith 
their  advantages,  no  more  than  with  their  power,  for  which 
the  former  are  too  often  mistaken  by  metaphysical  politicians, 
they  were  not  ignorant  that  government  is  a  contrivance  of 
human  wisdom,  not  merely  to  protect  natuial  rights,  but  to 
provide  for  human  wants  and  to  advance  human  happiness. 
They,  therefore,  considered  it  as  a  part  of  their  duty,  to  con- 
sult the  one  as  well  as  the  other  object,  and  to  adopt  such 
temperaments,  as  would  render  their  plan  subservient  to  both. 

Among  the  wants  of  men  to  be  satisfied  by  government, 
that  of  a  restraint  upon  their  own  passions,  was  obviously 
not  the  least  important.  Among  the  most  efficacious  of  the 
means  of  promoting  the  solid  and  permanent  happiness  of  a 
people,  experience  plainly  designated  the  creation  of  strong 
impediments  to  the  indulgence  of  their  impetuous  appetites; 
— the  imposition  of  powerful  shackles  upon  their  occasional 
and  irregular  v/ill.  In  order  to  comply  with  this  lesson,  it 
<lid  not  appear  to  the  convention  necessary  to  form  a  power 
out  of  and  absohitehj  independent  of  the  people^  but  simply  to 
limit  the  exercise  of  the  popular  sovereignty  to  a  particular 
mode,  and  within  particular  bounds,  in  such  a  manner  that 
they  might  not  be  exposed  to  be  the  victims  of  temporary 
errors  and  delusions,  or  the  sport  of  their  own  licentious  pas- 
sions:— that  the  whole  of  the  community  might  not  be  sacri- 
ficed to  the  discontents,  and  inteu^iperance  of  any  minor  part; 
that  the  government  might  be  invested  with  the  means,  of 
maintaining  its  own  existence,  until  its  dissolution  should  be 
decreed  by  the  calm  and  deliberate  sense  of  the  majority. 

As  long  as  the  constitution  of  our  nature  remains  such  as 
it  is,  it  will  be  found  at  all  times  prudent,  and  often  indispen- 
sable, even  for  individuals  consulting  their  true  happiness,  to 
deprive  themselves  of  tlie  faculty  of  gratifying  the  disorderly 
impulses  of  the  will;  to  subject  their  inclinations  to  some 
fixed  control;  to  bind  themselves  either  indefiniti^ly  or  for  a 
limited  period  to  a  particular  course  of  action,  so  far  as  to 
lose  all  ynoral  competence  to  pursue  another,  although  the  ah- 
.struct  pozver  may  remain. 

If  this  proceeding  be  wise  in  individuals,  it  is  absolutely 
necessary  in  the  case  of  nations,  the  consequences  of  whose 
mistakes  are  of  so  much  greater  importance,  and  who  are 
still  more  liable  to  all  those  obliquities  of  the  judgment  and 
vices  of  the  heart, — to  the  gusts  of  passion,  the  humors  of 
caprice,  the  temptations  of  illicit  advantage,  the  impositions 
of  artifice,  the  precipitate  decisions,  and  the  temporary  delu- 
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sions,  which  blind  the  mind  to  the  discernment,  and  hurry  it 
from  the  pursuit  of  its  true  interests; — to  which  may  be 
traced  most  of  the  evils  and  feuds  that  distract  and  imbitter 
private  life,  and  nearly  all  the  miseries  and  dissensions,  which 
make  up,  as  it  were,  the  history  of  communities.  It  is  to  gov- 
ernment that  civil  societies  are  to  look  as  a  safeguard  against 
the  inherent  weakness  of  our  nature;  as  the  depository  of  that 
portion  of  their  natural  liberty,  which  it  is  thus  found  necessary 
to  surrender  up;  as  an  instrument  of  coercion  over  their  will 
to  retain  the  latter  in  due  subordination  to  their  reason,  upon 
which  so  little  reliance  can  be  placed,  if  it  be  not  protected 
and  sustained  by  some  such  external,  and  overruling  influence. 
But  in  order  that  government  may  answer  the  desired  purpose, 
it  is  indispensable  that  it  should  be,  not  only  obliged  to  con- 
trol itself,  but  indued  with  sufficient  strength  to  control  the 
governed^  to  defend  their  reason  and  its  own  existence,  against 
the  pernicious  influences  which  we  have  enumerated  above. 

The  Convention  deeply  impressed  with  the  force  of  these 
obvious  truths,  proceeded  upon  the  plan  of  investing  the 
federal  constitution,  with  all  the  energy  and  efficiency,  compa- 
tible with  the  security  of  popular  rights.  It  was  the  wise  and 
sagacious  opinion  of  Hamilton  that  this  course  should  be 
adopted,  not  merely  from  the  considerations  we  have  just 
stated,  but  in  order  that  the  great  experiment  in  political  legis- 
lation in  which  this  country  was  engaged,  might  be  fairly  tried. 
He  argued  correctly,  that  this  could  not  be  accomplished, 
unless  the  experiment  were  made,  under  all  the  advantages  of 
which  the  case  v/as  susceptible;  that  it  would  be  doing  an  in- 
justice, to  the  great  cause  of  republican  freedom,  and  expos- 
ing to  hazard  the  highest  interests  of  this  nation,  if  the  new 
system  were  not  indued  with  all  the  internal  strength, — with 
all  the  means  of^self  defence,  which  were  reconcilable  to  the 
republican  theory. 

Both  Hamilton  and  his  enlightened  associates  of  the  Con- 
vention, felt  themselves  supported  in  this  doctrine,  not  only 
by  the  general  analogy,  and  original  constitution  of  our  na- 
ture, but  by  the  authority  of  the  greatest  names  in  political 
science,  and  the  uniform  tenor  of  the  history  of  mankind. 
They  knew  that  power  in  governments  is  a  vigorous  and 
active  instrument  of  its  own  propagation; — that  it  must  be 
strictly  watched,  and  every  admissible  precaution  taken  to 
guard  against  the  usurpations  and  excesses  to  which  it  is 
invariably  prone;  but  they  were  at  the  same  time  equallv 
sensible,'  ''  that  liberty  may  be  endangered  by  the  abuse's 
''  of  liberty,  as  well  as  by  the  abuses  of  power; — that  thert- 
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"  are  numerous  instances  of  the  former  as  well  as  the  latter; 
'■''and  that  the  former  rather  than  the  latter  was  apparently 
'-''most  to  be  apprehended  by  the  United  States,''''  There  is, 
indeed,  in  the  records  of  history,  enough  to  make  us  tremble 
for  the  fate  of  any  people,  however  virtuous,  or  enlightened, 
which  takes  upon  itself  the  immediate  care  of  self  govern- 
ment. The  instances  in  which  popular  sovereignty  has  been 
abused  to  the  indelible  disgrace,  and  utter  ruin  of  its  pos- 
sessors, are,  in  fact  more  numerous  than  those  in  which  indi- 
vidual power,  whether  delegated  or  usurped,  has  been  so  en- 
larged and  perverted,  as  to  entail  similar  consequences.  In 
reviewing  the  annals  of  the  old  world,  we  are  arrested  at  every 
step  of  our  progress,  by  the  awful  example  of  nations  com- 
mencing their  career  of  prosperity  in  the  enjoyment  of  liberty, 
and  losing, — with  every  aggravation  of  wretchedness  and 
ignominy, — this  invaluable  blessing,  through  their  own  intem- 
perance and  folly.  The  cases  of  this  kind  are  of  such  signal 
misfortune  and  so  numerous,  as  to  render  it  almost  problemati- 
cal, whether  mankind  has  not  suffered  more,  both  of  physical 
and  moral  evil,  from  the  abuse  of  power  in  the  hands  of  the 
multitude,  than  from  any  other  source  whatever,  of  disaster 
and  misrule. 

In  what  we  have  here  said  with  respect  to  the  degree  of 
strength,  which  every  good  system  of  polity  should  possess, 
we  have  had  solely  in  view,  that  which  is  material  for  its  de- 
fence against  intt-rnal  dangers,  and  necessary  to  prevent  it,  if  a 
republic,  from  degenerating  into  a  simple  democracy^ — the 
most  mischievous  and  unnatural  of  all  the  mere  mockeries  and 
perversions  of  government.  But  there  is  another  kind  of 
ability,  indispensable  for  the  supreme  power  of  every  state. 
We  mean  that  of  resisting  external  aggression,  whether  in  the 
shape  of  armed  violence,  or  corrupt  influence.  The  American 
Convention  did  not,  as  we  shall  have  occasion  to  state  more 
particularly  hereafter,  overlook  this  essential  ingredient, though 
they  might  have  concurred  in  opinion  with  Harrington,  that  a 
government  safely  constituted  with  regard  to  internal  sources 
of  danger,  will  prove  invulnerable  to  any  perils  from  without; 
— histor}'  showing,  as  this  fanciful  writer  justly  remarks,  that 
no  considerable  commonwealth  was  ever  conquered  by  foreign 
arms,  which  was  not  hrst  broken,  or  divided  by  factions  at 
home.  The  best  security  against  external  assaults,  which  the 
framers  of  a  government  can  devise,  is  perhaps,  so  to  construct 
it,  as  that  the  spirit  of  faction  if  not  to  be  wholly  suppressed, 
may  at  least  be  disabled  from  triumphing  over  the  laws,  and 
substituting  the  tyranny  of  the  passions,  for  the  dominion  of 
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reason  and  justice.  "  The  perfection  of  a  free  commonwealth," 
says  the  author  of  the  Oceana,  *'  is  such  a  libration  in  the  frame 
"  of  it,  that  no  man  or  particular  body  of  men  under  it,  can  have 
"  the  interest,  or  having  the  interest,  can  have  the  power,  to  en- 
"  danger  it  by  factious  combinations,  or  sinister  intrigues." 

The  American  Convention,  after  having  studied  the  general 
and  characteristic  features,  which  must  belong  to  all  species  of 
government,  in  order  to  bring  them  within  the  true  meaning 
of  the  term,  bent  their  attention  to  those  which  should  distin- 
guish the  particular  system  they  were  about  to  frame.  The 
sound  constitution  of  a  federal  compact,  was,  in  this  stage  of 
their  progi'ess,  the  first  point  for  their  consideration,  and  the 
proper  organization  of  that  which  they  were  to  contrive  for 
the  United  States,  the  preliminary  object  of  their  care  and 
solicitude.  If  they  had  failed  in  this  part  of  their  undertaking, 
all  their  subsequent  labours,  however  skilful  or  judicious 
under  other  points  of  view,  could  have  had  but  little  value,  and 
might  have  proved  eminently  pernicious.  The  general  govern- 
ment if  defective  as  a  federal  league,  would,  however  admir- 
able or  perfect  in  other  respects,  have  been  of  no  great  prac- 
tical utility,  but  perhaps,  of  incalculable  detriment  to  the  in- 
terests, and  fundamental  liberties  of  the  country. 

The  American  legislators  adopted  and  acted  upon,  that  de- 
finition of  a  confederate  government^  which  was,  as  it  appears 
to  us,  not  only  susceptible  of  the  most  beneficial  application  to 
the  circumstances  of  the  case,  but  most  consonant  to  the  dic- 
tates of  reason. 

•*  A  confederate  government,"  says  the  Federalist,  "  seems  simply  to  be^ 
an  assemblage  of  societies,  or  an  association  of  two  or  more  states  into  one. 
The  extent,  modifications,  and  objects  of  the  federal  authority,  are  mere 
matters  of  discretion.  So  long  as  the  separate  organization  of  the  members 
be  not  abolished, — so  long  as  it  exists,  by  a  constitutional  necessity  for  local 
purposes,  though  it  should  be  in  perfect  subordination  to  the  general  au- 
thority of  the  union,  it  would  still  be  in  fact,  and  in  theory,  an  association  of 
states,  or  a  confederacy.  A  distinction  more  subtle  than  accurate,  has  been 
raised  between  a  confederacy  and  a  consolidation  of  the  states.  The  essen- 
tial characteristic  of  the  first,  is  said  to  be  the  restriction  of  its  authority  to 
the  members  in  their  collective  capacities,  without  reaching  to  the  individuals 
of  whom  they  are  composed.  It  is  contended  that  the  national  government 
ought  to  have  no  concern  with  any  object  of  internal  administration.  An  ex- 
act equality  of  suftrage  between  the  members,  has  also  been  insisted  upon 
as  a  leading  feature  of  a  confederate  government.  These  positions  are  in 
the  main  arbitrary;  they  are  supported  neither  by  principle  nor  precedent 
It  has  indeed  happened,  that  governments  of  this  kind,  have  generally 
operated  in  the  manner  which  the  distinction  noticed  supposes  to  be  inher- 
ent in  their  nature,  but  thei-e  have  been  in  most  of  them  extensive  excep- 
tions to  the  practice,  which  serve  to  prove,  as  far  as  example  will  go,  that 
there  is  no  absolute  rule  on  the  subject." 

So  much  for  the  general  nature  of  a  confederacy.  But  it 
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did  not  escape  the  members  of  the  Convention,  that  there  was 
something  still  more  specific  in  the  genius  and  objects  of  a 
federal  republican  system,  which  was  to  combine  the  leading 
advantages  of  a  national  government.  They  were  correct  in 
supposing  it  essential  to  the  nature  of  such  a  system,  that  it 
should  be  so  constructed,  as  to  be  capable  of  enduring  as  long, 
and  exercising  an  influence  as  universal,  as  any  merely  national 
form  of  policy;  that  it  should  guarantee  to  each  of  the  mem- 
bers of  the  league,  not  only  a  separate  organization,  but  a 
distinct  republican  constitution;  that  it  should  be  enabled  to 
protect  them  in  the  exercise  of  the  supreme  local  authority 
which  they  might  retain,  and  in  the  enjoyment  of  their  resi- 
duary and  independent  power,  against  every  species  of  domes- 
tic or  external  violence  whether  proceeding  from  the  sedition 
of  their  own  citizens,  from  the  invasion  of  foreign  powers,  or 
from  mutual  aggression.  The  proper  constitution  of  such  a 
system  also  required  it  to  be  so  limited  and  controlled,  as  that 
the  state  sovereignties,  might  be  secure  from  its  encroach- 
ments, while  on  the  other  hand,  it  should  be  enabled  to  with- 
stand any  ambitious  or  hostile  attempts,  to  which  it  might  be 
exposed  from  the  latter. 

Of  the  two  most  serious  perils,  to  which  a  federal  union, 
as  such  is  exposed — the  absorption  of  all  power  by  the  head, 
or  anarchy  among  the  members — the  latter  appeared  to  the 
Convention,  most  to  be  apprehended  in  the  plurality  of  in- 
stances; and  particularly  in  the  case  about  which  they  were 
employed. 

"  It  will  always  be  far  more  easy,"  says  the  Federalist,  "for  the  state  j^ov- 
ernmenis  to  encroach  upon  the  national  authorities,  than  for  the  national 
government  to  encroach  upon  the  state  authorities.  The  reasoning  we  shall 
employ  on  this  head,  has  been  abundantly  exemplified,  by  the  experience 
of  all  federal  constitutions  with  which  we  are  acquainted,  and  of  all  others 
which  have  borne  the  least  analogy  to  them.  There  is  little  reason  to  ex- 
pect that  the  persons  intrusted  with  the  administration  of  the  affairs  of  the 
particular  members  of  a  confederacy,  will  at  all  times  be  ready  with  good- 
liumor,  and  an  unbiassed  regard  to  the  public  weal,  to  execute  the  resolu- 
tions or  decrees  of  the  general  authority.  The  reverse  of  this  results  from 
the  constitution  of  man.  There  is  in  the  nature  of  sovereign  power,  an  im- 
patience of  control,  which  disposes  those  who  are  invested  with  the  exer,. 
cise  of  it,  to  look  with  cm  evil  eye,  upon  all  external  attempts  to  restrain  or 
direct  its  operations.  From  this  spirit  it  happens  that  in  every  political  asso- 
ciation, which  is  formed  upon  the  principle  of  uniting-  in  a  common  interest, 
a  number  of  lesser  sovereignties,  there  will  be  found  a  kind  of  executive 
tendency,  in  the  subordinate  or  inferior  orbs,  by  the  operation  of  which, 
there  will  be  a  perpetual  effort  in  eacli  to  fly  off  from  the  common  center. 
Tliis  tendency  is  not  difficult  to  be  accounted  for.  Power  controlled  or 
abridgcil,  is  almost  always  tlie  rival  and  enemy  of  that  power  by  which  it  is 
controlled  and  abndged.  Every  consideration  teaches  us  that  there  is  an  in- 
herent and  intrinsic  weakness,  in  all  federal  constitutions,  and  that  too  much 
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pains  cannot  be  taken  in  their  organization  to  give  them  all  the  force,  which 
is  compatible  with  the  principles  of  liberty." 

Under  the  influence  of  these  impressions,  the  framers  of 
the  federal  governn\ent,  laboured  to  fortify  it  against  the  hos- 
tility of  the  states,  by  various  barriers,  of  which  we  shall  speak 
more  fully  as  we  proceed.  The  most  effectual  remedy,  how- 
ever, which  could  be  found  for  the  complexional  debility  of 
the  constitution,  was  the  national  character  it  was  made  to 
assume,  by  the  extension  of  its  immediate  power  and  influ- 
ence, over  the  persons  and  property  of  the  individuals  com- 
posing the  union.  This  alone  could  counteract  the  great  and 
preponderating  influence,  which  the  state  governments,  from 
the  nature  and  objects  of  their  local  jurisdiction,  would  have 
an  opportunity  of  acquiring  over  the  people;  an  influence 
which  might  be  so  easily  improved  to  the  total  extinction 
of  the  federal  authority.  The  language  of  the  Federalist  on 
this  head,  will  serve  to  illustrate  the  sound  views,  which  the 
Convention  entertained  in  relation  to  this  part  of  our  subjecte 

"The  result,"  says  General  Hamilton,  "of  the  observations  we  have 
made,  must  be  clearly  this  to  an  intelligent  mind,  that  if  it  be  possible  at 
any  rate  to  construct  a  federal  government,  capable  of  regulating  the  com- 
mon concerns,  and  preserving  the  general  tranquillity,  it  must  be  founded* 
as  to  the  objects  committed  to  its  care,  upon  the  reverse  of  the  principle 
contended  for,  by  the  opponents  of  the  proposed  constitution, — the  restric- 
tion of  its  authority  to  the  states  in  their  corporate  capacity.  It  must  carry 
its  agency  to  the  persons  of  the  citizens.  It  must  stand  in  need  of  no  in- 
termediate legislations,  but  must  itself  be  impowered,  to  employ  the  arm 
of  the  ordmary  magistrate,  to  execute  its  own  resolutions.  The  majesty  of 
the  national  authority  must  be  manifested  through  the  medium  of  the  courts 
of  justice.  The  government  of  the  union,  like  that  of  each  state,  must  be 
able  to  address  itself  immediately  to  the  hopes  and  fears  of  individuals; 
and  to  attract  to  its  support  those  passions,  which  have  the  strongest  influ- 
ence upon  tlie  human  heart.  It  must  in  short  have  all  the  means,  and  have  a 
right  to  resort  to  all  the  metliods,  of  executing  the  power  with  which  it  in 
intrusted,  that  are  possessed  and  exercised  by  the  governments  of  the  par- 
ticular states." 

It  was  essential  for  the  proper  execution  of  the  task  the 
Convention  had  undertaken,  that  they  should  form,  in  the 
outset  of  their  deliberations,  a  very  clear  and  determinate 
conception,  of  the  general  character  and  extent  of  the  juris- 
diction, which  the  federal  and  state  governments  were  re- 
spectively to  exercise.  They  justly  considered  both  as  in  fact 
"  agents,  and  trustees  of  the  people,  instituted  with  diflferent 
"  powers,  and  designed  for  different  purposes."  They  felt  that 
the  general  nature  of  these  powers  and  purposes,  should  be" 
previously  discriminated,  and  the  distinction  kept  steadily  in 
view,  in  order  that,  in  the  details  of  the  system,  the  one  might 
be  appropriately  distributed,  and  harmoniously  blended,  and 
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the  other  clearly  defined  and  efficaciously  consulted.  On  a 
reference  to  the  objects,  for  which  the  Union  was  to  be 
formed,  the  proper  distinction  offered  itself  at  once  to  the 
mind  of  all,  who  had  attended  to  the  means,  by  which  alone 
those  objects  could  be  accomplished.  It  was  evident  that  they 
could  not  be  effected,  unless  the  jurisdiction  of  each  state 
was  circumscribed  within  its  own  geographical  limits,  and  its, 
sovereignty  confined  to  the  independent  regulation  of  its  local 
affairs,  while  the  administration  of  the  great  national  and  fe- 
deral concerns,  should  be  exclusively  vested  in  the  general 
government,  and  the  sphere  of  its  authority  restricted  by  no 
limits  of  space.  The  Convention  established  then  this  broad 
and  plain  line  of  demarcation.  They  proceeded  upon  the  fun- 
damental distinction,  that  the  federal  government,  was  the 
supreme  guardian  and  depositary  of  the  great  and  aggregate 
interests  of  the  nation,  and  the  state  sovereignties  "  merely 
"  local  or  municipal  authorities  for  local  purposes,  forming 
"  however  distinct  and  independent  portions  of  the  national 
''supremacy,  and  no  more  subject,  within  their  respective 
"  spheres,  to  the  general  authority,  than  the  general  authority 
"  to  them  within  its  own  sphere." 

The  writers  of  the  Federalist  draw  from  this  division  of 
power,  a  conclusion,  favourable  to  the  security  of  the  state 
sovereignties.  The  language  in  which  they  explain  their  ideas, 
will  serve  to  explain  the  nature  of  the  division  itself. 

"We  are  at  a  loss,"  say  they,  "to  discover  what  temptation  the  persons 
intrusted  with  the  administration  of  the  g-eneral  g-overnment  could  ever 
feel  to  divest  the  states  of  their  authority.  The  regulation  of  the  mere 
domestic  police  of  a  state  appears  to  hold  out  but  slender  allurements  to 
ambition.  Commerce,  finance,  neg-otiation,  and  war,  seem  to  comprehend 
all  the  objects,  which  have  charms  for  minds  governed  by  that  passion; 
and  all  the  powers  necessary  to  those  objects,  ought  in  the  first  instance 
to  be  lodged  in  the  national  depositary.  The  administration  of  private 
justice  between  the  citizens  of  the  same  state;  the  supervision  of  agricul- 
ture, and  of  other  concerns  of  a  simiUar  nature;  all  those  things  in  short, 
which  are  proper  to  be  provided  for,  by  local  legislation,  can  never  be  de  • 
sirable  cares  of  a  general  jurisdiction.  It  is  therefore  improbable,  that  there 
should  exist  a  disposition  in  the  federal  councils,  to  usurp  the  powers 
with  wliich  they  are  connected,  because  the  attempt  to  exercise  them, 
would  be  as  troublesome  as  it  would  be  nugatory,  and  the  possession  of 
them  would,  for  that  reason,  contribute  nothing  to  the  dignity,  to  the  impor- 
tance or  to  the  splendor  of  the  national  government." 

Not  only  was  it  material  for  the  Convention  to  keep  con- 
stantly in  view,  the  separation  of  powers  and  objects  of  which 
we  have  been  speaking,  in  order  that  the  federal  constitution 
might  be  solidly  and  symmetrically  contrived  in  all  its  parts, 
but  the  same  precaution  must  be  taken,  by  all  those  who  wish 
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to  form  an  accurate  judgment,  of  its  true  nature  and  merits. 
"  The  people  of  the  United  States,"  says  a  very  able  com- 
mentator on  our  constitution,  "  must  be  considered  atten- 
"  tively  in  two  different  views;  as  making  one  nation  great 
"and  united,  and  as  forming  at  the  same  time,  a  number 
"of  separate  states,  to  that  nation  subordinate,  but  inde- 
"  pendent  as  to  their  own  interior  government.  This  very 
"  important  distinction  must  be  continually  before  our  eyes. 
"  If  it  be  properly  observed,  every  thing  will  appear  regular 
"  and  proportioned;  if  it  be  neglected,  endless  confusion  and 
*'  intricacy  will  unavoidably  ensue."*  These  observations  are 
strikingly  just,  but  there  is  another  feature  in  our  system, 
which  must  be  carefully  studied;  we  mean  the  mixture  of  the 
federal  and  national  character  in  the  general  government.  It  is, 
as  the  Federalist  properly  states — 

*•  Neither  a  national  nor  a  federal  system,  but  a  composition  of  both.  In 
its  foundations,  federal,  not  national;  in  the  sources  from  which  the  ordinary 
powers  of  government  are  drawn,  partly  federal,  and  partly  national — in  the 
operation  of  those  powers,  national  not  federal;  in  the  extent  of  them,  again 
federal  not  national — and  finally,  in  the  authoritative  mode  of  introducing 
amendments,  neither  wholly  federal  nor  wholly  national." 

To  a  hasty  observer  there  may  appear  something  strangely 
anomalous,  or  vitiously  complex,  in  a  scheme  of  liberty  present- 
ing so  many  different  phases,  and  compounded  of  such  various 
elements.  But  when  attentively  examined,  it  will  be  admired 
as  a  consistent  whole,  and  found  to  possess,  if  not  an  excellence 
in  simplicity,  that  which  Mr.  Burke  qualifies  as  far  superior, 
— an  excellence  in  composition.  There  is  no  clashing  among 
the  separate  parts.  The  seeming  irregularities  and  intricacies 
do  but  conspire  to  accomplish  the  more  efficaciously,  the  de- 
sired end  of  securing  to  this  country,  the  distinct  advantages 
both  of  a  national  and  federal  government.  The  work  of  the 
Convention  is  so  contrived,  that  the  national  and  the  state  sove- 
reignties can  never  mistake  their  proper  sphere  of  action,  nor 
interfere  in  the  exercise  of  their  particular  jurisdiction;  that 
mutual  encroachments  must  be  at  all  times  injurious  to  their 
respective  interests,  and  when  attempted,  so  immediately  fla- 
grant, as  to  enable  the  public  sentiment  to  act  opportunely, 

*  Works  of  Judge  Wilson,  c.  xiii.  We  quote  this  writer  with  lively  senti- 
ments of  respect  and  deference.  His  works  contain  a  very  instructive  ac- 
count of  the  theory  of  the  federal  constitution,  and  deserve  to  be  more 
generally  known  and  read  throughout  the  country,  than  we  suppose  them 
to  be.  Judge  Wi|son  appears  to  have  possessed  a  great  fund  of  well  digested 
learning,  ol  which  he  has  made  a  most  skilful  and  judicious  use  in  his  ler- 
tures.  His  style  is  uncommonly  easy,  correct  and  perspicuous. 
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should  all  the  strong  constitutional  means  of  defence,  with 
which  they  are  reciprocally  armed,  be  found  insufficient  for  the 
object.  Had  the  Convention  confined  the  power  of  the  central 
government,  to  the  right  of  legislating  for  the  states  in  their 
corporate  capacities,  as  contradistinguished  from  the  indivi- 
duals composing  them,  they  would  indeed  have  established  a 
sovereignty  ovei'  sovereigns, — an  imperiwn  in  imperio,  which 
the  Federalist  so  justly  denominates,  "  a  solecism  both  in  the 
"  theory,  and  practice  of  political  legislation."  But  this  evil 
they  entirely  avoided,  by  clothing  the  central  government, 
with  the  most  important  attributes  of  national  supremacy,  and 
limiting  the  jurisdiction  of  the  states  in  the  manner  we  have 
described.  At  present  the  sovereignty  of  the  latter  can  be  no 
more  said  to  imply  the  absurdity  of  "  a  wheel  within  a  wheel,"* 
than  the  existence  of  an  independent  judiciary  in  any  free  sys- 
tem of  polity,  or  of  any  other  corporate  body,  with  constitu- 
tional, and  indefeasible  privileges. 

After  having  determined  the  general  character  of  the  con- 
stitution they  were  commissioned  to  frame,  the  Convention 
were  naturally  led,  to  investigate  the  nature,  and  extent  of  the 
porversy  with  which  it  was  to  be  invested.  In  this  inquiry  they 
proceeded  upon  the  self  evident  maxim,  that  these  were  to  be 
adapted  and  proportioned,  to  the  objects  to  be  provided  for  by 
a  federal  government.  They  were  of  opinion  that  the  true 
mode  of  proceeding  in  relation  to  this  point,  was,  first, — to 
ascertain  the  purposes  to  be  answered  by  the  Union,  and  to 
grant  a  mass  of  powers  equal  to  their  accomplishment, — then 
to  discriminate,  as  far  as  it  could  be  done,  the  objects  which 
should  appertain  to  the  different  provinces,  or  departments  of 
power;  allowing  to  each  the  most  ample  authority  for  fulfil- 
ing  such  trusts  as  might  be  committed  to  its  charge.  They 
were  authorized  and  instructed  to  establish  ^^  a  firm  national 
''''government^  adequate  to  the  exigencies^  and  to  the preserva- 
*^  lion  of  the  Union^''  and  as  those  exigencies  were,  from  the 
nature  of  the  thing,  unsusceptible  of  limitation,  and  impossible 

*  See  Edinburgh  Review,  No.  24— Article  on  Hillhouse's  proposed  ainend- 
rpent,  to  tiie  constitution — wliere  this  charg-e  is  preferred  ag-ainst  the  federal 
system  of  the  United  States.  The  writer  of  the  article  has,  we  think, 
erred  ei^ret,nously,  in  most  of  his  opinions  concerning  the  g-enius  and  stability 
of  our  institutions.  With  respect  to  the  amendments  of  Mr.  Hillhousc,  they 
havt-  rather  the  air  of  a  burlesque  on  the  whimsies  of  a  democratic  visionary^ 
than  of  the  speculations  of  a  "  soberminded  and  experienced  senator," 
representing-,  as  the  Reviewer  remarks  with  some  astonishment,  "the  most 
sajracious  and  least  revolutionary  state  in  the  union."  Had  these  amend- 
ments  been  adopted,  their  author  might  himself  have  lived  to  chaunt  the 
obsequies  of  the  constitution. 
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to  be  foreseen  in  all  their  variety  and  extent,  it  followed  of 
necessity,  that  no  bounds  could  be  assigned  to  the  powers 
which  such  a  government  would  require.  The  Convention 
were  guided,  on  this  head,  by  doctrines  of  which  the  solidity 
can  no  more  be  questioned,  than  the  sagacity  can  fail  to  be 
admired.  As  they  may  serve  to  the  more  complete  develop- 
ment of  the  merits  of  the  constitution,  we  shall  quote  them  in 
some  detail,  commencing  with  the  enumeration  made  by  the 
Federalist  of  its  leading  objects. 

"  The  principal  purposes,"  says  General  Hamilton,  *' to  be  answered  by 
the  Union  are  these: — the  common  defence  of  the  members: — the  preserva- 
tion of  the  public  peace,  us  well  against  internal  convulsions  as  external  at- 
tacks; the  re^^ulation  of  con:imerce  with  other  nations,  and  between  the 
states;  the  superintendence  of  our  intercourse  political  and  commercial  v/ith 
foreig-n  countries.* 

"  The  authorities  essential  to  the  care  of  the  common  defence  are  these — 
to  raise  armies;  to  build  and  equip  fleets;  to  prescribe  rules  for  the  govern- 
ment of  both,  to  direct  their  operations  and  to  provide  for  their  support. 
These  powers  oug-ht  to  exist  without  limitation,  because  it  is  impossible  to 
foresee  or  to  define  the  extent  and  variety  of  national  exig-encies,and  the  cor- 
respondent extent  and  variety  of  the  means  which  may  be  necessary  to  satisfy 
them.  Tlie  circumstances  wliich  endung-er  the  safety  of  nations,  are  infinite, 
and  for  this  reason,  no  constitutional  sliackies  can  wisely  be  imposed,  on  the 
power  to  which  tlie  care  of  it  is  committed.  This  power  ought  to  be  coex- 
tensive with  all  possible  combinations  of  circumstances,  and  ought  to  be 
under  the  direction  of  tlie  same  councils,  which  are  appointed  to  preside 
over  the  common  defence.  This  is  one  of  those  truths  which  to  an  unpre- 
judiced mind,  carries  its  own  evidence  along  witli  it.  It  rests  upon  axioms 
as  siiTiple  as  they  ai-e  universal — the  wea/ij  should  be  proportioned  to  the  ^vtd 
— the  persons  from  whose  agency  the  attainment  of  any  end  is  expected, 
cuglit  to  possess  the  means  by  which  it  is  to  be  attained.  The  moment  it  is 
decided  in  the  affirmative  that  there  ought  to  be  a  federal  government,  in- 
trusted with  the  care  of  the  common  defence,  it  will  follow,  that  such  a 
g-overnment,  ought  to  be  clothed  with  all  the  powers  requisite  to  the  com- 
plete execution  of  its  trust. 

*•  Every  view  we  take  of  the  subject,  as  candid  inquirers  after  truth,  will 
serve  to  convince  us,  that  it  is  both  unwise  and  dangerous  to  deny  tlie  federal 
government,  an  unconfincd  authority,  in  respect  to  all  those  objects  whiclt 
are  intrusted  to  its  management.  The  very  extent  of  the  country  is  the 
strongest  argument  in  favour  of  an  energetic  government,  for  any  other  can 
never  certainly  preserve  tiie  union  of  so  large  an  empire. 

■"Wise  politicians  will  be  cautious  about  fettering  the  government  v/ith 
restrictions  that  cannot  be  observed,  because  tliey  know  that  every  breach 
of  the  fundamental  laws,  though  dictated  by  necessity,  impairs,  tiiat  sacred 
reverence  which  ought  to  be  maintained  in  the  breast' of  rulers  towards  the 
constitution  of  a  country,  and  forms  a  precedent  for  other  breaches  v.here 
the  same  plea  of  necessity  does  not  exist  at  all,  or  is  less  urgent  and  palpa- 
iiie.  In  pursuing  an  inquiry  concerning  the  powers  necessary  for  the  govern- 

*  The  preamble  to  the  constitution,  declaratory  of  the  ])urposes  of  the 
Union,  is  of  the  utmost  possible  latitude  of  comprehension.  "  Wa  the  people 
of  the  United  States,  in  order  to  form  a  more  perfect  union,  establisli  justice, 
provide  for  tlie  common  defence,  insure  domestic  tranquillity,  promote  the 
general  welfare,  and  secure  the  blessings  of  liberty  to  ourselves  and  our 
posterity,  do  ordain  and  establish."  he. 
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ment,  vre  must  bear  in  mind,  that  we  are  not  to  confine  our  view  to  the  pre- 
sent period,  but  to  look  forward  to  remote  futurity.  Constitutions  of  civil 
polity,  are  not  to  be  framed  upon  a  calculation  of  existing  exigencies;  but 
upon  a  combination  of  these  with  the  probable  exigencies  of  ages,  accord- 
ing to  the  natural  and  tried  course  of  human  affairs.  Nothing  therefore  can 
be  more  fallacious  than  to  infer  the  extent  of  any  power  proper  to  be  lodged 
in  the  national  government,  from  an  estimate  of  its  immediate  necessities: 
There  ought  to  be  a  capacity  to  provide  for  future  contingencies,  as  they 
may  happen,  and  as  these  are  illimitable  in  their  nature,  so  it  is  impossible 
safely  to  limit  that  capacity. 

"  A  weak  constitution  must  necessarily  terminate  in  dissolution  for  want 
of  proper  powers,  or  from  the  usurpation  of  powers  requisite  for  the  public 
safety.  Whether  the  usurpation  when  once  begun,  will  stop  at  the  salutary 
point,  or  go  forward  to  the  dangerous  extreme,  must  depend  on  the  contin- 
gencies of  the  moment.  Tyranny  has  perhaps  oftener  gi'own  out  of  the  as- 
sumptions of  power,  called  for  on  pressing  exigencies,  by  a  defective  con- 
stitution, than  out  of  the  full  exercise  of  the  largest  constitutional  authority. 
There  are  certain  emergencies  of  nations,  in  which  expedients,  which  in  the 
ordinary  state  of  things  ought  to  be  forborne,  become  essential  to  the  pub- 
lic weal;  and  the  government  from  the  possibility  of  such  emergencies, 
ought  ever  to  have  the  power  of  making  use  of  them." 

It  was  thus  that  the  Convention  reasoned  on  the  subject  of 
the  powers  to  be  allotted  to  the  constitution.  They  knew  that 
nothing  short  of  an  abstract  omnipotence,  as  to  the  means  of 
accomplishing  the  objects  we  have  mentioned,  would  answer 
the  ends  of  its  creation.  Liberty,  according  to  their  sense 
of  legislative  duty,  was  not  only  to  be  boldly  asserted,  and 
correctly  defined,  but  to  be  permanently  imbodied,  and  firmly 
secured.  This  great,  vivifying,  and  tutelary  principle  was  not 
to  be  left,  "  in  all  the  nakedness,  solitude,  and  imbecility  of 
"  metaphysical  abstraction,"  but  to  be  brought  into  beneficial 
operation,  and  to  be  directed  to  its  proper  ends,  by  those 
artificial  aids  and  arrangements,  without  the  support  of  which 
it  must  remain  inert  and  unproductive.  It  was  to  be  invested 
with  its  natural  relations: — to  be  combined  with  a  fixed  code 
of  laws — with  a  regular  administration  of  justice — "  with 
"  public  force — with  the  collection  of  an  effective,  and  well 
**  distributed  revenue — with  morality  and  religion — with  so- 
"lidity  and  property — with  peace  and  order — with  civil  and 
"  social  manners."* 

To  establish  such  an  association,  and  not  merely  to  pro- 
claim, classify,  or  expound  natural  rights,  however  accurately 
or  luminously,  is  the  true  end  and  scope  of  government  in 
its  essence.  This  was  preeminently  the  object  of  the  federal 
system,  which  its  framers  wished,  and  intended  to  render  ca- 
pable of  securing  to  the  country,  all  the  benefits  that  can  accrue 
to  man  from  the  establishment  of  civil  society. — To  accom- 

»  Mr.  Burke — Reflections  on  French  Revolution.  "  Without  these,"  adds 
this  experienced  statesman,  "liberty  is  not  a  benefit  while  it  lasts,  nor  is  it 
"  likely  to  continue  long.'* 
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plish  their  purpose,  they  laboured  to  render  it,  in  its  theory 
at  least,  the  instrument  of  all  the  powers,  and  the  organ  of 
all  the  wisdom  contained  in  the  nation;  framing  it,  however,  so 
as  to  oblige  it  to  control  itself,  and  subjecting  it  for  its  conti- 
nuance, to  the  will  of  the  majority,  deliberately  formed,  and 
solemnly  expressed.  With  respect  to  this  point,  we  may  apply 
to  the  legislators  of  the  Convention,  the  language  which  Mr. 
Burke  uses,  in  speaking  of  the  measures  of  those  who  re- 
generated the  English  constitution  in  1666.  "  111,"  says  this 
great  writer,  "  would  our  ancestors  at  the  revolution  have 
"deserved  their  fame  for  wisdom,  if  they  had  found  no 
"security  for  their  freedom,  but  in  rendering  their  government 
"  feeble  in  its  operations,  and  precarious  in  its  tenure;  if 
"  they  had  been  able  to  contrive  no  better  remedy  against 
"  arbitrary  power  than  civil  confusion." 

The  Convention,  guided  by  the  comprehensive,  and  enlight- 
ened views  we  have  mentioned,  endowed  the  federal  gov- 
ernment with  powers  of  the  most  ample  nature,  equal  to  the 
attainment  of  all  the  useful  purposes  of  public  authority.  It 
now  possesses — with  the  exception  of  the  right  of  imposing 
duties  on  exports, — an  unqualified  power  of  taxation  in  the 
ordinary  modes;  and  an  unlimited  discretion  with  regard  to 
the  disposal  of  the  revenue; — an  absolute  command  over  the 
physical  strength  of  the  states,  with  the  faculty  of  organizing 
that  strength  in  any  form,  and  of  employing  it  in  any  way 
which  may  be  deemed  necessary  for  the  purposes,  either  of 
executing  the  laws  of  the  Union,  of  repressing  insurrections, 
of  repelling  invasions,  of  defending  the  several  states  against 
mutual  or  domestic  violence,  and  of  securing  to  them  the  en- 
joyment of  a  republican  form  of  government.  It  is  invested 
also  with  a  judicial  power,  to  be  exercised  through  the  agency 
of  a  supreme  court,  established  by  the  constitution,  and  of  in- 
ferior tribunals  to  be  created  at  the  pleasure  of  congress; 
which  judicial  power  extends  to  all  cases,  in  law,  and  equity, 
arising  under  the  federal  constitution,  the  laws  of  the  United 
States,  and  treaties  made,  or  which  may  be  made  under  their 
authority;  to  all  cases  affecting  ambassadors,  other  public 
ministers  and  consuls;  to  all  cases  of  admiralty  and  maritime 
jurisdiction,  to  controversies  to  which  the  United  States  are 
a  party;  to  controversies  between  two  or  more  states,  between 
citizens  of  diiferent  states,  between  citizens  of  the  same  state, 
claiming  lands  under  grants  of  different  states,  and  between 
the  citizens  of  a  state,  and  foreign  states,  citizens  and  subjects. 

The  powers  which  we  have  here  enumerated,  together  with 
the  exclusive  right  of  regulating  commerce  with  foreign  na- 
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tions,  and  between  the  states,  &c.  give  to  the  federal  govern- 
ment, not  only  an  adequate  share  of  constitutional  strength, 
but,  as  was  intended  by  the  Convention,  much  of  that  ad- 
ventitious authority,  to  which  we  alluded  in  our  seventeenth 
page. — The  sources  from  which  springs  the  mere  hijiuence^  as 
contradistinguished  from  \}i\^  poxver  of  a  government,  and  the 
utilitv  of  that  influence,  were  well  understood  by  the  Conven- 
tion, and  are  ably  explained  in  the  Federalist. 

"  I  will,"  says  General  Hamilton,  **  hazard  an  observation,  not  the  less 
iust,  because  to  some  it  may  appear  new;  which  is  that  the  more  the  opera- 
tions of  tlie  national  autliority,  are  mingled  in  the  ordinary  exercise  of 
government;  the  more  the  citizens  are  accustomed  to  meet  with  it  in  the 
common  occurrences  of  their  political  life;  the  more  it  is  familiarized  to 
their  sit^lit  and  to  their  feeling's;  the  further  it  enters  into  those  objects 
Nvliich  touch  the  most  sensible  chords,  and  put  in  motion  the  most  active 
springs  of  tlie  human  heart;  the  greater  will  be  the  probability  that  it  will 
conciUate  the  respect  and  attacliment  of  the  community.  Man  is^ery  much 
a  creature  of  habit.  A  thing  which  rarely  strikes  his  senses,  will  have  but 
a  transient  influence  over  his  mind.  A  government  continually  at  a  distance 
and  out  of  sight,  can  hardly  be  expected  to  interest  the  sensations  of  the 
people.  The  inference  is  that  the  authority  of  the  Union,  and  the  affections 
of  the  citizens  towards  it,  will  be  strengthened  rather  than  weakened,  by 
its  extension  to  what  are  called  matters  of  internal  concern:  and  that  it  will 
have  less  occasion  to  recur  to  force,  in  proportion  to  the  familiarity,  and 
comprehensiveness  of  its  agency.  The  more  it  circulates  through  those 
channels  and  currents,  in  which  the  passions  of  mankind  naturally  flow, 
tlie  less  will  itretjulre  tlie  aid  of  the  violent  and  perilous  devices  of  com- 
pulsion." 

The  Convention  availed  themselves  of  every  practicable 
expedient,  which  had  a  tendency  to  strengthen  the  foundations 
of  the  federal  system.  For  this  purpose  they  have  provided 
in  their  plan,  that  all  the  senators  and  representatives  in  con- 
gress, and  the  members  of  the  several  state  legislatures,  and 
all  executive  and  judicial  officers  both  of  the  United  States, 
and  of  the  several  states,  shall  be  bound  by  oath  or  affirmation 
to  support  the  constitution. — For  the  purpose  also, — accord- 
ing to  the  language  of  the  Federalist, — '•  of  guarding  against 
"■  all  caviling  refinements  in  those  who  might  hereafter  feel  a 
*' disposition  to  curtail,  and  evade  the  legitimate  authorities  of 
"  the  Union,"  they  have  introduced  two  clauses,  declaratory 
of  a  character,  and  vesting  an  authority,  in  the  constitution, 
which,  as  the  same  writer  justly  observes,  would  have  resulted 
by  necessary  and  unavoidable  implication,  from  the  very  act  of 
endov/ing  it  with  certain  specified  powers.  These  clauses  arfe 
as  follows.  "  That  the  federal  legislature  be  authorized,  to 
"  make  all  laws,  which  shall  be  necessary  and  proper  for  car- 
*-'"  rying  into  execution,  the  powers  vested  by  the  constitution 
^'  in  the  government  of  the  United  States,  or  in  any  department 
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"or  office  thereof:  and  that  the  constitution  and  the  laws  of  the 
"  United  ^l-aX&s^  made  m  pursuance  of  the  constitution^  and  the 
"treaties  made  by  their  authority,  shall  be  the  supreme  law  of 
"  the  land."  Nothing  we  think  can  be  more  obvious,  than  that 
the  constitutional  operation  of  the  federal  government,  would 
be  precisely  the  same,  if  the  foregoing  provisions  had  been  en- 
tirely omitted.  It  follows  necessarily  and  immediately,  from 
the  establishment  of  a  constitution,  and  from  the  very  mean- 
ing of  the  term,  that  it  must  be  the  supreme  law  of  the  land: 
otherwise  it  would  be  a  mere  dead  letter.  It  is  equally  clear 
that  wherever  certain  powers  are  given,  the  means  of  car- 
rying them  into  efi'ect  are  of  course  included,  and  that  the 
federal  legislature  is  therefore  authorized,  by  virtue  of  an  in- 
disputable axiom,  to  make  all  laws  which  may  be  necessary 
and  proper,  for  the  execution  of  the  trusts  reposed  in  the  con- 
stitution. But  the  Convention  chose,  to  perform  thus  what 
might,  in  strictness,  be  deemed  a  work  of  supererogation,  and 
to  delegate  this  authority  in  express  terms,  "  rather  than  afford 
"  a  pretext,  which  might  be  seized  on  critical  occasions,  for 
"drawing into  question,  the  essential  powers  of  the  Union."-* 
They  were  desirous  with  respect  to  the  fundamental  pre- 
rogatives of  the  constitution,  if  possible,  to  leave  nothing  for 
construction,  and  this  not  so  much  with  a  view  of  prescribing 
limits  to  its  authority,  as  of  obviating  the  attempts,  which 
might  otherwise  be  made  to  explain,  and  fritter  away  its  vital 
powers.  "They  foresaw,"  says  General  Hamilton  in  the 
Federalist,  "  what  it  has  been  the  principal  aim  of  these  pa- 
"  pers  to  inculcate,  that  the  danger  which  most  threatens,  our 
"political  welfare  is,  that  the  state  governments,  will  finally 
"  sap  the  foundations  of  the  Union."  If  they  entertained  any 
serious  apprehension,  relative  to  the  sufficiency  of  their  work, 
it  was  on  the  ground  of  its  being  defective  in  internal  strength. 
Were  it  to  be  now  interpreted,  according  to  the  spirit  and 
views  of  the  framers,  all  possible  extent  would  be  granted 
to  the  compass  of  its  leading  powers,  and  the  utmost  lati- 
tude of  choice,  as  to  the  means  of  carrying  them  into  effect; 
particularly  when  those  means  are  obviously  conducive  to 

*  Mr.  Madison. 

*  "  Had  the  Convention,"  says  the  same  writer,  "  attempted  a  positive 
enumeration  of  the  powers  necessary  and  proper  for  carrying-  the  g-eneral 
powers  into  effect,  the  attempt  would  have  involved  a  complete  digest  of 
laws  on  every  subject  to  which  the  constitution  relates,  accommodated  too, 
not  only  to  the  existing-  state  of  things,  but  to  all  possible  changes  which 
futurity  may  produce;  for  in  every  new  application  of  a  general  power,  the 
particular  powers  which  are  the  means  of  attaining  the  object  of  the  general 
power,  must  always  necessarily  vary  with  that  object,  and  be  often  properly 
vHi'ied,  while  the  object  remains  the  same."  Number  44. 
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the  national  welfare  so  emphatically  declared,  in  the  preamble 
to  the  constitution,  to  be  one  of  the  principal  objects  for  which 
it  was  established. 

In  order  the  more  effectually  to  secure,  and  perpetuate  the 
federal  authority,  various  restrictions  are  imposed  on  the 
powers  of  the  states.  It  was  necessary,  as  we  have  before 
observed,  to  convert  them  to  a  certain  extent,  into  mere  local 
administrations.  For  this  purpose,  they  are  expressly  di- 
vested of  the  right  of  entering  into  any  treaty  of  alliance,  or 
confederation; — of  granting  letters  of  marque  and  reprisal; — 
of  coining  money; — of  emitting  bills  of  credit, — of  making 
any  thing  but  gold,  and  silver,  a  legal  tender  in  payment  of 
debt; — of  imposing  without  the  consent  of  congress,  any  im- 
posts or  duties  on  imports  or  exports,  except  what  may  be  ab- 
solutely necessary  for  executing  their  inspection  laws,  or  any 
duty  or  tonnage; — of  keeping  troops,  or  ships  of  war  in  time 
of  peace; — of  entering  into  any  agreement,  or  compact  with 
another  state,  and  of  engaging  in  war  unless  actually  invaded, 
or  in  such  imminent  danger  as  will  not  admit  of  delay. 

It  must  be  at  once  obvious  that  if  these  limitations  had  not 
been  prescribed,  the  pov/ers  vested  in  the  Union  could  never 
have  been  rendered  beneficially  operative.  The  states -are  thus 
deplumed,  as  it  were,  and  stripped  of  many  of  the  leading 
attributes  of  sovereignty,  but  they  are  far  from  being  reduced 
to  absolute  insignificance.  They  still  retain  a  degree  of  con- 
stitutional and  adventitious  weight  sufficient  to  attract  all  the 
jealousy,  and  watchfulness  of  those,  who  are  sincerely  desirous 
of  preserving  the  equipoise  of  the  federal  Union. 

To  promote  the  common  welfare  of  the  whole  American 
nation,  and  therefore  to  establish  liberty  upon  a  solid  and 
lasting  basis,  was,  as  we  have  before  remarked,  the  great 
object  of  the  labours  of  the  Convention.  If  they  were  of 
opinion,  that  the  infusion  of  an  ample  portion  of  energy  into 
the  constitution,  by  the  delegation  of  extensive  powers,  was 
indispensable  for  the  accomplishment  of  their  aim,  they  were 
equally  sensible,  of  the  necessity  of  providing  against  the 
perversion  of  that  energy  and  of  those  powers,  to  the  ends 
of  tyranny.  The  strongest  securities  for  freedom,  may  be  said 
to  spring  from  two  different  and  apparently  opposite  sources 
— the  efficiency  of  government,  on  the  one  hand,  to  repress 
popular  licentiousness,  and  to  achieve  the  ends  of  its  institu- 
tion; and  its  incapacity,  on  the  other,  to  usurp  certain  kinds  of 
authority  either  dangerous  to  the  interests,  or  fundamentally 
repugnant  to  the  genius  of  liberty.  The  Convention  desirous 
of  insuring  to  the  rights  of  the  people  this  last,  as  well  as 
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the  first  pledge  of  safety,  adopted — besides  other  wise  and 
efficacious  means  of  control  of  which  we  shall  speak  here- 
after, the  precaution  of  establishing  express  limitations,  on  the 
prerogative  of  the  federal  government.  They  have  in  conse- 
quence, subjected  it  to  a  constitutional  disability  of  suspending 
the  habeas  corpus^  unless  in  cases  of  rebellion  or  invasion, — 
of  passing  a  bill  of  attainder,  or  ex  post  facto  law, — of  drawing 
money  from  the  treasury,  but  in  pursuance  of  appropriations 
formally  made  by  law,  and  of  granting  any  titles  of  nobility. 
It  is  also  prescribed  in  their  plan,  that  the  trial  of  all  crimes, 
except  in  cases  of  impeachment,  shall  be  by  jury;  that  treason 
shall  consist  only  in  levying  war  against  the  United  States, 
or  in  adhering  or  giving  aid  and  comfort  to  their  enemies,  and 
that  no  person  shall  be  convicted  of  treason,  but  on  the  tes- 
timony of  two  witnesses  to  the  same  overt  act,  or  on  con* 
fession  in  open  court. 

Of  the  wisdom  and  the  efficacy  of  these  provisions,  but 
little  need  be  said.  Our  scheme  of  liberty  can  thus  boast  of 
the  supports,  which  constitute  the  main  pillars  of  British 
freedom,  besides  additional  safeguards,  that  are  wanting  to 
the  latter,  and  without  which  the  security  of  personal  rights, 
may  be  said  to  be  theoretically  incomplete.  The  history  of 
England  was  a  fruitful  source  of  instruction  to  the  American 
Convention,  and  furnished  them  with  an  unerring  index  to  the 
barriers,  which  they  were  to  erect  against  the  encroachments 
of  power.  The  gross  and  tyrannical  abuses  to  which  bills  of 
attainder,  and  the  doctrine  of  constructive  treasons,  had 
given  rise  in  that  countr)^  taught  them  the  importance  of 
entirely  proscribing  both.  They  acted  in  the  spirit  of  the  ob- 
servation of  Blackstone,  "  that  the  highest  civil  crime  which 
"  any  man  can  possibly  commit,  ought  therefore  to  be  the  most 
"  precisely  defined,  and  to  be  admitted  to  exist,  only  on  the 
"  fullest  and  most  explicit  proof."=^  In  the  habeas  corpus  act, 
and  the  trial  by  jury,  the  first  of  which  is  styled  by  the  same 
writer  "the  great  bulwark  of  the  British  constitution,"  and 
the  second,  "the  palladium  of  the  liberties  of  Britain,"  they 
found  an  impenetrable  armor  for  the  right  of  personal  liberty. 

The  prohibition  of  tides  of  nobility  is  an  important  and 
excellent  feature  in  the  work  of  the  Convention.  "  This,"  says 
the  Federalist,  "  may  truly  be  denominated  the  corner  stone 
"of  republican  government;  for  so  long  as  they  are  excluded, 
"  there  can  be  no  serious  danger,  that  the  government  will  be 
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"  any  other  than  that  of  the  people."  This  last  observation  is 
eminently  just,  and  merits  attention.  While  titles  are  proscrib- 
ed, the  spirit  of  equality  must  continue  to  reign,  and  the  dis- 
parity of  fortunes  can  never  be  great.  Under  such  circum- 
stances, the  people  will  be  scrupulously  jealous  of  their 
political  rights,  and  invincibly  tenacious  of  their  sovereignty. 
Hereditary  and  titular  distinctions  are,  no  doubt,  indispen- 
sable for  a  monarchy,  but  obviously  incompatible  both  with  the 
forms  and  the  spirit  of  a  republic.  They  are  in  themselves  al- 
together arbitrary,  and  always  dangerously  invidious; — they 
generate  hostile  prejudices,  and  lead  to  a  pernicious  opposition 
of  views  and  character  in  the  bosom  of  a  state; — they  involve 
what  is  in  itself  a  great  public  evil,  the  preference  of  partial 
over  general  interests, — and  when  they  have  no  foundation  in 
necessity,  must  be  acknowledged  to  militate  against  reason  and 
nature.  It  appears  to  us  demonstrably,  and  undeniably  clear, 
that  privileged  orders  and  hereditary  power,  and  the  whole 
apparatus  of  monarchy,  are  only  desirable,  in  the  eye  of  philo- 
sophy, where  stable  and  temperate  freedom  cannot  be  main- 
tained without  them;  but  that  the  country,  in  which  this  ines- 
timable blessing  can  be  secured  on  any  other  terms,  presents 
a  state  of  things,  by  far  the  most  congenial  to  the  true  prin- 
ciples of  social  union,  and  to  the  common  welfare  of  the 
human  race. 

It  was  thus, — as  we  have  stated  in  a  summary  way, — that 
the  Convention  proceeded,  and  appear  to  have  reasoned,  in 
determining  the  general  character  of  the  federal  system,  and 
the  nature  and  extent  of  the  powers  with  which  it  was  to  be 
intrusted.  Their  views  w^ere,  we  think,  in  the  highest  degree 
enlightened  and  just,  and  their  arrangements  entirely  success- 
ful. We  are  intitled  to  apply  to  their  work,  what  is  so  empha- 
tically said,  by  Bolingbroke  of  the  British  government.  "  A 
"  good  administration,  can  want  no  power,  under  the  present 
"  constitution;  a  bad  one  may,  and  it  is  fit  it  should." 

Besides  the  class  of  provisions  to  which  we  have  adverted, 
there  are  others  explanatory  of  the  general  character  of  the 
federal  system,  which  also  merit  attention.  We  mean  those 
which  have  for  their  object  the  preservation  of  a  due  equality, 
and  of  a  good  understanding  between  the  states,  and  the  more 
complete  incorporation  of  the  inhabitants  of  the  Union  into 
one  people.  The  Convention  attentive  to  these  important 
points,  introduced  the  following  clauses  into  the  constitu- 
tion;— that  no  preference  shall  be  given  by  any  regulation 
of  commerce  or  revenue  to  the  ports  of  one  state  over  those 
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of  another; — that  no  vessel  bound  to,  or  from  one  state  shall 
be  obliged  to  enter,  clear,  or  pay  duties  in  another; — that  the 
citizens  of  each  state,  shall  be  intitled  to  all  the  privileges 
and  immunities  of  citizens  in  the  several  states — that  a  person 
charged  in  any  state  with  treason,  felony  or  other  crime,  who 
shall  fly  from  justice,  and  be  found  in  another  state,  shall,  on 
demand  of  the  executive  authority  of  the  state  from  which  he 
fled,  be  delivered  up  to  be  removed  to  the  state,  having  juris- 
diction of  the  crime. 

The  Convention  abstained  from  incorporating  into  their 
plan  a  formal  declaration  of  rights,  and  seem  to  have  been  but 
little  solicitous,  about  multiplying  prohibitions  against  possible 
abuses  of  power,  on  the  part  of  the  general  government.  The 
constitution  as  it  came  from  their  hands,  did  not  expressly 
stipulate  in  favour  of  the  liberty  of  the  press,  of  the  trial  by- 
jury  in  civil  cases,  or  of  other  similar  points  noticed  in  the 
amendments  since  made  to  this  instrument.  The  omission  of 
such  topics,  particularly  of  the  two  we  have  specified,  is  ear- 
nestly vindicated  by  the  writers  of  the  Federalist,  in  a  manner 
equally  cogent  and  instructive.  As  our  limits  do  not  permit 
us  to  engage  in  this  discussion,  we  must  be  content  to  refer 
our  readers  to  the  numbers  of  the  Federalist,  which  contain 
the  opinions  of  General  Hamilton  on  this  head.  In  the  num- 
ber of  his  remarks,  there  is,  however,  one  so  strikingly  just 
and  luminous,  and  of  such  general  application,  that  we  cannot 
forbear  laying  it  before  our  readers.  It  may  be  aptly  and  pro- 
fitably extended,  not  only  to  our  own  political  organization, 
but  to  that  of  every  other  country, — and  particularly  of  each 
of  the  two  great  belligerents  of  Europe. 

**  The  truth  is,"  says  this  enlightened  statesman,  "  that  the  general geiiius 
of  a  government  is  all  that  can  be  relied  on  for  pennanent  effects.  Particular 
provisions,  though  not  altogether  useless,  have  far  less  virtue  and  efficacy, 
than  are  commonly  ascribed  to  them;  and  the  want  of  them  will  never  be 
with  men  of  sound  discernment,  a  decisive  objection  to  any  plan,  which 
exhibits  the  leading  characters  of  a  good  government.* 

"  In  the  compound  republic  of  America,"  says  the  Fe- 
deralist, "the  power  surrendered  by  the  people  is  first  di- 
"  vided  between  two  distinct  governments,  and  then  the  por- 
"  tion  allotted  to  each,  subdivided  among  distinct  and  separate 
''  departments.  Hence  a  double  security  arises  to  the  rights 
"  of  the  people.  The  different  governments  will  control  each 
"  other,  at  the  same  time  that  each  will  be  controlled  bv  it- 
"  self." 

•  Number  83. 
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After  having  fixed  the  portion  of  power  to  be  vested  in  each 
of  the  distinct  governments  here  spoken  of,  and  settled  the 
general  character  and  form  of  the  federal  system,  the  Conven- 
tion had  next  to  undertake  the  subdivision  among  distinct  and 
separate  departments,  of  the  share  allotted  to  that  system,  so 
as  to  establish  an  internal  control,  which  would  furnish  that 
additional  security  to  the  rights  of  the  people,  mentioned  in 
the  foregoing  passage.  They  could  have  been  no  more  at  a  loss, 
with  respect  to  the  number  and  character  of  the  constituent 
parts,  into  which  the  federal  government  was  to  be  divided,  and 
among  which  the  mass  of  its  powers  was  to  be  distributed,  than 
they  originally  were,  in  the  selection  of  the  form,  which  it  was 
to  assume,  andof  the  axis  upon  which,  if  we  may  be  allowed  the 
phrase,  it  was  to  revolve.  The  established  division  of  the  three 
departments,  the  legislative,  the  executive,  and  the  judicial, 
arises  out  of  the  very  nature  of  government,  and  forced  itself, 
therefore,  upon  the  choice  of  a  body  of  upright  and  enlightened 
legislators,  as  irresistibly  as  did  the  republican  form  and  the 
principle  of  representation,  which,  if  not  admitted  to  have  the 
same  origin,  were  at  least  as  obviously  required  by  the  circum- 
stances, and  the  fundamental  interests  of  the  country. 

The  propriety,  and  utility  of  the  above  mentioned  classifi- 
cation of  departments,  are  so  evident,  and  have  been  so  often 
proved,  that  the  writers  of  the  Federalist  abstain  from  offer- 
ing any  justification,  of  the  election  made  by  the  Convention  in 
this  respect.  They  have  confined  themselves  to  a  vindication 
of  the  principles  by  which  the  latter  were  guided,  in  the  organi- 
zation of  the  three  departments.  We  shall  pursue  the  same 
course,  and  commence  with  an  exposition  of  those  principles, 
in  the  cursory  view  which  we  mean  to  take  of  the  internal 
structure  of  the  federal  government.  The  distribution  of  the 
general  mass  of  the  federal  powers,  among  the  three  constitu- 
ent parts  of  the  system — the  relation  in  which  they  are  made 
to  stand  towards  each  other — their  reciprocal  agency  in  regu- 
lating the  movement  and  preserving  the  harmony  of  the  whole 
machine  of  government, — the  character  which  each  was  to  as- 
sume, and  the  effects  which  they  were  respectively  to  produce, 
according  to  the  enlightened  views  and  patriotic  wishes  of  the 
Convention: — afford  altogether,  scope  for  much  curious  and 
important  speculation,  and  furnish  a  most  instructive  com- 
mentary, both  on  the  general  theory  of  political  arrangements, 
and  on  the  maxims  v/hich  should  regulate  the  construction 
and  administration  of  a  government,  of  the  nature  of  that 
now  under  consideration.  We  have  seriously  to  regret  that 
our  limits  restrict  us,  to  the  selection  of  but  a  very  few  of  the 
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many  salutary  lessons,  which  a  minute  inquiry  into  these  topics 
is  calculated  to  afford. 

In  organizing  the  departments  of  the  federal  government, 
the  framers  of  that  system  were  guided  by  a  body  of  general 
maxims  equally  solid  and  luminous. — The  first  in  order  are 
these;  that  the  accumulation  of  all  powers,  legislative,  exe- 
cutive, and  judiciary,  in  the  same  hands,  whether  of  one,  a 
itw^  or  many,  whether  hereditary,  self-appointed,  or  elected, 
may  justly  be  pronounced  the  very  definition  of  tyranny: — 
that  any  scheme  of  internal  organization  chargeable  with  a 
dangerous  tendency  to  such  an  accumulation,  is  to  be  univer- 
sally reprobated; — and  that  the  fundamental  principles  of  a 
free  constitution  are  subverted,  where  the  whole  power  of  one 
department  is  exercised  by  the  same  hands,  which  possess 
the  whole  power  of  another  department.  To  avoid  a  virtual  no 
less  than  a  nominal  consolidation  of  powers,  and  to  prevent 
even  a  tendency  to  this  evil,  became  therefore  a  primary  object 
with  the  convention.  But  they  did  not  deem  it  necessary  for 
their  purpose,  that  the  three  great  departments  should  be  kept 
totally  separate  and  distinct,  or  that  they  should  have  no  par- 
tial agency  in,  or  control  over  the  acts  of  each  other.  On  the 
contrary,  they  justly  conceived  that  a  total  separation  however 
beautiful  in  theory,  would  be  a  defect  in  practice; — that  unless 
the  three  departments  were  so  far  connected  and  blended,  as  to 
give  to  each  a  constitutional  control  over  the  others,  the  de- 
gree of  separation  essential  to  a  free  government,  could  never 
be  duly  maintained.  The  Convention,  moreover,  had  no  pre- 
cedent of  an  entire  independence  of  the  several  departments 
on  each  other,  either  in  the  British  constitution,  or  in  any  of 
the  state  governments,  in  all  of  which  there  is  a  partial  mix- 
ture of  powers. 

The  true  sense  in  which  the  preservation  of  liberty,  maybe 
said  to  require,  that  the  three  departments  should  be  kept  se- 
parate and  distinct,  is,  according  to  the  writers  of  the  Fede- 
ralist, this: — that  the  powers  properly  belonging  to  one  of 
the  departments,  should  not  be  directly,  and  completely  admi- 
nistered by  either  of  the  other  two;  and  that  in  reference  to 
each  other,  neither  of  them  should  possess,  directly  or  indi- 
rectly, an  overruling  influence  in  the  administration  of  their 
respective  powers.  Such,  likewise  was  the  reasoning  of  the 
Convention  on  this  subject,  who  appear  also  to  have  thought 
wdth  the  same  writers,  that  after  discriminating  in  theory  the 
several  classes  of  power,  as  they  might  in  their  nature  be  legis- 
lative, executive,  or  judiciary,  the  next,  and  most  difficult  task, 
was  to  provide  some  practical  security  for  each,  against  the 
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invasion  of  the  others.  The  expedient  adopted  by  the  Conven- 
tion, is  equally  consonant  to  the  dictates  of  reason,  and  to  the 
lessons  of  experience.  It  was  not  as  the  Federalist  expresses 
it,  sufficient  in  their  judgment,  to  mark  with  precision  the 
boundaries  of  the  three  departments  in  the  scheme  of  the 
constitution.  Parchment  barriers  they  knew  to  be  of  but 
little  avail  when  opposed  either  to  state  necessity, — to  the 
encroaching  spirit  of  power, — or  to  the  headlong  intem- 
perance of  faction;  nor  would  the  mere  general  responsibility 
of  all  the  members  of  the  government  to  the  people,  or  the 
expedient  of  making  appeals  to  the  latter,  or  of  calling  con- 
ventions whenever  usurpations  occurred,  have  been  effectual, 
in  their  opinion,  to  restrain  the  departments  within  their  legal 
limits.  The  considerations  which  led  them  to  this  conclusion, 
are  fully  developed  in  the  Federalist,  and  merit  an  attentive 
perusal. 

Some  more  competent  security  was  then  to  be  devised, — 
some  more  adequate  defence  for  the  more  feeble,  against  the 
more  powerful  branches  of  the  government;  especially  in  fa- 
vour of  the  executive  authority;  for  it  is  of  the  '^  enterprising 
ambition"  of  the  legislative,  that  the  Convention  were  particu- 
larly jealous,  and  against  which  they  appear  to  have  chiefly  di- 
rected their  precautions.*  What  these  precautions  were,  may 
be  best  explained  in  the  language  of  the  Federalist. — The  uti- 
lity of  the  maxims,  and  the  soundness  of  the  philosophy  con- 
tained in  the  following  quotation,  dispense  us  from  offering  an 
apology  to  our  readers  for  its  length. 

"  To  what  expedient  then,  (says  general  Hamilton,)  shall  we  finallly  resort 
for  maintaining  in  practice  the  necessary  partition  of  power  among  the  seve- 
ral departments,  as  laid  down  in  the  constitution?  The  only  answer  that  cau 
be  given  is,  that  as  all  these  exterior  provisions  are  found  to  be  inadequate,  the 
defect  must  be  supplied  by  so  contriving  the  interior  structure  of  the  gov- 

*  In  a  representative  repubhc,  where  the  executive  magistracy  is  carefully 
limited,  both  in  the  extent  and  the  duration  of  its  power;  and  where  the  le- 
gislative power  is  exercised  by  an  assembly,  which  is  inspired  by  a  supposed 
influence  over  the  people,  with  an  intrepid  confidence  in  its  own  strength; 
which  is  sufficiently  numerous  to  feel  all  the  passions  which  actuate  a  mul- 
titude, yet  not  so  numerous  as  to  be  incapable  of  pursuing  the  objects  of  its 
passions  by  means  which  reason  prescribes;  it  is  against  the  enterprising 
ambition  of  this  department,  that  the  people  ought  to  indulge  all  their  jeal- 
ousy, and  exhaust  all  their  precautions. 

In  governments  purely  republican,  the  tendency  of  the  legislative  autho- 
rity to  absorb  every  other  is  almost  irresistible.  The  representatives  of  the 
people  in  a  popular  assembly,  seem  sometimes  to  fancy,  that  they  are  the 
people  themselves,  and  l)etray  strong  symptoms  of  impatience  and  disgust 
at  the  least  sign  of  opposition  from  any  other  quarter,  as  if  the  exercise  of 
its  rights,  by  either  the  executive  or  judiciary,  were  a  breach  of  theii-  privi- 
lege and  an  outrage  to  their  dignity.  Mr.  Madison.  No.  48. 


1811.]  Works  of  Alexander  Hamilton.  33 

ernment,  as  that  its  several  constituent  parts  may  by  their  mutual  relations, 
be  the  nneans  of  keeping  each  other  in  their  proper  places.  In  order  to  lay  a 
due  foundation  for  that  separate  and  distinct  exercise  of  tlie  different  powers 
of  g-ovsrnment,  which,  to  a  certain  extent,  is  admitted  on  all  hands  to  be 
essential  to  the  preservation  of  liberty,  it  is  evident  that  each  department 
should  have  a  will  of  its  own;  and  consequently  should  be  so  constituted,  that 
the  members  of  each  sliould  have  as  Utile  agency  as  possible  in  the  appoint- 
ment of  the  members  of  the  others.  It  is  equally  evident  that  the  members 
of  each  department  should  be  as  little  dependent  as  possible  on  those  of  the 
others,  for  the  emoluments  annexed  to  their  offices. 

"But  the  great  security  against  the  gradual  concentration  of  powers  in 
the  same  department  consists  in  giving  to  those  who  administer  each  de- 
partment, the  necessary  constitutional  means,  and  personal  motives,  to  re- 
sist encroachments  of  tlie  others.  The  provision  for  defence  must  in  tliis  as 
in  all  other  cases  be  made  commensurate  with  the  danger  of  attack.  Ambi- 
tion must  be  made  to  counteract  ambition.  The  interests  of  the  man  must  be 
connected  with  the  constitutional  rights  of  the  place.  It  may  be  a  reflection 
on  human  nature  that  such  devices  should  be  necessary  to  control  the  abuses 
of  government.  But  what  is  government  itself,  but  the  greatest  of  all  re- 
flections on  human  nature.  This  policy  of  supplying  by  opposite  and  rival 
interests  the  defect  of  better  motives,  might  be  traced  through  the  whole 
system  of  human  affairs  private  as  well  as  public.  We  see  it  particularly 
displayed  in  all  the  distributions  of  power;  where  the  constant  aim  is  to  di- 
vide and  arrange  the  several  offices  in  such  a  manner  as  that  each  may  be  a 
check  on  the  other;  that  the  private  interest  of  every  individual  may  be  a 
sentinel  over  the  public  rights.  These  inventions  of  prudence  cannot  be  less 
requisite  in  the  distribution  of  the  supreme  powers  of  the  state." 

In  conformity  to  the  salutary  doctrine  advanced  in  the 
above  extracts,  the  Convention  proceeded  to  model  their 
plan  in  such  a  way,  as  to  give  to  each  of  the  three  depart- 
ments the  means  and  the  desire  of  self  conservation.  We 
shall  again  avail  ourselves  of  the  language  of  the  Federalist 
to  explain  the  principles  upon  which  they  founded  their  ar- 
rangements. 

"It  is  not  possible,"  says  General  Hamilton,  "  to  give  to  each  department 
an  equal  power  of  self-defence.  In  republican  governments  the  legislative 
authority  necessarily  predominates.  The  remedy  for  this  inconvenience  is  to 
divide  the  legislature  into  different  branches, — and  to  render  them  by  dif- 
ferent modes  of  election  and  different  principles  of  action,  as  little  connected 
with  each  other  as  the  nature  of  their  common  functions,  and  their  common 
dependence  on  the  society  will  admit.  It  may  even  be  necessary  to  guard 
against  dangerous  encroachments  by  still  further  precautions.  As  the  weight 
of  the  legislative  authority  requires  that  it  should  be  thus  divided,  the 
weakness  of  the  executive  may  require  on  the  other  hand,  that  it  should  be 
fortified.  An  absolute  negative  on  the  legislature,  appears  at  first  view,  to  be 
the  natural  defence  with  which  the  executive  magistrate  should  be  armed. 
But  perhaps  it  would  be  neither  altogether  safe,  nor  alone  sufficient  On 
ordinary  occasions,  it  might  not  be  exerted  with  the  requisite  firmness,  and 
on  extraordinary  occasions  it  might  be  perfidiously  abused.  This  defect  of 
an  absolute  negative  must  then  be  supplied  by  some  qualified  connexion 
between  this  weaker  department  and  the  weaker  branch  of  the  stronger  de- 
partment, by  which  the  latter  may  be  led  to  support  the  constitutional  rights 
of  the  former,  without  being  too  much  detached  from  the  rights  of  its  own 
department." 

Besides  the  general  principles  which  we  have  detailed,  ap- 
VoL.  II.  E 
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plicable  to  all  the  several  branches  of  government,  the  Con- 
vention had  equally  in  view,  those  which  particularly  belong 
to  the  constitution  of  the  judicial  power.  They  were  sensible 
that  this  department  to  be  suitably  administered,  must,  neces- 
sarily, be  altogether  dependent  on  one  or  both  of  the  others, 
in  a  material  article, — the  appointment  of  its  members;  and 
that  the  virtual  extinction  of  all  independent  will  in  the  latter, 
would  be  the  inevitable  consequence,  unless  particular  precau- 
tions were  taken  to  counteract  the  undue  influence,  which 
might  be  otherwise  enjoyed,  by  the  authority  impowered  to 
confer  their  offices.  The  framers  of  our  constitution  were  alive 
to  the  indispensable  importance  of  rendering  permanent,  the 
tenure  by  which  appointments  are  held  in  the  judicial  depart- 
ments, in  order  to  obtain  an  impartial  administration  of  jus- 
tice— one  of  the  chief  ends  of  civil  society.  The  opinions 
which  they  cherished  on  this  head,  and  which  they  have  en- 
deavoured to  imbody  in  their  plan,  are  exactly  those  express- 
ed by  Mr.  Burke  in  his  reflections  on  the  French  revolution. 
**  Whatever,"  says  this  great  master  of  political  science,  "  is 
**  supreme  in  a  state,  ought  to  have  as  much  as  possible,  its  ju- 
*'  dicial  authority  so  constituted,  as  not  only  not  to  depend 
*'  upon  it,  but  to  balance  it.  It  ought  to  give  a  security  to  its 
"justice,  against  its  power.  It  ought  to  make  its  judicature  as 
^'  it  were  something  exterior  to  the  state." 

Before  we  leave  this  part  of  our  subject,  it  may  not  be 
without  utility,  to  notice  a  very  important  and  interesting  as- 
pect, under  which  the  writers  of  the  Federalist  exhibit  the 
federal  system  in  general,  in  that  section  of  their  work  which 
treats  of  the  partition  of  powers  among  the  three  departments. 
We  shall  adopt  their  own  language,  and  present  their  ideas  at 
full  length,  in  order  that  our  readers  may  have  the  entire 
benefit  of  the  solid  maxims  which  they  inculcate.  "It  is," 
says  General  Hamilton,  "of  great  importance  in  a  republic 
"  not  only  to  guard  the  society  against  the  oppression  of  its 
"  rulers,  but  to  guard  one  part  of  the  society  against  the  in- 
"  justice  of  the  other. 

"  In  a  society,  under  the  forms  of  which  the  stronger  faction,  can  reac^ily 
unite  and  oppress  tlie  weaker,  anarchy  may  as  truly  be  said  to  reign,  as  in  a 
state  of  nature  where  the  weaker  individual  is  not  secured  against  the  vio- 
lence of  the  stronger:  and  as  in  the  latter  state  even  the  stronger  individuals 
are  prompted  by  the  uncertainty  of  their  condition,  to  submit  to  a  govern- 
ment  which  may  protect  the  weak,  as  well  as  themselves;  so  in  the  former 
state,  will  the  more  powerful  factions  be  gradually  induced  by  alike  motive, 
to  wish  for  a  government  which  will  protect  all  parties,  the  weaker  as  well 
as  the  more  powerful. 

"  Different  interests  necessarily  exist  in  different  classes  of  citizens.  If  a 
majority  be  united  by  a  common  interest,  the  rights  of  the  minority  will  be 
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insecure.  There  are  but  two  methods  of  providing"  ag-ainst  this  evil.  The 
one  by  creating  a  will  in  the  community  independent  of  the  majority,  that 
is  of  the  society  itself,  tlie  other  by  comprehending-  in  the  society  so  many 
separate  descriptions  of  citizens,  as  will  render  an  unjust  combination  of 
the  whole  very  improbable,  if  not  impracticable.  The  first  method  prevails 
in  all  g-overnments  possessing-  an  hereditary  or  self  appointed  authority. 
This  at  best,  is  but  a  precarious  security,  because  a  power  independent  of 
the  society  may  as  well  espouse  the  unjust  views  of  the  major,  as  the  rig-ht- 
ful  interest  of  the  minor  party,  and  may  possibly  be  turned  against  both 
parties.  The  second  method  will  be  exemplified  in  the  federal  republic  of 
the  United  States.  Whilst  all  authority  in  it,  will  be  derived  from,  and  de- 
pendent on  the  society,  the  society  itself  will  be  broken  into  so  many  parts, 
interests,  and  classes  of  citizens,  that  the  rights  of  individuals,  or  of  the 
minority  will  be  in  little  dang-erfrom  interested  combinations  of  the  majority. 
In  a  fi-ee  g-overnment  the  security  for  civil  rig-hts  must  be  the  same  as  that 
forrelig-ious  rig-hts.  It  consists  in  the  one  case  in  the  multiplicity  of  interests, 
and  in  the  other  of  the  multiplicity  of  sects.  The  degree  of  security  in  both 
cases  will  depend  on  the  number  of  interests  and  sects,  and  this  may  be 
presumed  to  depend  on  the  extent  of  country,  and  number  of  people  com- 
prehended under  the  same  g-overnment.  In  the  extended  republic  of  the 
United  States,  the  national  representation  will  be  an  emanation  from  a 
greater  variety  of  interests,  and  in  much  more  various  proportions  than 
could  be  found  in  a  single  state,  or  in  a  narrower  sphere." 

Let  us  now  proceed  to  examine  in  what  manner  the  framers 
of  the  constitution  have  accommodated  the  structure  of  each 
of  the  departments,  to  the  theory  of  which  we  have  been 
speaking.  We  shall  commence  with  the  legislative,  as  the  most 
complicated  and  important  of  the  three.  In  organizing  this 
branch  as  well  as  the  executive, — both  representative  bodies  in 
the  federal  system, — the  Convention  considered  it  as  a  funda- 
mental constituent,  particularly  of  the  former,  that  elections 
should  be  frequent — "  that  the  people" — to  use  the  language 
which  Bolingbroke  employs,  in  relation  to  the  theory  of  the 
British  constitution — "  should  have  frequent  opportunities  of 
"  calling  their  representatives  to  account,  as  it  were,  for  the  dis- 
"  charge  of  the  trust  committed  to  them,  and  of  approving  or 
"  disapproving  their  conduct  by  electing  them  anew."  The 
writers  of  the  Federalist  present  another,  and  a  very  just 
view  of  this  topic. 

"  It  is  essential  to  liberty,''  say  they,  "that  the  government  in  general, 
should  have  a  common  interest  with  the  people:  so  it  is  particularly  essen- 
tial that  the  legislative  should  have  an  immediate  dependence  on,  and  an  in- 
timate sympathy  with  the  people.  Frequent  elections  are  unquestionably  the 
only  policy  by  which  this  dependence,  and  sympathy  can  be  effectually  se- 
cured. But  what  particular  degree  of  frequency,  may  be  absolutely  neces- 
sary for  the  purpose  does  not  appear  to  be  susceptible  of  any  precise  calcu- 
lation, and  must  depend  on  a  variety  of  circumstances  with  which  it  maybe 
connected.  Experience  is  the  best  guide." 

Conformably  to  the  doctrine  advanced  in  our  thirty-third 
page,  the  Convention  divided  the  legislature  into  tv/o  dis- 
tinct branches,  the   house  of  representatives  and  the  senate, 


36  Works  of  Alexander  Harnilton.  [July 

forming  what  is  denominated  the  Congress  of  the  United 
States.  This  separation  not  only  serves  to  weaken,  and  con- 
trol the  authority  of  the  legislative,  so  much  to  be  dreaded 
in  a  republican  system  of  government,  but  answers  many 
other  purposes,  of  indispensable  importance  to  every  well 
regulated  commonwealth.  Of  these  we  shall  speak  at  large, 
when  we  advert  more  particularly  to  the  constitution  of  the 
senate.  At  this  moment  we  shall  content  ourselves  with 
remarking  of  this  body,  that  it  was  of  primary  necessity, 
not  only  as  a  make-weight  to  preserve  a  just  equilibrium 
between  the  legislative,  and  executive  departments,  but  as 
''  an  anchor  against  popular  fluctuations,  and  a  defence  to  the 
*^  people  against  their  own  temporary  errors  and  delusions."*' 
'•^  The  aim  of  every  political  constitution,"  says  the  Federa- 
list, "  is  or  should  be,  first  to  obtain  for  rulers  men  who  possess 
'*■  most  wisdom  to  discern,  and  most  virtue  to  pursue  the  com- 
*'  mon  good  of  society;  and  in  the  next  place,  to  take  the  most 
'••  effectual  precautions  for  keeping  them  virtuous,  whilst  they 
''coniinue  to  hold  their  public  trusts."  To  accomplish  these 
ends,  through  the  elective  franchise,  the  characteristic  policy 
of  a  republic,  was  the  invariable  aim  of  the  framers  of  the 
federal  government  in  all  their  arrangements,  and  particularly 
in  the  structure  of  the  legislative  department.  The  principal 
difficulties  which  they  had  to  encounter  presented  themselves 
in  the  organization  of  the  house  of  representatives,  that 
branch  of  the  legislature,  which  is  immediately  chosen  by  the 
great  mass  of  the  people.  The  most  material  points  for  their 
consideration,  in  regard  to  the  sound  constitution  of  this  part  of 

*  The  language  employed  by  Mr.  Burke,  with  respect  to  the  utility  of 
this  member  of  the  legislative  department,  in  the  censures  which  he  passes 
on  the  legislators  of  France,  for  having  omitted  it  in  their  scheme  of  govern- 
ment, presents  a  very  just  and  striking  view  of  the  subject. 

"  These  all-sufficient  legislators,  in  their  hurry  to  do  every  thing  at  once, 
have  forgot  one  thing  that  seems  essential,  and  which,  I  believe,  never  has 
been  before,  in  the  theory  or  the  practice,  omitted  by  any  projector  of  a 
republic.  They  have  forgotten  to  constitute  a.  senate,  or  something  of  that  na- 
ture and  character.  Never,  before  this  time,  was  heard  of  a  body  politic  com- 
posed of  one  legislative  and  active  assembly,  and  its  executive  officers, 
without  such  a  council;  without  something  to  which  foreign  states  might 
connect  themselves;— something  to  which,  in  the  ordinary  detail  of  govern- 
ment, the  people  could  look  up;  something  which  might  give  a  bias  and 
.steadiness,  and  preserve  something  like  consistency  i^  the  proceedings  of 
state.  Such  a  body  kings  generally  have  us  a  council.  A  monaixhy  may  exist 
without  it;  but  it  seems  to  be  in  the  very  essence  cfa  republican  government.  It 
holds  a  sort  of  middle  place  between  the  supreme  power  exercised  by  the 
people,  or  immediately  delegated  from  them,  and  the  mere  executive.  Of 
this  there  are  no  traces  in  the  French  constitution;  and  in  providing  nothing 
of  this  kind,  the  Frencli  Solons  and  Numas  have,  as  much  as  in  any  thing 
else,  discovered  a  sovereign  incapacity." 
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the  government,  were — first,  the  qualifications  of  the  electors, 
and  the  elected;  second,  the  term  for  which  the  latter  were  to 
be  appointed;  third,  the  standard  by  which  the  number  of  re- 
presentatives was  to  be  regulated,  and  the  rule  by  which  they 
were  to  be  apportioned,  among  the  several  states;  fourth,  the 
exclusive  power  to  be  vested  in  this  branch  as  contradistin- 
guished from  the  senate.  These  topics  have  chiefly  engaged 
the  attention  of  the  writers  of  the  Federalist,  in  their  review 
of  this  part  of  the  system,  and  are  those  upon  which  we  mean 
to  dwell.  We  shall  occasionally  avail  ourselves,  as  we  have 
hitherto  done,  of  the  doctrine  and  phraseology  of  these  en- 
lightened statesmen,  in  the  twofold  view,  of  exemplifying  the 
merits  of  their  work,  and  of  securing  to  our  readers  the  be- 
nefit of  the  soundest  lessons  of  political  wisdom,  dressed  in 
the  most  appropriate  garb. 

In  determining  the  first  of  the  points  we  have  enumerated 
above,  the  Convention  were  in  a  degree  controlled  by  acci- 
dental circumstances,  and  compelled  to  pursue  a  course  some- 
what different  from  that,  which  their  own  independent  judg- 
ment, enlightened  and  sagacious  as  it  was,  would  have 
prompted  them  to  take.  It  is  in  their  arrangements  on  this 
head,  that  the  spirit  of  compromise,  to  which  we  have  before 
adverted,  is  most  distinctly  visible,  and  the  theory  of  the  con- 
stitution open  to  the  most  plausible  objections.  The  most 
serious  of  the  errors,  to  be  found  in  its  original  structure, 
belong  to  the  organization  of  the  house  of  representatives, 
and  are  to  be  imputed  not  to  improvidence,  or  mistake  on 
the  part  of  the  Convention,  but  to  causes  of  a  nature  totally 
distinct,  and  irresistibly  imperative.  The  defects  with  which 
this  portion  of  their  work  may  be  chargeable,  are,  however, 
by  no  means  of  the  importance,  which  is  sometimes  ascribed 
to  them;  and  like  every  other,  either  ostensible  or  latent,  which 
may  inhere  in  any  department  of  the  system,  are  capable  of 
being  remedied,  when  the  practical  injury  becomes  so  great, 
as  to  justify  a  resort  to  the  constitutional  process  of  amend- 
ment. 

With  respect  to  the  qualifications  of  the  electors  of  the 
house  of  representatives,  the  Convention  found  itself  con- 
strained to  declare  simply,  that  they  should  be  the  same  as 
those  of  the  electors  of  the  most  numerous  branch  of  the  state 
Jegislatures,  exposing  thus  the  most  numerous  division  of  the 
Federal  representation,  to  the  possibility  of  being  placed  by 
the  states,  on  the  foundation  of  universal  suffrage.  I'his — ac- 
cording to  the  usual  acceptation  of  the  term,  may,  under  par- 
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ticular  circumstances,  engender  the  worst  evils,  and  the  hare 
possibility  of  its  becoming  at  any  period,  the  basis  of  the 
national  representation,  would  doubtless  have  been  avoided, 
if  the  true  policy  of  the  case  had  been  feasible.  The  language 
of  the  Federalist  may  serve  to  explain  the  nature  of  the  em- 
barrassments, under  which  the  Convention  legislated  in  this 
respect,  although  it  furnishes  us  with  no  argument  in  favour 
of  the  intrinsic  wisdom  of  the  provision  which  was  adopted. 

"The  definition  of  the  right  of  suffrage,"  says  General  Hamilton,  "is 
very  justly  regarded  as  a  fundamental  article  of  republican  government.  It 
was  incumbent  on  tlie  Convention  therefore  to  define,  and  establish  this 
right  in  the  constitution.  To  have  left  it  open  for  the  occasional  regulation  of 
congress,  would  have  been  improper  for  the  reason  just  mentioned.  To  have 
submitted  it  to  the  legislative  discretion  of  the  states  would  have  been  im- 
proper for  the  same  reason.  To  have  reduced  the  different  qualifications  iu 
the  different  states  to  one  uniform  rule  would  probably  have  been  as  dissa- 
tisfactory to  some  of  the  states,  as  it  would  have  been  difficult  to  the  Con- 
vention.'The  provisions  made  by  the  Convention  appear  therefore  to  have 
been  the  best  that  lay  within  their  option.  It  must  be  satisfactory  to  every 
state,  because  being  fixed  by  the  constitution,  it  is  not  alterable  by  the  state 
governments,  and  it  cannot  be  apprehended  that  the  people  of  the  states  will 
alter  this  part  of  their  constitution  in  such  a  manner  as  to  abridge  the  rights 
secured  to  them  by  the  Federal  constitution." 

Although  we  believe  that  the  framers  of  the  constitution 
would,  if  they  had  been  at  full  liberty  so  to  do,  have  com- 
mitted to  the  federal  government,  the  right  of  determining 
the  qualifications  of  its  electors,  still  we  can  discover  very 
sufficient  reasons,  why  they  did  not  consider  this  as  a  matter 
of  very  deep  concern  to  the  Union.  Universal  suffrage,  the 
worst  of  the  possible  consequences  of  the  actual  provision,  may 
unquestionably,  in  a  particular  state  of  things,  prove,  as  we 
have  already  said,  the  fruitful  source  of  evils  of  the  first  magni- 
tude. But  we  are  at  the  same  time  of  opinion,  that  this  princi- 
ple is,  in  the  abstract,  most  favourable  to  natural  rights,  and 
strictly  in  unison  with  the  genius  of  a  republican  system.  It  is 
therefore  most  eligible,  under  such  a  system,  if  the  constitu- 
tion be  so  framed  in  other  respects,  and  the  circumstances  of 
the  nation,  among  whom  it  prevails,  be  such,  as  to  counteract 
its  evil  tendencies.  The  Convention  found  in  that  clause  of 
the  constitution,  which  lays  it  open  to  timely  and  methodical 
amendments,  and  in  the  peculiar  condition  and  character  of 
the  American  people,  what  they  might  reasonably  have  deemed 
sufficient  safeguards  against  any  very  pernicious  abuse  of  the 
principle.  No  very  good  grounds  seemed  to  exist,  for  antici'. 
pating  the  complete  perversion,  or  the  irremediable  degeneracy 
of  our  admirable  institutions,  from  the  possible  establishment 
of  universal  suffrage  in  all  its  latitude,  in  a  country  where 
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the  good  sense  of  the  people  might,  by  an  easy  and  regular 
constitutional  process,  modify  it  at  pleasure,  as  soon  as  it 
was  found  either  to  menace,  or  to  inflict  any  serious  evils. 
Nor  could  any  such  evils  be  well  expected  to  arise  from  it,  as 
long  as  the  country  remained  in  such  circumstances  as  those 
in  which  we  existed  at  the  end  of  our  revolution; — with  a 
population  thinly  scattered  over  an  immense  territory,  chiefly 
employed  in  agricultural  pursuits,  and  possessing  almost  uni- 
versally, something  of  an  independence  in  fortune. 

Blackstone  has  a  passage  in  relation  to  the  right  of  suffrage 
under  a  free  government,  which  will  be  found  perfectly  appro- 
priate to  our  own  case,  and  which  we  quote  the  more  readily, 
on  account  of  the  authority  of  the  writer,  v;ho  cannot  well  be 
suspected  of  a  bias  in  favour  of  popular  sovereignty.  "  The 
**true  reason,"  says  he,  "of  requiring  any  qualification  in 
"  voters,  with  regard  to  property,  is  to  exclude  such  persons  as 
"  are  in  so  mean  a  situation,  that  they  are  esteemed  to  have 
"  no  will  of  their  own.  If  these  persons  had  votes,  they  would 
"  be  tempted  to  dispose  of  them  under  some  undue  influence 
"  or  other.  This  would  give  a  great,  an  artful,  or  a  wealthy 
"  man,  a  larger  share  in  elections,  than  is  consistent  with 
"  general  liberty.  If  it  were  probable  that  every  man  w^ould 
"  give  his  vote  freely,  and  without  any  influence  of  any  kind, 
"  then  upon  the  true  theory,  and  general  principles  of  liberty, 
"  every  member  of  the  community  however  poor,  should  have 
"  a  vote  in  electing  those  delegates,  to  whose  charge  is  com- 
"mitted  the  disposal  of  his  property,  his  liberty  and  his 
"life."* 

If  this  doctrine  be  admitted,  and  applied  to  the  condition 
of  this  country,  the  prevalence,  even  of  universal  suffrage 
among  us,  w^ould  appear  to  be  required  by  the  "true  theory 
"and  principles  of  liberty."  We  have  no  houseless  rabble; 
nothing  like  a  beggarly  populace,  even  in  our  cities, — nor  is  it 
to  be  expected  that  any  such  will  be  collected  even  there,  while 
agriculture  continues  to  hold  out  the  temptations,  which  it 
now  off'ers  to  the  strongest  desires  of  the  human  heart.  It  can- 
not well  be  said,  that  there  is  any  considerable  portion  of  men 
in  this  country  exercising  the  right  of  suff"rage,  who  are  in  so 
mean  a  condition,  or  in  a  state  of  such  extreme  indigence,  as  to 
be  justly  supposed,  "to  have,  on  that  account,  no  will  of  their 
"  own."  The  actual  possession  of,  or  the  facility  of  acquiring, 
an  independent  subsistence,  must  necessarily  be  admitted  to 
imply  that  independence  of  sentiment,  the  supposed  want  of 
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which,  according  to  judge  Blackstone,  alone  justifies  the  de- 
privation of  the  right  of  suffrage.  No  other  criterion  could  be 
admitted,  without  giving  to  the  exclusion  much  too  arbitrary 
a  character,  or  involving  in  it  too  large  a  portion  of  the  so- 
ciety. 

Allowing  then  the  possession  of,  or  the  undoubted  facility 
of  acquiring,  an  independent  and  comfortable  subsistence, 
(of  which  the  natural  and  almost  necessary  consequence  is, 
a  lively  and  sincere  interest  in  the  public  weal,)  to  be  in  this 
case  the  only  standard  of  independent  will,  and  therefore  the 
just  title  of  admission  to  the  right  of  suffrage,  it  would  fol- 
low, that  but  very  few  of  our  citizens  who  are  of  the  requisite 
age  to  vote,  could  be  excluded,  without  a  violation  of  the  rules 
of  political  justice,  and  of  the  fundamental  principles  of  our 
government.  It  does  indeed  appear  to  us  that  no  limitation  as 
to  property  could  be  prescribed  in  this  countrj^  under  its  actual 
circumstances,  which  would  not  be  either  superfluous,  or  in- 
compatible with  that  equality  of  rights,  which  it  is  our  great 
interest  to  preserve,  and  which  forms  one  of  the  principal 
ends  of  our  constitution.  We  cannot,  indeed,  but  entertain 
the  opinion,  that  any  argument  which  would  apply  against  the 
right  of  suffrage,  as  it  is  now  exercised  here,  might  be  directed, 
with  equal  force,  against  the  elective  franchise  generally,  under 
any  circumstances,  in  which  it  could  prevail,  consistently  with 
the  principles  of  a  free  government. 

We  are  moreover  by  no  means  satisfied,  that  the  latitude 
in  which  it  is  enjoyed  in  this  country,  has  produced  any  greater 
inconvenience,  than  what  was  incident  to  the  principle  of  re- 
presentation, in  any  shape  in  which  it  could  obtain  agreeably 
to  the  spirit  of  a  republican  government.  We  are  far  from 
attributing  the  lamentable  degeneracy  of  our  public  councils, 
to  the  prevailing  constitution  of  suffrages,  to  which  alone 
it  is  so  often  ascribed.  We  ourselves  trace  this  portentous 
calamity  to  other,  and  quite  distinct  causes; — to  the  division 
of  parties,  which  originated  in  our  domestic  feuds  at  the  ter- 
mination of  the  war,  and  which  the  extraordinary  series  of 
events  in  Europe,  contributed  to  sustain  and  to  widen; — to 
popular  illusions  artfully  created  and  industriously  maintained, 
but  in  themselves  of  an  evanescent  nature;  and  to  strong  fo- 
reign prejudices  which  have  spread  like  a  gangrene  over  the 
whole  mass  of  the  nation.  The  occupation  of  the  legisla- 
tive, and  executive  functions  of  the  Union,  by  men  whose 
talents  would  not  have  commanded,  and  whose  spirit  would 
have  disgraced,  the  meanest  offices  of  the  commonwealth. 
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in  an  ordinary  state  of  affairs,  was  indeed  facilitated,  but  not 
caused,  by  the  system  of  popular  suffrage  now  in  operation. 
It  will,  we  trust,  be  found  that  what  has  thus  favoured  the  pro- 
gress of  the  evil,  may  prove  the  readiest  and  most  efficacious 
means  of  restoring  the  state  to  its  proper  tone,  and  natural 
vigor. 

^    "  The  qualifications  of  the  elected^"*  says  the  Federalist, 
"  being  less  carefully,  and  properly  defined  by  the  state  con- 
"  stitutions,  and  being  at  the  same  time  more  susceptible  of 
"  uniformity,  than  those  of  the  electors,  have  been  very  pro- 
''  perly  considered  and  regulated  by  the  Convention.  A  repre- 
•"^  sentative  of  the  United  States,  must  be  of  the  age  of  twenty- 
"  five  years;  must  have  been  seven  years  a  citizen  of  the  Uni- 
"  ted  States;  must  at  the  time  of  his  election,  be  an  inhabitant 
"  of  the  state  he  is  to  represent,  and  during  the  time  of  his  ser- 
"  vice,  must  be  in  no  office  under  the  United  States.  Subject 
"  to  these  reasonable  limitations,  the  door  of  this  part  of  the 
"  federal  government  is  open  to  merit  of  every  description, 
"  whether  native  or  adoptive,  whether  young  or  old,  and  with- 
"  out  regard  to  poverty  or  wealth,  or  to  any  pai'ticular  profes- 
"  sion  of  religious  faith."  Such  as  it  is  here  described  by  the 
Federalist,  was  the  liberal  policy  of  the  framers  of  the  consti- 
tution, in  relation  to  the  qualifications  of  a  candidate  for  the 
house  of  representatives.  The  interests  of  the  state  seemed,  in 
their  estimation,  to  require  imperiously  no  more,  than  that  he 
should  have  attained  the  age  which  implies  a  certain  maturity 
of  understanding;  that  he  should  have  been  so  long  a  citizen  of 
this  country  as  to  be  fairly  supposed,  to  have  concentered  in  it 
all  his  hopes  and  affections;  to  have  given  his  constituents  a 
full  opportunity  of  knowing  his  personal  merits,  and  to  have 
become  himself  thoroughly  acquainted  with  their  dispositions 
and  interests.  In  order  to  secure  these  two  last  points  the  more 
effectually,  and  to  accumulate  in  the  national  legislature  as 
great  a  mass  and  diversity  of  local  knowledge  as  possible,  the 
Convention  deemed  it  material  that  he  should  also  be  an  inha- 
bitant of  the  state  in  which  he  might  be  chosen. 

The  framers  of  our  constitution  were  undoubtedly  of  opin- 
ion that  the  republican,  of  all  schemes  of  government,  was  the 
best  fitted  to  obtain  capable  and  virtuous  rulers  for  the  society, 
in  which  it  could  subsist.  They  were  not  ignorant  moreover, 
that  this  system  can  flourish  in  perfection,  only  when  the  rules 
of  political  justice  are  observed,  as  far  as  the  particular  condi- 
tion, and  exigencies  of  the  community,  will,  by  any  possibility, 
admit  of  their  application.  These  rules  require,  however,  that 
all  pohtical  advantages  should,  with  as  few  exceptions  as  pos- 
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sible,  be  rendered  common  to  every  citizen.  "  Whether  gov- 
"  ernment  be  a  good  or  bad  thing,"  says  Aristotle,  "  it  is  fair 
"  that  men  of  equal  abilities  and  virtues  should  equally  share 
"  in  it,  that  they  should  receive  the  advantage  of  it,  as  their 
"  right,  or  bear  the  burden  of  it  as  their  duty."*  In  a  commu- 
nitv  where  there  exists  but  little  disparity,  either  of  rank  or  for- 
tune— where  no  titular  distinctions  can  legally  exist, — where 
nearly  all  enjoy  the  same  means  both  of  moral  and  intellectual 
improvement,  and  are  engaged  in  the  pursuits  of  industry,  all 
must  be  presumed  equal  in  merit,  conformably  to  the  theory 
of  natural  rights.  It  would  seem  essential  not  only  to  the  per- 
fection, but  to  the  existence  of  a  republican  constitution,  that 
its  regulations  concerning  the  distribution  of  public  trusts  and 
honours,  should,  under  such  circumstances,  be  bottomed  upon 
this  presumption.  We  are  also  intitled  to  conclude  that  a  con- 
stitutional policy  of  this  nature,  if  not  counteracted  by  for- 
tuitous impediments,  would  most  efficaciously  conduce  to  the 
great  end,  of  which  we  have  spoken  in  the  commencement  of 
this  paragraph. 

It  was  thus  no  doubt  that  the  Convention  reasoned,  when 
they  abstained  from  prescribing  a  fixed  census  as  to  fortune, 
in  the  case  of  the  popular  representative.  We  must  confess, 
however,  that  we  could  have  desired  some  qualification  of  the 
kind,  and  we  are  much  disposed  to  believe  that  it  would  have 
been  introduced  into  the  constitution,  if  the  prejudices  of  the 
people  had  not  rendered  the  attempt  impracticable.  The  most 
celebrated  legislators  of  antiquity,  and  the  most  eminent  of 
the  writers  both  ancient  and  modern,  on  political  science,  con- 
cur in  the  opinion  that  a  popular  government,  the  constitution 
of  which  gives  no  particular  weight  or  influence  to  property, 
must  inevitably  degenerate  into  a  simple  democracy.  "  The 
"  condition  of  a  commonwealth,says  Mr.  Burke,  in  his  Regicide 
Peace,  "  not  governed  by  its  property,  was  a  combination  of 
*'  things,  which  the  learned  and  ingenious  speculator  Harring- 
"  ton,  who  has  tossed  about  society  into  all  forms,  never  could 
"  imagine  to  be  possible."  It  is  not  however  necessary  that  the 
state  should  be  absolutely  governed  by  its  property,  but  it 
would  appear  to  be  indispensable  in  a  commonwealth,  which 
aims  at  perpetuity,  that  this  important  constituent  which  is  ex- 
posed to  constant  danger  from  the  aims  of  the  necessitous,  and 
with  which  ability  and  education  are  so  generally  associated, 
should  be  favoured  by  the  constitution,  and  invested  with  some 
more  positive  influence,  and  other  means  of  defence,  than  those 
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which  it  may  derive  from  the  general  spirit  of  the  government, 
or  a  changeable  system  of  manners. 

The  framers  of  the  constitution  have  declared  the  members 
of  both  houses  of  congress  ineligible  to  any  civil  offices,  that 
may  be  created,  or  of  which  the  emoluments  may  be  increased, 
during  tlie  term  of  their  election.  These  provisions  are  per- 
haps to  be  applauded,  as  safeguards  for  the  integrity  of  those 
bodies,  but  we  cannot  equally  approve  of  the  clause,  which  ex- 
cludes from  them,  all  persons  whatever  holding  any  office  under 
the  United  States.  Some  exceptions  might  have  been  admitted 
to  this  rule  with  much  substantial  advantage,  and  with  no  se«- 
rious  hazard  of  injury,  to  the  public.  We  would  have  the 
heads  of  departments  stationed  ex  officio  in  the  house  of  repre- 
sentatives, in  the  same  manner  as  the  ministers  of  the  crown, 
and  the  great  law-officers,  in  England,  are  attached  to  the  par- 
liament of  that  country.  The  presence  of  the  American  secre- 
taries in  the  national  legislature,  would  greatly  facilitate  the 
march  of  public  business,  and  tend  to  enlighten  the  proceed- 
ings of  that  body,  by  opening  to  it  a  ready  and  copious  source 
of  official  information.  If  a  seat  in  the  federal  assembly  of  re- 
presentatives were  annexed  to  the  several  departments  of  the 
public  service,  the  latter  would  be  more  an  object  of  liberai 
ambition,  and  more  eagerly  sought  after  by  men  of  real  talents, 
to  whom  a  wider  and  nobler  field  would  in  that  case  be  opened, 
for  an  exhibition  of  their  powers.  As  to  the  ascendency  which 
the  heads  of  department  might  exert  on  the  floor  of  congress, 
it  never  could  be  dangerous  under  a  constitution  such  as  ours^ 
and  being  direct  and  open,  would,  in  fact,  be  much  less  for- 
midable and  pernicious,  than  that  oblique  and  clandestine  in- 
fluence which  their  exclusion  may  lead  them  to  practise,  with 
better  prospects  both  of  impunity  and  success. 

The  ineligibility  of  the  members  of  congress  to  public  of- 
fices,  and  particularly  the  disqualification  which  forms  the  sub- 
ject of  our  last  paragraph,  was  established  by  the  framers  of 
the  constitution,  more,  we  presume,  in  compliance  with  the 
dispositions  of  the  people,  than  with  the  dictates  of  their  own 
judgment.  At  the  period  of  their  meeting  an  extreme  and  al- 
most universal  jealousy  prevailed,  both  with  regard  to  the 
general  powers  of  the  Union,  and  to  the  functions  to  be  ex- 
ercised by  individuals  in  the  administration  of  the  national 
concerns.  Doctrines  and  principles  were  inculcated,  concern- 
ing the  abuses  to  which  public  authority  is  liable,  which,  if  they 
jcould  have  been  rendered  the  popular  creed,  would,  as  the 
Federalist  well  remarks, — ^have  utterly  unfitted  the  people  of 
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this  country  for  any  species  of  government  whatever.  The  feel- 
ings of  which  we  are  speaking,  were,  perhaps,  in  some  degree, 
the  offspring  of  that  generous  enthusiasm  for  liberty,  which  so 
universally  pervaded  the  nation,  but  they  were  indulged  to 
such  an  extreme  as  to  wear  the  aspect  of  a  narrow,  illiberal 
and  shortsighted  distrust.  This  spirit  is  not  yet  extinct  among 
us,  and  has  been  of  late  strikingly  exemplified  in  the  amend- 
ments to  the  Constitution  proposed  in  the  house  of  represen- 
tatives, having  for  their  object  the  further  disfranchisement  of 
the  members  of  congress.* 

It  is  undoubtedly  wise  in  speculation  to  impose  restraints 
upon  power — to  close  up  the  avenues  to  corruption — to  re- 
move the  temptations  to  abuse  of  confidence — to  keep  alive 
suspicion  as  a  guard  over  the  public  rights; — but  this  sys- 
tem may  be  pushed  in  practice  to  a  vitious  extreme.  It  may 
be  carried  so  far  as  to  counteract  its  own  purpose; — to 
deprive  the  public  servants  of  the  most  effective  stimulus 
to  useful  exertion,  and  to  rob  the  country  of  the  benefit  of 
its  best  talents,  and  highest  moral  qualities,  in  the  depart- 
ments in  which  they  are  most  required.  Public  virtue  is  the 
animating  principle — the  chief  reliance — of  a  republic,  and 
consists,  in  a  great  degree,  in  the  exercise  of  self-denial,  for 
which  the  opportunity  cannot  be  wholly  removed,  without 
stifling  the  principle  itself.  Mr.  Burke  justly  remarks  of  the 
latter,  "  that  being  of  a  nature  magnificent,  and  splendid,  in- 
"  stituted  for  great  things,  and  conversant  about  great  con- 
*'  cerns,  it  requires  abundant  scope  and  room,  and  cannot 
"  spread  and  grow  under  confinement,  and  in  circumstances 

•  We  allude  to  the  resolutions  offered  by  Mr.  Macon,  the  putative  father  of 
the  ti'jinntercourae.  On  this  subject,  we  would  refer  our  readers  to  the  speech, 
which  these  resolutions  drew  from  Mr.  Qiiincy  the  able  and  patriotic  mem- 
her  from  Boston.  Tliis  gentleman,  in  treating  of  "the  influence  of  place  and 
patronage,"  wields  the  arguinentutn  ex  absiirdo  with  great  dexterity  and  irre- 
sistible etlect.  Without  violating  the  laws  of  moral  reasoning,  he  traces  this 
doctrine  of  superstitious  disfranchisement,  through  all  its  variety  of  mischiev- 
ous and  preposterous  fancies,  in  a  manner  admirably  calculated  to  enlighten 
and  undeceive  well  meaning  minds.  We  would  direct  the  attention  of  such  of 
his  hearers,  as  might  have  been  honestly  displeased  with  the  opposition  made 
to  the  amendments  in  question,  lo  the  following  extract  from  the  workwhicb 
we  have  under  examination  in  the  text. 

"  A  dangerous  ambition  more  often  lurks  behind  the  specious  mask  of  zeal 
for  the  rights  of  the  people,  than  under  the  forbidding  appearances  of  zeal 
for  the  firmness  and  efficiency  of  government.  History  will  teach  us  that  the 
former  has  been  found  a  much  more  certain  road  to  the  inti'oduction  of  des- 
potism th:m  the  latter,  and  that  of  those  men  who  have  overturned  the  liber- 
ties  of  republics,  the  greatest  number  have  begun  their  career,  by  paying  aa 
obsequious  court  to  the  people,  commencing  demagogues  and  ending  tv- 
rantfi." 
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"  straitened,  narrow,  and  sordid."  The  writers  of  the  Federa- 
list allude  in  several  parts  of  their  work  to  the  serious  injury, 
which  the  country  might  sustain,  from  suffering  the  feeling  of 
distrust,  so  salutary  when  properly  regulated,  to  degenerate 
into  a  morbid  affection,  as  injurious  to  the  interests  of  the  pub- 
lic weal,  as  are  the  common  vices  of  an  over  cautious  timidity 
and  extreme  parsimony  in  the  use  of  pecuniary  means,  to  the 
prosperity  of  an  individual.  In  speaking  of  the  disqualifications 
of  the  members  of  congress,  the  Federalist  makes  some  re- 
marks, which,  cannot  be  too  often  recalled  to  the  attention  of 
our  legislators. 

"  According"  to  our  plan,"  says  general  Hamilton ,  **  no  offices  can  be  dealt 
to  the  existing  members,  but  such  as  become  vacant  bj'  ordinary  casualties; 
and  to  suppose  that  these  would  be  sufficient  to  purchase  the  guardians  of 
the  people,  selected  by  the  people  themselves,  is  to  renounce  every  rule  by 
which  events  ought  to  be  calculated,  and  to  substitute  an  indiscriminate  anil 
unbounded  jealousy,  with  which  all  reason  must  be  vain." 

"  The  sincere  friends  of  liberty  who  give  themselves  up  to  the  extravagan- 
cies of  this  passion,  are  not  aware  of  the  injury  they  do  their  own  cause.  As 
there  is  a  degree  of  depravity  in  mankind,  which  requires  a  certain  degree  of 
circumspection  and  distrust;  so  thei'e  are  other  qualities  in  human  nature, 
whicli  justify  a  certain  portion  of  esteem  and  confidence.  Republican  gov- 
ernment presupposes  the  existence  of  these  qualities  in  a  higher  degree  than 
any  other  form.  Were  the  pictures  which  have  been  drawn  by  the  political 
jealousy  of  some  among  us,  faithful  likenesses  of  the  human  character,  the 
inference  would  be,  that  there  is  not  sufficient  virtue  among  men  for  self 
government;  and  that  nothing  less  than  the  chains  of  despotism,  can  restrain 
them  from  destroying  and  devouring  each  other." 

The  Convention  considered  the  term  for  which  the  members 
of  the  house  of  representatives  were  to  be  chosen,  as  the  next 
point  to  be  settled,  after  fixing  their  qualifications.  They  made 
choice  of  biennial  elections,  under  the  impression  that  they 
would  prove  both  safe  for  the  liberties  of  the  country,  and  suf- 
ficient for  the  ends  of  the  legislative  institution.  Whether  the 
public  liberties  would  under  all  circumstances  be  perfectly 
secure,  notwithstanding  the  extension  of  the  term  of  election  to 
two  years,  might  have  been  doubted  in  a  season  of  democratic 
effervescence,  but  at  this  time  all  reflecting  men  must  concur 
without  hesitation,  in  the  affirmative.  The  writers  of  the  Fe- 
deralist found  it  necessary,  in  order  to  calm  the  apprehensions 
to  which  the  question  gave  rise,  to  dedicate  several  pages  to 
the  proof  of  this  position.  They  call  the  attention  of  their 
readers  to  the  important  distinction  so  well  understood  in 
America,  between  a  constitution  established  by  the  people,  and 
unalterable  by  the  government;  and  one  established  by  the  gov- 
ernment, and  alterable  by  the  same  authority;  and  proceed  to 
remark,  with  much  truth,  that  the  liberties  of  the  people  of 
America,  will  be  more  secure  under  bienninl  elections,  unalter- 
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ably  fixed  by  a  paramount  constitution,  than  those  of  any  other 
nation  would  be,  where  elections  were  annual,  or  even  more 
frequent,  but  subject  to  alterations  by  the  ordinary  power  of 
government.  The  chief  of  the  considerations  by  which  they 
support  their  doctrine,  are  these.  '*  The  federal  legislature  will 
*'  possess  a  part  only  of  the  supreme  legislative  authority.  Now' 
*^  it  is  a  received  and  well  founded  maxim,  that  when  no  other 
"  circumstances  affect  the  case,  the  smaller  the  power,  the  mo^e 
"  safely  may  its  duration  be  protracted.  Again,  the  federal 
"  legislature  will  not  only  be  restrained  by  its  dependence  on 
^^the  people,  as  Other  legislative  bodies  are,  but  it  will  more- 
"'  over  be  watched  and  controlled,  by  the  several  collateral 
*•"  legislatures." 

To  a  dispassionate  politician  the  question  of  the  suffciency 
of  biennial  elections,  must  appear  more  difficult  of  solution. 
We  ourselves  think  that  the  experience  of  this  country  has 
already  determined  it  satisfactorily.  The  term  of  one  year 
would  have  been  too  limited,  for  the  acquisition  of  that  prac- 
tical knowledge  of  public  affairs,  which  a  member  of  the 
legislature  should  possess,  nor  would  it  have  allowed  spurious 
or  contested  elections  to  be  investigated,  in  time  for  the  de- 
cision to  take  effect.  The  shortness  of  this  period  might,  from 
a  variety  of  considerations,  have  deterred  men  the  best  qua- 
lified, from  undertaking  the  deliberative  trust;  particularly 
those  residing  at  a  distance  from  the  seat  of  government. 
These  inconveniences  have  not  been  found  in  practice  to  ac- 
company the  biennial  term.  It  has  not  prevented  the  country, 
from  reaping  most  of  the  numerous  advantages  resulting  from 
frequent  elections,  nor  has  it  occasioned  us  to  feel  the  mis- 
chiefs which  they  have  a  tendency  to  produce. 

The  biennial  choice  has  been  made  uniformly,  in  all  parts  of 
the  Union,  with  a  tranquillity,  good  order  and  sobriety  which 
are  truly  admirable,  and  with  nothing  of  gross  corruption,  or 
at  least  with  so  little,  as  to  excite  no  apprehension  for  the 
morals  of  the  nation  at  large.  We  see  no  reason  why  the  regu- 
lations, and  the  discipline  now  in  force,  with  respect  to  our 
elections,  may  not  be  perpetuated,  and  why  therefore  the 
latter  should  not  continue  to  wear  the  same  aspect,  until  we 
reach  that  amount  of  population,  and  fall  into  that  state  of 
depravity,  with  which  neither  the  elective  franchise  nor  tem- 
perate liberty  in  any  form,  can  coexist; — when  the  passions  and 
the  vices  of  men  forge  their  fetters,  in  spite  of  the  resistance 
of  their  reason,  or  of  any  of  the  precautions  of  human  wis- 
dom. 

The  Convention  adopted  the  population  of  the  whole  con- 
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federacy,  as  the  measure  or  standard  for  the  national  legisla- 
ture, and  have  enacted  that  the  whole  number  of  representa- 
tives, shall  not  exceed  one  for  every  thirty  thousand.  This 
clause  of  the  constitution  was  opposed  with  great  warmth, 
throughout  the  country,  on  the  ground,  that  it  was  notcalcu- 
'lated  to  provide  a  body  sufficiently  numerous  for  the  public 
interest.  Experience  has  already  refuted  this  litigious  objec- 
jection,  and  the  true  ground  of  apprehension  now  is,  that  the 
house  of  representatives  may,  by  the  rapid  increase  of  our 
population,  and  the  incorporation  of  new  states  into  the  Union, 
swell  to  an  inordinate  and  unwieldy  bulk.  The  writers  of  the 
Federalist  appear  to  have  anticipated,  and  dreaded  this  result, 
and  have,  therefore,  in  showing  the  fallacy  of  the  opposite 
surmise,  studiously  introduced  several  very  sagacious  remarks, 
and  important  lessons,  in  relation  to  the  number  of  which  a 
deliljerative  assembly  should  consist.  We  shall  lay  some  of 
these  before  our  readers  as  the  subject  is  even  now  of  con- 
siderable importance. 

"  The  truth  is/'  says  General  Hamilton,  "  that  In  all  cases,  a  certain  num- 
ber at  least  seems  to  be  necessary,  X.6  secure  the  benefits  of  free  consultation 
and  discussion;  and  to  guard  against  too  easy  a  combination  for  improper 
purposes;  as  on  the  other  hand  the  number  ought  at  most  to  be  kept  within 
a  certain  limit,  in  order  to  avoid  the  confusion,  and  intemperance  of  a  m«d- 
titude.  In  all  very  numerous  assemblies,  of  whatever  characters  composed, 
passion  never  fails  to  wrest  the  sceptre  from  reason.  Had  every  Athenian 
citizen  been  a  Socrates,  every  Athenian  assembly  would  still  have  been  a 
mob. 

"  For  the  same  reason  that  the  limited  powers  of  congress,  and  the  con- 
trol of  the  state  legislatures,  justify  less  frequent  elections  than  the  pub- 
lic safety  might  otherwise  require;  the  members  of  the  congress  need  be 
less  numerous  than  if  they  possessed  the  whole  power  of  legislation,  and 
were  under  no  other  than  the  ordinary  restraints  of  other  legislative  bodies 

In  all  legislative  assemblies,  the  greater  the  number,  the  fewer  will  be 
the  men  who  will  in  fact  direct  their  proceedings.  In  the  first  place  the 
more  numerous  any  assembly  may  be,  of  whatever  characters  composed,  the 
greater  is  known  to  be  the  ascendency  of  passion  over  reason.  In  the  next 
place  the  larger  the  number,  the  greater  will  be  the  proportion  of  members 
of  limited  information,  and  of  weak  capacities.  Now  it  is  precisely  on 
characters  of  this  description  that  the  eloquence,  and  address  of  the  feu- 
are  known  to  act  with  all  their  force.  In  the  ancient  republics  where  the 
whole  body  of  the  people  assembled  in  person,  a  single  orator,  or  an  artfsil 
statesman,  was  generally  seen  to  rule  with  as  complete  sway,  as  if  a  sceptre 
had  been  placed  in  his  single  hands.  On  the  same  principle  the  more  multi- 
tudinous a  representative  assembly  may  be  rendered,  the  more  it  will  par^ 
take  of  the  infirmities  incident  to  collective  meetings  of  the  people.  Igno- 
rance will  be  the  dupe  of  cunning;  and  passion  the  slave  of  sophistry  and 
declamation.  The  people  can  never  err  more  than  in  supposing,  that  bv 
multiplying  their  representatives  beyond  a  certain  limit,  they  strengthen  the 
barrier  against  the  government  of  a  few.  Experience  will  forever  admonish 
them,  that,  on  the  contrary,  after  securing  a  sufficient  number  for  the  pur- 
poses of  safety,  of  local  information,  and  of  diffusive  sympathy  with  the 
whole  society,  they  will  counteract  their  own  views  by  every  addition  to 
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tlieir  representatives.  The  countenance  of  the  government  may  become 
more  democratic,-  but  the  soul  that  animates  it  will  be  more  oligarchic.  The 
machine  vill  be  enlarged,  but  the  fewer,  and  often  the  more  secret,  will  be 
the  springs  by  which  its  motions  are  directed." 

The  house  of  representatives,  as  the  more  popular  branch 
of  the  legislative  department,  is  invested  with  the  sole  power 
of  impeachment,  and  of  originating  money-bills — an  arrange- 
ment agreeable  to  the  rules  of  political  analogy,  and  to  the 
salutary  model  which  the  British  constitution  holds  out  in  this 
respect.  The  immediate  organ  of  the  popular  sovereignty,  is 
of  right,  and  should  be  in  fitness,  the  grand  inquest^  and  the 
steward  of  the  nation.  These  high  prerogatives  are, — indepen- 
dently of  other  considerations, — most  safely  and  appropriately 
lodged,  in  that  division  of  the  legislature,  of  which  the  mem- 
bers hold  their  office  by  the  shortest  term  of  appointment. 
"  The  power  over  the  purse,"  as  the  Federalist  justly  remarks, 
"may  in  fact  be  deemed  the  most  complete,  and  effectual 
''  weapon,  with  which  any  constitution  can  arm  the  represen- 
"  tatives  of  the  people,  for  obtaining  a  redress  of  every  griev- 
"ance,  and  for  carrying  into  effect  every  just  and  salutary 
"  measure."  This  privilege,  as  well  as  that  of  impeachment, 
is  of  such  magnitude  and  force,  that  the  equilibrium  between 
the  several  departments  of  government  could  scarcely  have 
been  preserved,  if  the  Convention  had  not  supplied  a  counter- 
poise, in  those  clauses  of  the  constitution  which  give  to  the 
senate  the  sole  power  of  trying  impeachments,  and  the  faculty 
of  proposing  amendments  to  revenue  billsj  and  which  require 
its  concurrence,  and  that  of  the  executive  under  certain  limit- 
ations, to  bills  of  every  description,  originating  in  the  house 
of  representatives. 

The  writers  of  the  Federalist  allege,  with  great  truth,  that 
the  authority  and  rights  of  the  people,  are  for  ever  secure  from 
hostile  attempts  on  the  part  of  the  house  of  representatives. 
If  the  constitutional  organization  of  this  body  did  not  disable 
it  from  attacking  with  success  any  portion  of  the  popular 
sovereignty,  the  circumstances  under  which  it  exists,  would 
produce  almost  a  moral  impossibility,  that  it  should  engage  in 
such  a  warfare. — The  chief  of  the  circumstances  to  which  we 
here  allude,  are  these, — that  the  members  of  this  house,  de- 
rive their  trust,  wholly  from  the  spontaneous  preference,  and 
the  free  suffrages  of  their  fellow  citizens; — that  the  frequency 
of  their  elections,  must  keep  them  in  habitual  recollection  of 
their  dependence  on  the  people; — and  that  they  can  make  no 
law,  which  will  not  have  its  full  operation  on  themselves,  and 
their  friends,  as  well  as  on  the  great  mass  of  the  society. 
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These  considerations  have  prompted  the  writers  of  the  Fe- 
deralist to  remark,  and  with  great  justice,  that  the  chords  by 
which  the  house  of  representatives  will  be  bound  to  fidelity, 
and  sympathy  with  the  great  mass  of  the  people,  will  be  those 
of  duty,  gratitude,  interest  and  ambition  itself — the  strongest 
which  government  can  admit,  or  human  prudence  devise — 
the  genuine  and  characteristic  means  by  which  a  republic  pro- 
vides for  the  liberty  and  happiness  of  its  members. 

We  shall  now  proceed  to  examine  the  constitution  of  the 
Senate,  according  to  the  federal  system.  Of  the  several  fea- 
tures which  distinguish  this  body  from  the  house  of  represen- 
tatives, the  mode  of  election  merits  attention  in  the  first  in- 
stance. The  senators  are  appointed  by  the  state  legislatures, 
in  order  to  facilitate  the  purposes,  contemplated  in  the  divi- 
sion of  the  legislative  department.  In  addition  to  the  objects 
of  which  we  have  already  spoken,  the  Convention  had  it  also  in 
view,  in  making  this  arrangement,  to  obtain  a  more  judicious 
and  deliberate  selection  of  members  through  the  agency  of  the 
state  assemblies.  But  the  chief  aim,  and  the  most  important 
effect  of  this  mode  of  appointment,  was  to  give  the  states,  in 
their  political  capacities,  a  place  in  the  organization  of  the 
national  government,  and  thus,  by  putting  at  their  mercy  one 
of  its  essential  branches,  to  arm  them  with  a  complete  safe- 
guard for  their  residuary  sovereignty.  Allied  to  this  object,  is 
the  provision  that  no  state  shall  be  intitled  to  more  than  two 
senators,  and  that  each  shall  have  in  every  respect,  an  equality 
of  senatorial  representation.  Had  not  the  parties  to  the  con- 
federacy, however  unequal  in  size,  been  allowed  an  equal 
share  in  one  branch  at  least  of  the  common  councils  of  the 
Union,  there  might  have  appeared  to  be  a  total  dereliction  of 
the  federal  principle  on  the  side  of  the  Convention.  Some 
such  expedient  was,  moreover,  necessary  as  a  compromise, 
between  the  opposite  pretensions  of  the  large  and  the  small 
states. 

The  senate,  as  we  have  just  mentioned,  cannot  consist  of 
more  than  two  members  for  each  state. — The  members  are 
chosen  for  a  period  of  six  years,  but  the  seats  of  a  third  part 
of  them  are  vacated  in  rotation,  and  replenished  every  two 
years.  The  sole  qualifications  prescribed  for  a  member  of 
the  senate  are, — that  he  should  be  at  least  thirty  years  of  age, 
and  an  inhabitant  of  the  state  by  which  he  is  chosen,  and 
have  been  nine  years  a  citizen  of  the  United  States.  The 
reasons  which  induced  the  Convention  to  be  satisfied  with 
these  qualifications,  must  have  been  the  same  as  those  which 
were  operative,  with  regard  to  the  house  of  representatives. 

Vol.  II.  G 
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The  causes  of  the  difference  to  be  remarked  in  the  qualifica- 
tions prescribed  for  the  two  bodies,  and  in  the  term  of  the 
appointment  of  the  members  of  each,  will  be  best  understood 
from  a  brief  examination  of  the  necessity  of  the  senatorial 
trust,  and  of  the  ends  proposed  in  its  institution. 

We  have  already  touched  upon  these  topics,  and  now  anti- 
cipate some  benefit  from  discussing  them  more  at  large.  It 
may  be  well  to  fix  the  attention  of  the  public  upon  the  true 
principles  of  their  government  in  this  respect;  to  remind  the 
members  of  the  senate  of  the  character  which  they  are  to  as- 
sume, and  of  the  objects  at  which  they  are  to  aim,  in  com- 
pliance with  the  true  spirit  of  the  constitution,  and  the  solid 
interests  of  the  country.  We  have  here,  a  certain  and  deter- 
minate measure,  by  which  to  compute  the  merits  of  any  set  of 
men,  who  may  occupy  this  august  station,  in  the  adminis- 
tration of  our  affairs.  If  it  be  placed  distinctly  before  the 
public  eye,  a  comparison  must  be  made  by  the  people,  which 
can  scarcely  prove  altogether  false,  or  inefficacious,  let  the 
force  of  party  prejudice,  or  the  rage  of  faction,  be  what  it  may. 
In  attempting  to  accomplish  this  object,  we  shall  avail  our- 
selves of  the  authority  and  language  of  the  Federalist,  and  of 
the  general  reflections,  with  which  the  writers  of  this  work 
fortify  and  enrich  their  statements.  We  shall,  before  we  in- 
dulge in  any  suggestions,  or  comments  of  our  own,  group 
their  ideas  in  the  order,  in  which  they  are  given  in  the  par- 
ticular essays  explanatory  of  the  motives,  and  views,  by  which 
the  Convention  was  actuated  in  the  organization  of  the  senate. 

*' The  propriety  of  the  distinctions,"  says  General  Hamilton,  "made  in 
the  respective  qualifications  of  senators  and  members  of  the  house  of  repre- 
sentatives, is  explained,  by  the  nature  of  the  senatorial  trust,  which  requir- 
ing greater  extent  of  information  and  stability  of  character,  requires  at  the 
same  time,  that  the  senator  should  have  reached  a  period  of  life  most  likely 
to  supply  these  advantages,  and  which,  participating  immediately  in  transac- 
tions with  foreign  nations,  ought  to  be  exercised  by  none  who  are  not  tho- 
roughly weaned  from  the  prepossessions  and  habits  incident  to  foreign  birth 
and  education. 

"  A  senate  as  a  second  branch  of  the  legislative  assembly,  distinct  from, 
and  dividing  the  power  with  the  first,  must  be  in  all  cases  a  salutary  check 
on  the  government.  It  doubles  the  security  of  tlie  people,  by  requiring  the 
concurrence  of  two  distinct  bodies  in  schemes  of  usurpation  or  perfidy, 
wherc  the  ambition  or  corruption  of  one  would  otherwise  be  sufficient." 

♦•  The  necessity  of  a  senate  is  not  less  indicated  by  the  propensity  of  all 
single  and  numerous  assemblies,  to  yield  to  the  impulses  of  sudden  and 
violent  passions  and  to  be  seduced  by  factious  Iciaders  into  intemperate  and 
pernicious  resolutions.  A  body  ivhich  is  to  correct  thh  infir-mity^  ought  itself 
to  be  free  from  it,  and  consequently  ought  to  be  less  numerous.  It  ought 
'  moreover  to  possess  greater  firmness,  and  consequently  ought  to  hold  its 
authority  by  a  tenure  of  considciable  (luration. 

*'  Another  defect  to  be  supplied  by  the  senate  lies  In  want  of  a  due  ac- 
quaintance with  the  obj«cts  and  principles  of  legislation. 

"  It  is  not  possible  that  an  assembly  of  men,  called  for  the  most  part  from 
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pursuits  of  a  private  nature,  continued  in  appointment  for  a  short  time,  and 
led  by  no  permanent  motive,  to  devote  the  intervals  of  public  occupation  to 
a  study  of  the  laws,  the  affairs  and  the  comprehensive  interests  of  their 
country,  should,  if  left  wholly  to  themselves,  escape  a  variety  of  important 
errors,  in  the  exercise  of  their  legislative  trust.  A  good  government  im- 
plies two  things;  first,  fidelity  to  the  object  of  go\ernment,  which  is  the 
happiness  of  the  people;  secondly,  a  knowledge  of  the  means  by  which  tliat 
object  can  be  best  attained.  The  federal  constitution,  by  the  establishment  of 
a  senate,  provides  for  the  last  in  a  mode  which  ii^creascs  the  security  of  the 
first. 

"  Another  desideratum,  illustrating  the  utility  of  the  senate  is  the  want 
of  a  due  sense  of  national  character.  Without  a  select  and  stable  meniber 
of  the  government  the  esteem  of  foreign  powers  will  not  only  be  forfeited 
by  an  unenlightened  and  variable  policy,  but  the  national  councils  will  not 
possess  that  sensibility  to  the  opinions  of  the  world,  which  is  perhaps  not  less 
necessary  in  order  to  merit,  than  it  is  to  obtain  its  respect  and  confidence. 

"  An  attention  to  the  judgment  of  other  nations,  is  important  to  every 
government,  for  two  reasons;  the  one  is,  that,  independently  of  the  merits 
of  any  particular  plan  or  measure,  it  is  desirable  on  various  accounts,  that 
it  should  appear  to  other  nations  as  the  offspring  of  a  wise  and  honourable 
policy;  the  second  is,  that  in  doubtful  cases,  particularly  where  the  national 
councils  may  be  warped  by  some  strong  passion,  or  momentary  interest,  the 
presumed  or  known  opinion  of  the  impartial  world  may  be  the  best  guide 
that  can  be  followed." 

"The  mutability  in  the  public  councils,  arising  from  a  rapid  succession  of 
new  members,  however  qualified  they  may  be,  points  out  in  the  strongest 
manner,  the  necessity  of  some  stable  institution  in  the  government.  From  a 
change  of  men,  must  proceed  a  change  of  opinion;  from  a  change  of  opinion, 
a  change  of  measures.  But  a  continual  change  even  of  good  measures  is  incon- 
sistent with  every  rule  of  prudence,  and  every  prospect  of  success.  To  trace  the 
mischievous  effects  of  a  mutable  policy  would  fill  a  volume.  I  will  hint  a  few- 
only,  each  of  which  will  be  perceived  to  be  a  souaxe  of  innumerable  others." 
"  In  the  first  place,  it  forfeits  the  respect  and  confidence  of  other  nations^ 
and  all  the  advantages  connected  with  national  character. 

"Every  nation,  consequently,  whose  affairs  betray  a  want  of  wisdom  and 
stability,  may  calculate  on  every  loss,  which  can  be  sustained  from  the  more 
systematic  policy  of  its  wiser  neighbours.  But  the  best  instruction  on  this 
subject  iSf  unhappily,  conveyed  to  America  by  the  exatnple  of  her  own  situation.^ 
She  finds  that  she  is  held  in  no  respect  by  her  friends;  that  she  is  the  derision  of 
her  etiemies;  and  that  she  is  a  prey  to  every  iiation  vjhich  has  an  interest  in  spt^ 
culating  on  her  fitcctuating  councils  and  embarrassed  affairs.' 

"  The  internal  effects  of  a  mutable  policy  are  still  more  calamitous.  It 
poisons  the  blessings  of  liberty  itself  It  willbe  of  little  avail  to  the  people, 
that  the  laws  are  made  by  men  of  their  own  choice,  if  the  laws  be  so  volu- 
minous that  they  cannot  be  read,  or  so  incoherent  that  they  cannot  be  under- 
stood: if  they  be  repealed  or  revised,  before  tliey  are  promulged,  or  under- 
go such  incessant  changes,  that  no  man  who  knows  whiit  the  law  is  to-day, 
can  guess  what  it  will  be  to-morrow.  Law  is  defined  to  be  a  rule  of  action; 
but  how  can  that  be  a  rule,  which  is  little  known  and  less  fixed? 

"  Another  effect  of  public  instability,  is  the  unreasonable  advantage  it 
gives  to  the  sagacious,  the  enterprising,  and  the  monied  few,  over  the  in- 
dustrious and  well  infoiTned  mass  of  the  people.  Every  «eiu  regulation  con- 
cerning coTnmerce  or  revenue^  or  in  any  manner  affecting  the  value  of  the  dif- 
ferent species  of  property,  presents  a  nevj  harvest  to  those  who  watch  the  change 
and  can  trace  its  consequences,-  a  harvest,  reared  not  by  theiiu-tkes,  but  by  the  toils 
and  cares  of  the  great  body  of  their  fellcno  citizens.  This  is  a  state  of  things,  in 
Hvhich  it  may  be  said  with  some  truth,  that  laws  were  made  for  the  few,  not  for 
the  many. 

"  Jn  anvther  point  of  view,  great  injury  results  froin  an  unstable  governm,ent7: 
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The  Hvant  of  conjidence  in  the  public  councils,  davips  every  useful  undertaking; 
the  success  and  profit  of  which  may  depend  on  a  continuance  tf  existing  arrange- 
ments. What  prudent  merchant  ivill  hazard  his  fortunes  in  any  neiv  branch  of 
commerce,  ivhen  he  knows  not  but  that  his  plans  may  bj  rendered  unluivfut  before 
they  can  be  executed?  What  farmer,  or  manufacturer,  will  lay  himself  out 
for  the  encouragement  g-iven  to  any  particular  cultivation  or  establishment, 
where  he  can  have  no  assurance,  that  his  preparatory  labours  and  advances, 
will  not  render  him  a  victim  to  an  inconstant  government?  In  a  word,  no 
great  improvement  or  laudable  enterprise  can  go  forward,  which  requires 
the  auspicc-s  of  a  steady  system  of  national  policy. 

"But  the  most  deplorable  effect  of  all,  is  that  diminution  of  attachment 
and  reverence,  which  steals  into  the  hearts  of  the  people,  towards  a  political 
system  which  betrays  so  many  marks  of  infirmity,  and  disappoints  so  many 
of  their  flattering  hopes.  No  government  any  more  tlian  an  individual,  will 
long  be  res])ccted,  without  being  truly  respectable;  nor  be  truly  respectable, 
without  possessing  a  certain  portion  of  order  and  stability." 

"  Thus  far  I  have  considered  the  circumstances  which  point  out  the  ne- 
cessity of  a  well  constructed  senate,  only  as  they  relate  to  the  representa- 
tives of  the  people.  To  a  people  as  little  blinded  by  prejudice,  or  corrupted 
by  flattery,  as  those  whom  I  address,  I  shall  not  scruple  to  add,  that  such 
an  institution  may  be  sometimes  necessary,  as  a  defence  to  the  people 
against  their  own  temporary  errors  and  delusions.  As  the  cool  and  deliberate 
sense  of  the  community  ought,  in  all  governments,  and  actually  will,  in  all 
free  governments,  ultimately  prevail  over  the  views  of  its  rulers;  so  there 
are  particular  moments  in  public  afl'airs,  when  the  people,  stimulated  by 
some  irregular  passion,  or  some  illicit  advantage,  or  misled  by  the  artful 
misrepresentations  of  interested  men,  may  call  for  measures  which  they 
themselves  will  afterwards  be  the  most  ready  to  lament  and  condemn.  In 
these  critical  moments,  how  salutary  will  be  the  interference  of  some  tem- 
perate and  respectable  body  of  citizens,  in  order  to  check  the  misguided 
career,  and  to  suspend  the  blow  meditated  by  the  people  against  themselves, 
until  reason,  justice,  and  truth,  can  regain  their  authority  over  the  public 
mind?  What  bitter  anguish  would  not  the  peoi)le  of  Athens  have  often 
avoided,  if  their  government  had  contained  so  provident  a  safeguard 
ag;iinst  the  tyranny  of  their  own  passions?  Popular  liberty  might  then  have 
escaped  the  indelible  reproach  of  decreeing  to  the  same  citizens,  the  hemlock 
on  one  day  and  statues  on  the  next." 

Such  is  the  outline  traced  by  the  Federalist,  of  the  ends  at 
which  the  framers  of  the  constitution  aimed,  in  establishing 
the  senate  of  the  United  States. — In  making  choice  of  the 
members  of  this  body,  the  state  legislatures  must  feel  that  they 
have  a  solemn  and  serious  task  to  perform,  when  they  advert 
to  the  nature  and  extent  of  the  senatorial  trust,  and  recollect 
the  motives  for  which  they  were  invested  with  the  power  of 
appointment.  It  was  presumed  that  the  votes  of  a  deliberative 
asseinbly,  charged  with  the  election  of  functionaries  destined 
to  be  the  representatives  in  some  sort  of  their  own  sovereignty 
and  majesty,  and  to  perform  duties  of  so  exalted  and  severe 
a  nature,  would  be  given  of  course,  to  those  men  only,  who 
were  most  distinguished  by  their  abilities  and  virtue,  and 
who  in  all  respects  best  deserved  the  public  confidence.  It 
was  expected  that  the  appointments  of  the  state  legislatures 
would,  in  all  instances,  be  the  result  of  deliberative  wisdom, 
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of  acute  discernment,  of  sound  discretion,  of  diligent  inquiry, 
and  extensive  information  concerning  characters; — that,  in 
no  case,  would  they  be  influenced  by  party  zeal,  personal  in- 
trigue, or  the  spirit  of  capricious  favoritism,  of  which  the 
mischievous  effects  are  so  often  felt,  in  the  case  of  elections  by 
the  people,  in  their  collective  capacity. 

The  members  of  the  senate,  pursuant  to  the  aim,  and  in 
subservience  to  the  interests  of  the  constitution,  have  to  re- 
alize no  ordinary  or  vulgar  standard  of  wisdom  and  virtue, 
and  to  move  in  a  sphere  of  duty,  for  which  the  utmost  force 
of  character,  and  the  highest  qualities  of  intellect,  are  alone 
well  fitted.  This  body  is  the  state  medicament  for  the  fatal 
distempers,  which  the  spirit  of  democracy  tends  to  engender, 
and  from  which  the  most  fatal  consequences  must  ensue  with- 
out some  such  antidote.  It  is,  5\s  it  were,  the  incorporate  reason 
of  the  people,  to  combat  and  subdue  the  rage  of  their  passions, 
and  to  discern  and  protect  their  true  interests;  a  sort  of  con- 
stitutional reserve  to  restore  the  public  fortunes,  when  the  il- 
lusions of  prejudice,  the  mistakes  of  ignorance,  or  the  intem- 
perance of  faction,  actuating  trither  the  mass  of  the  nation  or 
the  other  branches  of  the  government,  threaten  to  involve  the 
state  in  disorder  and  ruin.  The  senate  holds  the  balance  of  the 
federal  system,  and  is  a  kind  of  hostage  or  pledge  for  the  preser- 
vation of  the  national  honour,  and  the  maintenance  of  the  na- 
tional dignity.  We  cannot  but  regard  it,  under  all  points  of 
view,  as  the  most  responsible,  and  in  many  respects,  as  the 
most  important  of  the  departments  of  government.  The  se- 
nate, to  use  the  language  of  judge  Wilson,  ''must  consider 
"  itself,  and  should  be  considered  by  the  people  as  the  balance 
"  wheel  in  the  great  machine  of  administration;  calculated  to 
*■'  preserve  the  several  parts  in  their  just  correspondence,  to 
"  prevent  all  warpings  and  collision,  to  retard  its  movements 
"•''  when  too  rapid,  and  to  accelerate  them  when  too  slow." 

Those  who  are  deputed  to  this  high  trust,  should  be  men 
capable  of  thmking  calmly,  of  judging  soundly,  of  feeling 
strongly,  of  acting  courageously.  They  should  be  profoundly 
acquainted  with  the  national  interests  andrelations  both  domes- 
tic and  foreign;  they  should  be  superior  to  all  selfish  motives 
to  all  little  passions,  to  all  undue  partialities;  and  no  less  jea- 
lous of  the  reputation,  than  studious  of  the  prosperity  of  the 
country.  They  should  constantly  keep  in  mind  the  nature  and 
objects  of  their  important  ministry,  the  recollection  of  which 
would  alone  seem  sufficient, to  buoy  them  up  to  a  correspondent 
elevation  of  character  and  view,  and  to  inspire  them  with  a  de- 
gree of  self-respect,  which  would  be  for  themselves  and  their 
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country,  a  solid  reliance  as  to  the  general  tenor  of  their  official 
conduct.  They  betray  their  trust  and  endanger  the  best  interests 
of  the  nation,  if  they  suffer  themselves  at  any  time  to  be  swayed 
by  sinister  motives,  or  an  improper  bias;  to  be  hurried  into  pre- 
cipitate or  intemperate  resolutions; — if  they  stoop  to  flatter  or 
gratify  popular  passions  or  prejudices,  at  the  expense  of  sound 
policy,  of  impartial  justice  or  of  national  honour.  But  if  they 
act  habitually  under  the  influence  of  party  feelings,  or  the 
spirit  of  faction,  they  defeat  totally  the  great  ends  of  the  in- 
stitution,— they  disorganize  the  whole  frame  and  destroy  the 
whole  design  of  the  government,  by  virtually  consolidating 
the  two  members  of  the  legislative  department,  and  giving 
an  entire  preponderance  to  that  branch  of  the  system,  which 
they  were  intended  to  weaken,  and  control. 

The  senate  should  know  that  a  sympathy  with  the  house 
of  representatives  in  party  views  and  prejudices,  and  a  dispo- 
sition on  their  side,  to  cooperate  with  that  body  in  measures 
dictated  by  any  other  motive  than  the  public  welfare,  would 
be  not  only  subversive  of  the  ends  of  the  constitution,  but 
destructive  of  their  own  separate  authority  and  personal  in- 
terests. In  such  a  state  of  things,  they  are  substantially  merged 
or  lost  in  the  other  house.  They  become  the  mere  instrument 
of  its  will,  to  be  efficaciously  employed  for  purposes,  diametri- 
cally opposite  to  those,  for  which  they  legally  exist.  They  are 
no  longer  a  check  either  upon  the  president  or  the  popular 
branch  of  the  representation;  but  an  engine  for  drawing  the 
executive  authority  into  the  vortex  of  the  legislative,  and  for 
converting  the  more  speedily  our  balanced  republic  into  a 
simple  democracy;  and  in  such  a  way  as  to  establish  among  us 
what — according  to  Bolingbroke,  "  the  greatest  masters  of  ty- 
"  ranny  have  judged  more  favourable  to  their  schemes  of  op- 
'■''  pression,  than  all  the  authority  that  absolute  monarchy  can 
"  give;" — we  mean  the  form,  without  the  spirit  of  a  free  gov- 
ernment. 

To  all  salutary  purposes  the  senate  would  then  be  a  mere 
effigy,  but  in  no  one  of  the  aspects  under  which  this  body  is 
presented  by  the  constitution,  would  it  be  more  completely  or 
perniciously  metamorphosed,  than  as  a  court  of  impeachments. 
The  trial  of  impeachments  was  refused  to  the  house  of  repre- 
sentatives, in  order  that  it  might  not  be  at  once  the  judge  and 
the  accuser,  and  that  what  was  meant  to  serve  as  a  bridle  in 
its  hands  upon  the  executive  servants  of  government,  might 
not  be  wantonly  abused  and  rendered  subservient,  either  to  a 
spirit  of  usurpation,  or  to  attempts  at  oppression  in  any  shape. 
This  power  was  given  to  the  senate,  in  consideration  of  the 
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character  which  it  was  destined  to  assume;  "  as  a  body  suffi- 
"  ciently  dignified  and  sufficiently  independent,  to  restrain  and 
"  overawe  the  other  house  in  the  practice  of  impeachments, 
"  and  likely  to  feel  confidence  enough  in  its  own  situation  to 
"preserve' uninfluenced,  the  necessary  impartiality  between 
"  an  individual  accused,  and  the  representatives  of  the  people, 
"  his  accusers."  Admit  now  that  the  senate  and  the  house  of 
representatives  are  virtually  but  one  democratic  assembly, 
animated  by  the  same  party  spirit,  and  acting  in  concert  for 
the  attainment  of  the  same  party  ends,  and  it  follows,  that  not 
only  all  the  advantages,  which  the  Convention  expected  to 
secure,  by  selecting  the  senate  as  the  tribunal  for  impeachment, 
would  be  lost,  but  that  all  the  evils  which  they  meant  to  avoid, 
would  be  realized  with  tenfold  aggravation.  The  separation 
of  the  two  powers  of  instituting  and  trying  impeachments 
would,  by  dividing  responsibility,  weaken  the  sense  of  shame 
or  of  fear  by  which  the  house  of  representatives  might  be  in- 
fluenced in  the  exercise  of  its  functions,  if  it  were  made  the  de- 
pository of  both  powers.  The  general  division  of  the  legisla- 
ture into  two  branches  would  in  fact,  on  the  supposition  upon 
which  we  are  now  reasoning,  tend  to  imbolden  the  licentious- 
ness of  the  house  of  representatives  and  afford  them  a  con- 
venient mask  under  which  they  might  commit  with  more  har- 
dihood and  a  better  chance  of  impunity,  the  excesses  to  whicl* 
a  popular  body  of  this  description  is  so  unhappily  prone. 

In  the  case  which  we  here  suppose,  the  true  agency  of  the 
senate  in  the  administration  of  our  affairs,  could  not  long  be 
mistaken  either  by  the  people  at  home  or  by  foreign  nations. 
This  body  would  lose  not  only  all  its  constitutional  weight  in 
the  scale  of  the  government,  but  all  that  persuasive  influence, 
and  authoritative  consideration,  which  the  nature  of  its  con- 
stitutional character  and  functions  tends  to  create.  "  The  de- 
"  gree  of  estimation,"  says  Mr.  Burke,  "in  which  a  profes- 
"  sion  is  generally  held,  becomes  the  standard  of  the  estima- 
"  tion  in  which  the  members  hold  themselves."  It  is  thus  with 
the  respective  branches  of  a  government.  The  American  senate 
conscious  of  being  reduced,  from  the  causes  we  have  mention- 
ed, to  impotence  and  disgrace,  would  soon  cease  to  respect 
itself,  and  sink  into  a  condition  of  still  more  reprobate  and 
mischievous  degeneracy. 

This  body  is  invested  with  a  share  in  two  of  the  most  im- 
portant of  the  executive  functions,  by  those  clauses  of  the  con- 
stitution which  require  its  concurrence  in  all  appointments  to 
office,  made  by  the  president,  and  which  render  the  advice  and 
consent  of  the  two  thirds  of  the  members  present,  essential  to 
the  validity  of  all  public  treaties.    These  provisions  place  the 
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senate  in  a  most  important  and  imposing  relation  towards  the 
people  at  home,  and  foreign  countries.  By  the  first,  it  is  ren- 
dered a  material  part  of  our  reliance  with  regard  to  a  con- 
cern, which  of  all  others  next  to  the  institution  of  a  good  frame 
of  government,  most  immediately  affects  the  happiness  of  the 
people,  and  the  prosperity  of  the  public  weal.  Unless  the 
public  offices  be  well  filled,  the  whole  benefit  of  the  consti- 
tution may  be  lost  to  the  country.  It  is  not,  perhaps,  too  much 
to  assert  with  the  Federalist,  that  one  of  the  best  tests,  and 
most  estimable  features  of  a  good  government  is,  its  tendency 
to  produce  a  good  administration. 

The  senate  also  by  that  provision  which  exacts  their  concur- 
rence in  the  case  of  treaties,  become  with  the  president  of  the 
United  States,  the  immediate  representatives  of  the  national 
character,  as  far  as  it  is  concerned  in  our  foreign  relations, 
and  the  trustees  therefore  of  a  portion  of  our  dearest  interests. 
To  this  quarter  must  the  confidence  of  foreign  nations  be  direct- 
ed, who  can  know  no  other  source  of  reliance,  than  the  con- 
stitutional procurators  in  this  respect. 

"  The  security,"  says  the  Federalist,  "  essentially  intended 
"  by  the  constitution  against  corruption,  treachery,  precipi- 
"  tation,  or  incapacity  in  the  formation  of  treaties,  against  ig- 
"  norance,  inexperience,  the  spirit  of  favouritism  or  undue 
•"'  bias  arising  from  any  source  whatever  in  the  appointment  of 
"  the  public  servants, — is  the  joint  agency  of  the  chief  magis- 
"  trate  of  the  Union  and  of  two  thirds  of  the  members  of  a 
"  body  selected  by  the  collective  wisdom  of  the  legislatures  of 
"  the  several  states." 

Should  then  the  senate  have  lost, — with  the  knowledge  of 
the  American  people  and  of  foreign  nations,  their  station  in 
the  political  orrery,  if  we  may  so  denomniate  our  federal 
system,  and  by  a  species  of  gravitation  almost  as  fixed  in  its 
laws,  and  as  certain  in  its  effects  as  the  physical  principle  of  the 
same  name,  be  merged,  as  it  were,  in  the  house  of  representa- 
tives, drawing  after  it  at  the  same  time  the  executive  authority, 
and  breaking  up  the  whole  harmony  of  the  political  machine, 
we  can  be  at  no  loss  to  perceive  how  deplorable  must  be  the- 
result.  The  people  of  the  United  States, — to  sav  no  more  of 
a  multitude  of  other  mischievous  effects, — would  feel  them- 
selves deprived  of  the  principal  guarantee,  which  they  had  so 
judiciously  devised,  for  the  wise  administration  of  their  do^ 
mestic,  and  the  proper  regulation,  of  their  foreign  concerns. 
We  should  forfeit  the  confidence,  and  be  thus  in  some  man- 
ner proscriJ)ed  from  the  community  of  nations. — There  are 
two  cases  in  which  a  peopU;  may  justly,  and  will  naturally  deny 
faith  to  the  assurances  or  stipulations  of  another;  one  is,  when 
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the  latter,  as  In  the  flagrant  instance  of  France,  has  lostalltitle 
to  confidence,  by  a  long  course  of  perfidy  and  fraud;  the  other 
when  she  is  destitute  of  any  real,  fixed,  consistent,  respon- 
sible, constitutional  guardian  of  the  national  honour,  in  the 
shape  of  a  senate,  having  the  requisites  we  have  enumerated, 
or  of  an  executive,  so  organized  as  to  possess  a  due  sense  of 
national  character,  and  to  be,  in  fact  as  well  as  in  name,  inde- 
pendent of  the  fluctuating,  capricious  and  ill-judged  counsels 
either  of  the  multitude  at  large,  or  of  a  short-lived  popular  as- 
sembly. On  the  whole,  under  whatever  point  of  view  we  con- 
template the  coalition  of  the  senate  with  the  house  of  repre- 
sentatives in  the  aims  and  feelings  of  party,  we  cannot  imagine 
a  more  abominable  and  mischievous  perversion  of  that  sacred 
institute;  nor  can  we  conceive  a  state  of  things  more  eagerly 
to  be  desired  by  those,  who  wish  to  see  the  constitution  speedily 
brought  into  that  state  of  disorder  and  disrepute,  which  would 
prove  the  immediate  forerunner  of  its  destruction. 

"  Against  the  force  of  the  representatives  of  the  people," 
says  the  Federalist,  "  nothing  will  be  able  to  maintain  even 
'•'•  the  constitutional  authority  of  the  senate,  but  such  a  display 
*'  of  enlightened  policy,  and  attachment  to  the  public  good,  as 
"  will  divide  with  that  branch  of  the  legislature,  the  affections 
"  and  support  of  the  entire  body  of  the  people  themselves." 
Whoever  reflects  upon  the  degree  and  nature  of  the  influence 
enjoyed  by  the  most  popular  branch  in  every  government  par- 
taking of  the  republican  genius,  must  be  satisfied  of  the  truth 
of  this  observation.  It  should  be  well  weighed,  and  often  re- 
membered by  the  senate,  who  require  indeed,  for  the  preser- 
vation of  their  independence  and  dignity,  not  only  all  the 
strength  resulting  from  their  constitutional  powers,  but  a 
very  large  share  of  that  public  favour  and  respect  which  the 
faithful  exercise  of  those  powers,  is  so  well  calculated  to  pro- 
duce.  Mr.  Bi^rke  remarks  of  the  British  house  of  lords,  that  it 
is  by  itself  the  feeblest  part  of  the  British  constitution,^  and 
the  Federalist  correctly  observes,  that  no  sooner  did  this  house 
lose  the  support  of  the  monarch,  than  it  was  actually  crushed 
by^the  weight  of  the  popular  branch.  If  an  hereditary  assembly 
of  opulent  nobles  be  incapable  of  sustaining  itself  when  singly 
;  opposed  to  a  representative  body,  such  as  the  English  house  of 
I  commons,  we  may  well  tremble  for  the  senate  of  the  United 
I  States,  unless  we  see  tlie  people  impressed  with  a  lively  sense 
i  of  its  utility,  and  a  profound  respect  for  its  character.  Nothing 
ican  secure  to  it  the  necessary  aid  of  popular  veneration,  but  a 

*  Observations  on  tUe  conduct  of  the  mlnorUy,  vol.  vii. 
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constant  display  of  enlightened  policy,  of  attachment  to  the 
public  good,  and  of  conscious  dignity, — nothing,  but  a  steady 
pursuit  of  the  ends  for  which  it  was  instituted.  These  consi- 
derations must  render  perfectly  evident  the  proposition  which 
we  have  advanced  in  a  preceding  page; — that  it  cannot  long 
cooperate  with  the  house  of  representatives  in  the  aims,  or 
sympathize  with  the  latter  in  the  spirit,  of  party,  without  the 
loss  of  its  independence  and  the  total  prostration  of  its  dignity. 
By  flattering  the  passions  of  the  multitude,  and  seconding  the 
irregular  designs  of  the  other  branch  of  the  legislature,  the 
senate  may  acquire  a  momentary  and  shadowy  popularity;  but 
the  only  means  of  conciliating  the  permanent  regard,  and  of 
extorting,  as  it  were,  the  respect,  confidence  and  protection  of 
the  bulk  of  the  nation,  and  particularly  of  the  more  reflecting 
and  well-meaning  class,  would  be  those  which  we  have  men- 
tioned above. 

It  has  been  occasionally  made  a  matter  of  debate  among  us, 
whether  the  members  of  the  senate  were  bound  to  obey,  the 
instructions  of  the  legislatures,  by  whom  they  are  chosen,  as  to 
their  votes  on  questions  of  national  policy.  When  we  ad\  ert  to 
the  purposes  for  which  this  branch  of  the  legislature  was  parti- 
cularly formed,  and  to  the  spirit  of  the  constitution  throughout, 
we  cannot  well  comprehend  how  such  a  controversy  could  ever 
have  been  raised.  The  federal  government  in  the  aggregate, 
and  in  all  its  parts^  was  intended, — as  is  so  emphatically  de- 
clared in  the  preamble  to  the  constitution, — to  promote  the 
common  xvelfore^  and  not  in  any  instance,  to  consult  or  gratify 
the  separate  views  or  interests  of  an  individual  state.  It  would 
have  been  altogether  nugatory  to  select  and  determine  this  as 
its  sole  end,  if  any  other  could  be  lawful  for  so  material  a 
branch  of  it  as  the  senate,  whose  agency  is  indispensably  re- 
quisite in  all  its  important  operations.  If  the  opinions  of  the 
state  legislatures  were  obligatory  upon  the  memlDers  of  the  se- 
nate, in  any  one  point  within  the  regular  cognisance  of  that 
body,  this  would  ha  equally  the  case  as  to  all  questions  of  fe- 
deral legislation.  The  former  would  thus  substantially  possess, 
and  be  fully  intitled  to  exercise,  not  merely  the  power  of  ap- 
pointing the  senators,  but  that  of  legislating  for  the  Union. 
We  scarcely  need  remark,  how  opposite  would  be  such  a  state 
of  things  to  that  at  which  the  framers  of  the  constitution  aimed, 
and  how  completely  subversive,  of  all  the  ends  of  an  orderly 
and  effective  government. 

There  is  nothing  in  the  equality  of  representation  which  the 
states  enjoy  in  the  senate,  that  could  of  itself  give  a  coercive 
authority  to  their  instructions.    The  objects  proposed  in  this 
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arrangement  may  be  as  successfully  attained  without  allowing 
them  a  right  of  dictation,  as  any  other  which  the  senate  is  meant 
to  promote.  We  can  discover  no  stronger  reason  why  the  mem- 
bers of  this  body  should  be  subject  to  the  control  of  the  state 
legislatures,  than  that  those  of  the  other  house  should  be  placed 
in  the  same  relation,  with  regard  to  their  particular  constitu- 
ents. But  no  reflecting  man  will  contend,  that  a  member  of  the 
house  of  representatives,  is  bound  to  obey  the  instructions  or 
mandates  of  his  district.  This  would  be  contrary  to  every  prin- 
ciple of  reason  and  policy.  It  would,  to  use  a  phrase  of  Mr. 
Burke,  when  discussing  the  same  point  with  respect  to  the 
house  of  commons, — "degrade  the  national  representation 
"  into  a  confused  and  scuffling  bustle  of  local  agency."^  The 
Federalist  remarks  with  great  truth,  "that  the  true  distinction 
"  between  the  political  constitutions  of  the  ancients,  and  the 
"American  government  lies  in  the  total  exclusion  of  the  people  in 
'•^  their  collective  capacity  from  any  share  in  the  business  of  legis- 
"lation,  and  not  in  the  total  exclusion  of  the  representatives  of 
'•^the  people  from  the  administration  of  the  former;  the  prin- 
"  ciple  of  representation  not  being  unknown  to,  or  wholly 
"  overlooked  by  the  ancients."  If,  however,  the  members  of 
our  congress,  were  under  the  obligation  of  voting,  according 
to  the  directions  of  their  constituents  when  it  might  please  the 
latter  to  interfere,  this  distinction,  which  gives  so  decided  a 
superiority  to  our  constitution  over  that  of  the  republics  of  an- 
tiquity, could  not  be  said  to  obtain.  The  people  would  no 
longer  be  virtually  excluded  in  their  collective  capacity,  from 
a  share  in  the  concern  of  legislation. 

The  congress  of  the  United  States  has  no  affinity  whatev'er 
to  a  meeting  of  ambassadors,  such  as  was  the  congress  of 
Rastadt;  or  of  deputies  like  the  diet  of  Ratisbon,  commis- 
sioned to  negotiate  and  wrangle  about  separate  interests,  and 
bound  to  obey  implicitly  the  directions  of  those,  from  whom 
they  derived  their  character.  But  it  is  for  all  purposes  of  legis- 
lation, a  body,  according  to  the  intent  and  letter  of  the  con- 
stitution, precisely  of  the  same  nature,  in  both  its  branches, 
as  the  British  parliament,  which  Mr.  Burke  so  accurately  de- 
scribes as  a  "  deliberative  assembly  of  one  nation  with  one  in- 
"  terest,  that  of  the  whole;  where  not  local  purposes,  nor  local 
"prejudices  ought  to  guide,  but  the  general  good,  resulting 
"  from  the  general  reason  of  the  whole."  The  aggregate  wel- 
fare of  the  United  States  is  the  constitutional,  and  only  proper 

*  Speech  at  Bristol  previous  to  the  election. 
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object,  of  the  deliberations  and  votes,  both  of  the  senate  and  the 
house  of  representatives.  It  is  not  permitted  to  any  branch  of 
the  government  to  consult  or  to  notice,  the  particular  views  of 
any  portion  of  the  confederacy,  but  in  as  much  as  they  are  con- 
nected with  the  prosperity  of  the  entire  union.  The  members 
of  both  houses  are  to  be  the  unbiassed  guardians  of  the  com- 
mon welfare,  not  the  agents  and  advocates  of  partial  interests. 
If  this  be  their  true  character,  (and  our  constitution,  most 
certainly,  neither  implies,  nor  will  admit  a  different  one,)  it 
must  be  evident  that  they  can  be  no  more  bound  by  the  in- 
structions of  their  respective  states  or  districts,  than  by  those 
of  anv  other  portion  of  the  Union.  If  legislation  under  the  fe- 
deral government,  were  a  matter  of  mere  popular  will,  then 
indeed  there  would  be  some  plausibility  in  the  adverse  doc- 
trine. But  in  our  case  as  well  as  in  every  other,  government  and 
legislation  are,  to  employ  the  language  of  Mr.  Burke,  "mat- 
*'  ters  of  reason  and  judgment  and  not  of  inclination."  And  we 
may  proceed  to  ask  with  the  same  profound  writer,  "what 
"  sort  of  reason  is  that  in  which  the  determination  precedes 
"  the  discussion;  in  which  one  set  of  men  deliberate  and 
"  another  decide,  and  where  those  who  form  the  conclusion 
"  are  at  the  distance  perhaps  of  many  hundred  miles  from 
"those  who  hear  the  arguments:"* 

Although  the  executive  branch  of  the  federal  system  is  to 
be  considered,  as  secondary  in  point  of  importance  to  the 
legislative,  the  organization  of  the  former  must  have  cost  the 
Convention  much  the  largest  share  of  trouble  and  solicitude. 
It  is  that  about  which  there  prevailed,  and  always  will  prevail, 
a  greater  multiplicity,  as  well  as  diversity,  of  opinions  and 
theories,  and  which  it  was  therefore  most  difficult  to  arrange 
to  the  satisfaction, — we  will  not  say  of  all  parties  (for  that 
would  have  been  impossible), — but  of  any  considerable  portion 
of  the  community.  Accordingly  no  feature  of  the  system  was 
canvassed  with  equal  zeal  or  asperity;  none,  to  employ  the 
words  of  the  Federalist,  "  inveighed  against  with  less  candor 
'^  or  criticised  with  less  judgment." 

The  framers  of  the  constitution  had,  however,  full  reason 
to  be  satisfied  with  the  manner,  in  which  they  accomplished  the 
nice  and  arduous  task,  of  creating  an  Executive  of  sufficient 
energy  and  dignity,  without  hazarding  the  security  of  popular 
rights,  or  outraging  the  prejudices  of  a  people  jealous  in  the 
extreme  of  authority  in  the  hands  of  an  individual,  and  pas- 

*  Speech  at  the  conclusion  of  the  poll  at  Bristo'. 
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sionately  fond  of  the  characteristic  simplicity  of  republican 
manners.  The  indispensable  necessity  of  an  executive  distinct 
from  the  legislative  power,  as  an  ingredient  in  the  composition 
of  a  stable  and  orderly  government,  was  felt  and  acknowledged 
by  all  who  were  even  slightly  conversant  with  the  science  of 
politics,  or  the  history  of  mankind.  Few  moreover  could  have 
doubted  that  laiiti/  was  a  feature  no  less  essential,  in  the  consti- 
tution of  a  suitable  executive,  for  the  purpose  not  only  of  giving 
it  the  requisite  efficienc)-,  but  of  providing  a  restraint  on  its 
power  by  increasing  its  responsibility.* 

Another  point  in  reference  to  this  subject,  about  which  the 
Convention  could  have  had  no  hesitation,  nor  men  of  reflection 
any  disagreement,  was  the  necessity  of  imparting  energy  to 
the  executive. 

"  Energy,"  says  the  Federalist,  "  is  a  leading"  character  in  the  definition  of 
a  good  government.  It  is  essential  to  the  protection  of  the  community  against 
foreign  attacks.  It  is  not  less  essential  to  the  steady  administration  of  the. 
laws,  to  the  protection  of  property  against  those  irregular  and  high  handed 

combinations  which  sometimes  interrupt  the  ordinary  course  of  justice, to 

the  security  of  liberty  against  the  enterprises  and  assaults  of  ambition  of 
faction,  and  of  anarchy. 

"  Every  man,  the  least  conversant  in  Roman  story,  knows  how  often  that 
republic  was  obliged  to  take  refuge  in  the  absolute'  power  of  a  single  man, 
under  the  formidable  title  of  dictator,  as  well  against  the  intrigues  of  ambi! 
tious  individuals,  who  aspired  to  tyranny,  and  the  seditions  of  whole  classes 
of  the  community,  whose  conduct  threatened  the  existence  of  all  govern- 
ment, as  against  the  invasions  of  external  enemies,  who  menaced  the  con- 
quest and  destruction  of  Rome. 

"  There  can  be  no  need,  however,  to  multiply  arguments  or  examples  oit 
tliis  head.  A  feeble  executive,  implies  a  feeble  execution  of  the  government.  A 
feeble  executioUy  is  but  another  phra&e  for  a  bad  execution:  and  a  govermyient  ill 
exeaitedj  nxhatever  it  may  be  in  theory^  -must  be  in  practice,  a  bad  govermnentP 

These  and  other  elementary  principles  in  relation  to  the 
proper  organization  of  the  executive  in  a  free  government,  have 
been  so  often  discussed,  and  are  so  universally  admitted,  that 
they  require  no  further  notice  here.  We  shall  therefore  pro- 
ceed w^ithout  delay,  to  examine  how  far  the  arrangements  of 
the  Convention  are  consonant  to  the  sound  theory  of  the  case. 
This  inquiry  includes  the  following  topics,  which  we  shall  re- 
view in  regular  order,  and  with  the  requisite  brevitv. 1.  The 

mode  of  electing  the  President  of  the  United  States,  as  our 

executive  is  styled — 2.  The  term  of  his  appointment 3.  The 

powers  and  privileges  with  which  he  is  invested 4.  The  re- 
straints to  which  he  is  subjected. 

We  have  already  stated  that  the  framers  of  the  constitution 
considered  it  as  essential  to  a  republican  government,  that  all 

*  See  Federalist,  No.  70.  and  De  Lolme,  B.  2.  c.  ii. 
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political  power  should  emanate  either  immediately  or  remotely 
from  the  people.  An  elective  executive  followed  of  course 
from  this  principle.  The  frequency  of  elections  they  also  re- 
garded, as  of  vital  importance,  particularly  in  the  case  in  which 
a  large  share  of  power  is  delegated  to  an  individual.  The  Ame- 
rican executive  was,  conformably  to  this  doctrine,  to  be  elected 
but  for  a  limited  time,  and  that  time  to  be  circumscribed  within 
the  narrowest  bounds  compatible  with  the  ends  proposed  in 
the  creation  of  this  department.  The  mode  of  appointing  the 
American  president,  and  his  duration  inofBce,  presented  them- 
selves therefore  in  the  first  place,  for  the  determination  of  the 
Convention. 

The  most  common  and  weighty  objection  urged  against  an 
elective  magistracy,  is  drawn  from  the  dangerous  commotions 
and  intrigues,  to  which  the  periodical  choice  may  give  rise,  and 
which  it  has  in  fact  produced  in  the  great  majority  of  instances, 
in  which  this  arrangement  has  obtained.  The  Convention  were 
fully  impressed  with  the  truth  and  cogency  of  this  objection. 
They  deemed  it  indispensable,  however,  that  the  sense  of  the 
people  should  operate  in  the  choice  of  the  person,  to  whom  the 
highest  national  trust  was  to  be  confided.  At  the  same  time, 
it  appeared  to  them  material,  that  the  immediate  election  should 
be  made  "  by  men  most  capable  of  analyzing  the  qualities 
"adapted  to  the  station,  and  acting  under  circumstances  fa- 
"  vourable  to  honest  and  calm  deliberation." 

The  plan  which  they  devised,  is  admirably  well  adapted  to 
answer  these  several  ends.  The  constitution  denies  to  the  peo- 
ple at  large  the  immediate  election  of  the  president,  but  pro- 
vides "  that  each  state  shall  choose  a  number  of  persons  as 
*'  electors,  equal  to  the  number  of  senators  and  representatives 
*'  of  such  state  in  the  national  government,  and  that  these 
*'  electors  shall  assemble  to  vote  by  ballot  within  the  state,  on 
*'  a  day  to  be  determined  by  congress,  which  shall  be  the  same 
''  throughout  all  the  states."  The  votes  thus  given  are  to  be 
transmitted  under  seal  to  the  seat  of  the  national  government, 
and  to  be  directed  to  the  president  of  the  senate.  It  is  also 
enacted  by  the  constitution,  that  no  senator,  representative  or 
other  person,  holding  a  place  of  trust  or  profit  under  the 
United  States,  can  be  of  the  number  of  the  electors. 

This  scheme  of  election  is  obviously  of  the  happiest  concep- 
tion, and  of  the  most  beneficial  tendency.  The  comments  of 
the  Federalist  on  this  subject,  will  serve  to  convey  our  own 
opinions.  We  quote  their  ideas  the  more  readily,  because  we 
know  of  nothing  in  the  experience  of  this  country,  which  can 
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serve  to  invalidate  them.  If  the  choice  of  a  president  has,  in 
two  instances,  been  unfortunate,  the  evil  is  not  to  be  traced  to 
the  process  of  election,  nor  would  it,  we  think,  have  been  avert- 
ed by  any  other  which  could  have  been  devised. 

"  It  was,"  says  general  Hamilton,  *'  peculiarly  desirable  to  afford  as  little 
opportunity  as  possible  to  tumult  and  disorder  in  the  ciioice  of  the  executive. 
Tliis  evil  was  not  least  to  be  dreaded  in  the  election  of  a  magistrate  wlio 
was  to  have  so  important  an  agency  in  the  administration  of  the  government. 
But  the  precautions  which  have  been  so  happily  conceded  in  the  system  un- 
der consideration,  promise  an  effectual  security  against  this  mischief.  The 
choice  of  SEVERAL,  to  form  an  intermediate  body  of  electors,  will  be  much 
less  apt  to  convulse  the  community  with  any  extraordinary  or  violent  move- 
ments, than  the  choice  of  oxe,  who  was  himself  to  be  the  final  object  of  the 
public  wishes.  As  the  electors,  chosen  in  each  state,  are  to  assemble^  and 
vote  in  the  state  in  which  they  are  chosen,  this  detached  and  divided  situa- 
tion will  expose  tliem  much  less  to  heats  and  ferments,  that  might  be  com- 
municated from  them  to  the  people,  than  if  they  were  all  to  be  convened  at 
one  time,  in  one  place. 

"  Nothing  was  more  to  be  desired,  than  that  every  practicable  obstacle 
should  be  opposed  to  cabal,  intrigue  and  corruption.  These  most  deadly  ad- 
versaries of  republican  government  might  naturally  have  been  expected  to 
make  their  approaches  from  more  than  one  quarter,  but  chiefly  from  the  de- 
sire in  foreign  powers  to  gain  an  improper  ascendant  in  our  councils.  How 
could  they  better  gratify  this,  than  by  raising  a  creature  of  their  own  to  the 
chief  magistracy  of  the  Union.  But  the  Convention  have  guarded  against  all 
danger  of  this  sort  with  the  most  provident  and  judicious  attention.  They 
have  not  made  the  appointment  of  the  president  to  depend  on  preexisting 
bodies  of  men,  who  might  be  tampered  with  beforehand  to  prostitute  their 
votes;  but  they  have  referred  in  the  first  instance  to  an  immediate  act  of  the 
people  of  America,  to  be  exerted  in  the  choice  of  persons  for  the  temporary 
and  sole  purpose  of  making  the  appointment.  And  they  have  excluded  from 
eligibility  to  this  trust,  all  those  who  from  situation  might  be  suspected  of 
too  great  devotion  to  the  president  in  office.  Thus,  without  corrupting  the 
body  of  the  people,  the  immediate  agents  in  the  election  will  at  least  enter 
upon  the  task,  free  from  any  sinister  bias.  Their  transient  existence,  and 
their  detached  situation,  already  noticed,  afford  a  satisfactory  prospect  of 
their  continuing  so,  to  the  conclusion  of  it.  The  business  of  corruption,  when 
it  is  to  embrace  so  considerable  a  number  of  men,  requires  time,  as  well  as 
means.  Nor  would  it  be  foundeasy  suddenly  to  embark  them,  dispersed,  as 
they  would  be,  over  thirteen  states,  in  any  combinations  founded  upon  mo- 
tives, which,  though  they  could  not  properly  be  denominated  corrupt,  might 
yet  be  of  a  nature  to  mislead  them  from  their  duty. 

*'  Another,  and  no  less  important  desideratum  was,  that  the  executive 
should  be  independent  for  his  continuance  in  office,  on  all,  but  the  people 
themselves.  He  might  otherwise  be  tempted  to  sacrifice  his  duty  to  his  com- 
plaisance for  those  whose  favour  was  necessary  to  the  duration  of  his  official 
consequence.  This  advantage  Mill  also  be  secured,  by  making  his  reelection 
to  depend  on  a  special  body  of  representatives,  deputed  by  the  society  for 
the  single  purpose  of  making  the  important  choice.'* 

To  settle  the  term  for  which  the  president  v\'as  to  be  elected, 
must  have  been  a  matter  of  some  perplexity  for  the  Conven- 
tion. Sound  policy  dictated,  that  the  period  should  not  be  so 
long,  as  to  weaken  in  the  breast  of  a  functionary  invested  v/ith 
such  formidable  powers,  that  llvelv  sense  of  responsibility  to 
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the  people,  which  is  one  of  the  most  operative  of  all  restraints 
upon  irregular  ambition,  as  well  as  one  of  the  strongest  excite- 
ments to  virtuous  conduct,  and  which,  therefore,  it  should  be 
the  aim  of  every  wise  constitution  to  vivify  and  sustain. — Pru- 
dence exacted  also,  that  the  people  should  be  enabled  to  inter- 
fere legally  and  to  exercise  their  right  of  suffrage  in  relation  to 
the  executive  office,  before  any  incumbent  who  might  be  so  dis- 
posed, could  have  the  time  both  to  organize  and  execute  plans 
hostile  to  the  public  liberties. — But  while  the  national  interests 
enjoined  precautions  of  this  description,  they  likewise  demand- 
ed, that  whatever  might  be  the  degree  of  security  provided  by 
the  mode  of  election  to  the  presidency,  against  popular  dis- 
turbances or  corrupt  intrigues, — the  people  should  not  be  too 
frequently  called  upon  to  adjudge  to  one  of  many  powerful 
candidates,  an  office,  to  which  they  themselves  would  attach 
the  highest  importance,  and  which  for  this  and  so  many  other 
reasons,  would  be  sought  with  more  than  ordinary  avidity. 

As  to  the  order,  tranquillity  and  advantage  with  which 
this  decision  would  be  made,  however  frequent  might  be  its 
recurrence,  strong  reliance  could  indeed  be  placed  upon  the 
moderation,  virtue  and  intelligence  of  the  American  na- 
tion;— upon  the  discretion,  impartiality,  and  discernment 
which  might  be  expected  from  the  operation  of  self  love 
alone,  on  a  body  of  freemen,  making  from  among  them- 
selves, an  appointment,  in  which  their  own  personal  interests 
would  be  deeply  implicated.  The  lessons  of  experience  how- 
ever, and  the  analogy  of  our  nature,  suggested  to  the  Conven- 
tion, that  the  reason  of  the  public  should  not  be  put  to  the  test 
oftener  than  necessity  commanded,  on  an  occasion  such  as  that 
of  the  election  of  a  chief  magistrate,  wherein  their  feelings 
might  be  strongly  excited.  The  same  valid  objection  which 
obtains  against  a  frequent  reference  of  constitutional  questions 
to  the  decision  of  the  whole  society, — we  mean  the  danger  of 
disturbing  the  public  tranquillity,  by  interesting  too  powerfully 
the  public  passions, — applies  with  equal  force  to  the  case  under 
consideration. 

The  expediency  of  giving  a  certain  extension  to  the  presi- 
dential term  of  service,  was  confirmed  by  other  and  very  im- 
perious motives.  It  is  well  remarked  by  the  Federalist,  that 
duration  in  office  is  essential  to  the  energy  of  the  execu- 
tive department.  Feebleness  and  irresolution  would  be  the 
characteristics  of  the  station,  unless  the  chief  magistrate  pos- 
sessed personal  firmness  in  the  exercise  of  his  constitutional 
powers.  But  this  could  scarcely  be  expected,  if  he  held  hi? 
office  by  a  momentary  and  precarious  title. 
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"  A  man,"  says  the  Federalist  with  great  truth,  "  acting  in 
"  the  capacity  of  a  chief  magistrate,  under  a  consciousness  that 
**  in  a  very  short  time  he  must  lay  down  his  office,  will  be 
"  apt  to  feel  himself  too  little  interested  in  it,  to  hazard  any 
*'  material  censure  or  perplexity  from  the  independent  exertion 
*'  of  his  powers,  or  from  encountering  the  ill  humors,  how- 
"  ever  transient,  which  may  happen  to  prevail  either  in  a  con- 
"  siderable  part  of  the  society  itself,  or  even  in  a  predominant 
"  faction  in  the  legislative  body." 

The  intimate  connexion  between  the  continuance  of  the  exe- 
cutive magistrate  in  office,  and  the  stability  of  the  system  of  ad- 
ministration was  also  to  be  taken  into  view,  in  settling  the  term 
of  his  appointment.  This  connexion  must  be  too  obvious  to  all 
our  readers  to  render  necessary,  any  thing  more  on  our  part, 
than  the  mere  indication  of  it.  We  have  already  spoken  some- 
what at  large  of  the  disastrous  consequences  of  a  variable,  or 
fluctuating  policy  in  the  management  of  the  national  concerns. 

After  giving  every  degree  of  attention  to  the  topics  we  have 
stated  above,  the  Convention  fixed  upon  the  term  of  four  years 
for  the  executive  office;  connecting  with  it,  however,  the  im- 
portant circumstance  of  indefinite  reeligibility.  They  could 
not  be  absolutely  certain  that  this  or  any  other  limited  mea- 
sure of  duration,  would  completely  answer  the  ends  proposed, 
but  they  considered  it  as  the  proper  mean  between  incon- 
venient extremes;  as  sufficient  to  uphold  the  personal  firmness 
of  the  magistrate,  and  yet  not  so  great,  as  to  justify  any  reason- 
able alarm  for  the  public  liberties.  The  privilege  of  indefinite 
reeligibility  comes  powerfully  in  aid  of  the  term  selected  by  the 
Convention,  so  far  as  the  steadiness  of  the  public  councils  is 
involved  in  this  point.  It  was  confidently  to  be  presumed,  that 
an  enlightened  people  would  not  fail  to  secure  the  inestimable 
advantage  of  permanence  in  a  salutary  plan  of  administration, 
by  renewing  the  investiture  of  a  president  to  whose  talents  and 
virtiles  it  might  be  due,  and  who,  during  his  probation,  had 
given  unequivocal  proofs  of  wisdom,  integrity,  constancy  and 
vigilance,  the  necessary  qualifications  for  his  office.  We  sin- 
cerely rejoice  that,  with  the  exception  of  the  case  of  the  senate, 
of  which  we  have  spoken  in  our  survey  of  the  organization  of 
that  body,  nothing  like  a  constitutional,  or  necessary  rotation 
prevails  in  any  office,  or  department  of  our  government.  The 
principle  of  exclusion,  whether  perpetual  or  temporary,  applied 
to  those  who  have  filled  a  public  station,  is  of  a  most  perni- 
cious tendency,  while  on  the  other  hand,  that  of  unlimited  re- 
eligibility under  a  representative  system  like  the  American, 
operates  as  a  corrective  to  some  of  the  most  serious  evils  inCi- 
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dent  to  frequent  elections.  A  variety  of  causes  always  in  ac- 
tion, insure  to  the  country  the  constant  agency  of  this  corrective. 
The  framers  of  the  constitution  have  also  provided, — with 
a  view  to  maintain  the  personal  independence  of  the  president, 
which  they  so  justly  deemed  essential  to  the  vigor  of  the  exe- 
cutive department, — that  the  compensation  which  might  at 
stated  times  be  fixed  for  his  support,  should  neither  be  in- 
creased nor  diminished  during  the  period  of  his  appointment, 
and  that  he  should  not  receive  within  that  period,  any  other 
emolument  from  the  United  States  or  any  of  them. — The  uti- 
lity of  this  restriction  needs  no  comment.  Neither  is  it  neces- 
sary for  us,  after  what  has  been  said  in  the  preceding  pages,  to 
point  out  the  objects  or  to  illustrate  the  wisdoAi,  of  those 
clauses  of  the  constitution,  which  enact  that  no  person,  except 
a  natural  born  citizen,  or  a  citizen  of  the  United  States  at  the 
time  of  the  adoption  of  the  federal  system,  nor  any  who  has 
not  attained  the  age  of  thirty-five  years,  and  been  fourteen 
years  a  resident  of  the  United  States,  shall  be  eligible  to  the 
office  of  president. 

It  must  be  almost  superfluous  to  remark  that  the  executive 
would  have  been  wanting  in  energy  if  competent  powers  had 
not  been  allotted  to  his  department.  Of  those  vested  in  the  pre- 
sident of  the  United  States,  to  whom  the  Convention  have  dis- 
tributed a  share  sufficiently  ample  for  the  interests  of  the  pub- 
lic, that  of  the  qualified  negative  upon  the  acts  or  resolutions 
of  the  two  houses  of  the  legislature,  deserves  to  be  noticed  in 
the  first  instance.  The  propriety  of  a  negative  of  some  kind  is 
almost  self-evident.  It  is,  for  the  executive,  a  necessary  means 
of  self-defence,  without  which,  he  would  be  completely  at  the 
mercy  of  the  legislative  department. — But  an  absolute  veto 
would  be  incompatible  with  the  genius  of  a  republican  govern- 
ment, which  can  admit  of  nothing  in  legislation,  paramount  to 
the  decisions  of  the  great  majority  of  the  national  representa- 
tives. A  power  of  this  description  might,  from  its  very  mag- 
nitude, prove  altogether  nugatory.  The  effect  would  be  so  in- 
vidious as  to  deter  the  possessor  from  employing  it  but  in  cases 
of  extreme  necessity. — In  England,  the  prerogative  of  this 
nature  vested  in  the  crown,  has  on  this  account,  been  suffered 
to  fall  into  disuse.    The  convention  in  allowing  a  negative  to 
the  president,  subjected  it  therefore  to  certain  qualifications 
highly  to  be  commended  for  their  wisdom  and  efficacy.— In 
signifying  his  disapprobation  of  a  bill  which  has  passed  the 
house  of  representatives  and  the  senate,  he  is  required  to  state 
his  objections  at  large,  to  the  branch  of  the  legislature  in  which 
it  originated,  and  his  opposition  is  of  avail,  only  in  the  case 
Tvhen  upon  a  reconsideration  of  the  bill  by  both  houses  of  con- 
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gress,  two  thirds  of  the  members  of  each,  do  not  concur  in  giv- 
ing it  the  authority  of  a  law. 

This  modification  of  the  negative,  is  no  less  favourable  to 
energy  in  the  executive,  than  congenial  with  the  spirit  of  our 
institutions.  Under  such  circumstances,  it  will  be  readily  em- 
ployed and  rendered,  therefore,  more  effectual  than  if  it  were 
absolute.  We  have  seen  it  exerted  in  several  instances  with 
success  and  without  odium.  No  president  will  indeed,  venture 
to  have  recourse  to  this  expedient,  but  after  very  mature  de- 
liberation and  on  full  persuasion  of  the  unsoundness  of  the  act 
from  which  he  may  dissent.  But  with  these  prerequisites,  no 
man  even  of  ordinary  firmness  oqcupying  this  station,  can 
hesitate  to  perform  his  duty,  as  the  experiment  can  scarcely, 
in  any  imaginable  case,  be  attended  with  danger  to  himself, 
or  serious  detriment  to  the  public. 

The  utility  of  the  qualified  negative  to  all  parties,  is  ex- 
plained in  a  very  full  and  satisfactory  manner  by  the  Federalist. 
It  may  not  be  amiss  to  quote  some  few  of  the  suggestions  of 
General  Hamilton,  on  this  point.  "  The  power  in  question," 
says  he,  ''  will  serve  as  a  shield  to  the  executive,  as  it  will  not 
'*  in  all  likelihood  often  happen,  that  improper  views  will  gov- 
"  ern  so  large  a  proportion  as  two  thirds  of  both  branches  of  the 
"  legislature  at  the  same  time,  and  this  too,  in  defiance  of  the 
"  counterpoising  weight  of  the  executive.  It  will,  moreover, 
"  furnish  an  additional  security  against  the  enaction  of  impro- 
"  per  laws.  It  establishes  a  salutary  check  upon  the  legislative 
"  body  calculated  to  guard  the  community  against  the  effects 
'*  of  faction,  precipitancy,  or  any  impulse  unfriendly  to  the 
"  public  good,  which  may  happen  to  influence  a  majority  of 
« that  body." 

According  to  the  constitution,  the  president  is  commander 
in  chief  of  the  army  and  navy  of  the  United  States,  and  of 
the  militia  of  the  several  states  when  called  into  the  actual 
service  of  the  Unions  he  has  power  to  grant  reprieves  and 
pardons,  for  offences  against  the  United  States,  except  in 
cases  of  impeachment, — to  make  treaties  and  to  appoint  all 
public  functionaries  under  restrictions  of  which  we  shall  pre- 
sently speak, — to  receive  ambassadors  and  other  public  minis- 
ters;— to  commission  all  the  officers  of  the  United  States; — 
to  recommend  to  the  consideration  of  congress  such  mea- 
sures as  he  shall  judge  necessary  or  expedient; — to  convene 
both  houses  or  either  of  them  on  extraordinary  occasions  and 
to  provide  that  the  laws  be  faithfully  executed.  There  is 
unquestionably  in  this  mass  of  prerogative  and  privilege, 
wherewith  to  form  an  executive  of  all  the  strength  and  dig- 
nity compatible  with  the  genius  of  a  republican  government, 
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and  necessary  for  the  promotion  of  the  public  welfare.  Not 
only  does  our  chief  magistrate  possess,  by  virtue  of  his  consti- 
tutional attributes,  a  degree  of  vigor  sufficient  for  all  the  objects 
of  the  executive  office,  but  he  may  derive  from  those  attri- 
butes, a  correspondent  share  of  influence  and  consideration. 
Ke  has  ample  scope  for  exertion.  He  has  strong  personal  in- 
terests and  the  most  generous  motives  to  excite  him  to  action. 
I'he  origin  and  the  term  of  his  power  are  in  themselves  cal- 
culated to  awaken  the  proper  dispositions  towards  the  per- 
formance of  his  duty.  He  may  render  his  trust  the  instrument 
not  only  of  much  personal  glory,  but  of  the  highest  national 
prosperity. 

The  American  executive,  as  we  have  remarked  in  another 
place,  has  the  power  of  concluding  treaties,  "  provided,  how- 
''  ever  two  thirds  of  the  senators  present  in  the  senate  concur." 
This  restriction  upon  a  prerogative,  which  in  most  govern- 
ments, is  allotted  exclusively  to  the  executive  authority,  may 
be  productive  of  some  slight  inconvenience,  but  it  is  still 
foimded  on  very  sufficient  motives,  and  subservient  to  very 
useful  ends.  The  necessity  of  obtaining  the  ratification  of  the 
senate  for  treaties,  may  sometimes  occasion  mischievous 
delays,  and  perhaps,  lessen  the  readiness  of  foreign  powers, 
by  whom  the  nature  of  the  case  may  not  be  fully  understood, 
to  engage  in  formal  and  complicated  negotiations  with  our 
ministers  abroad.  These  disadvantages  are,  however,  merely 
possible  or  of  extremely  doubtful  occurrence,  and  greatly  over- 
balanced by  the  certain  benefits  of  the  provision  in  question, 
which  the  Federalist  very  justly  pronounces  to  be,  "  one  of  the 
'^  best  digested  and  most  unexceptionable  parts  of  the  plan  of 
"  the  Convention." 

The  framers  of  the  constitution  however  desirous  of 
strengthening  the  executive,  or  averse  from  the  supposition 
of  universal  venality  in  human  nature,  deemed  it  nevertheless, 
neither  safe  nor  proper  to  intrust  to  an  elective  magistrate  of 
four  years'  duration,  the  sole  power  of  making  treaties.  They 
dreaded  the  influence  of  foreign  partialities  upon  the  mind  of 
a  president;  they  were  not  even  inclined  to  discard  as  impro- 
bable the  conjecture  that  he  might  be  corrupted  by  foreign 
powders,  to  whose  intrigues  we  are,  from  the  nature  of  our  in- 
stitutions, particularly  obnoxious.  "  The  institution  of  dele- 
"  gated  power,"  says  the  Federalist,  "  implies  that  there  is  a 
''  portion  of  virtue  and  honour  among  mankind,  which  may  be 
'' a  reasonable  ground  of  confidence,  and  experience  justifies 
'*  the  theory.  But  the  history  of  human  conduct  does  not 
'-^  warrant  that  exalted  opinion  of  human  virtue  which  would 
""make  it  wise  in  a  nation,  to  commit  interests  of  so  delicate 
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"  and  momentous  a  kind,  as  those  which  concern  her  inter- 
"  course  with  the  rest  of  the  world,  to  the  sole  disposal  of  a 
"  magistrate  created  and  circumstanced  as  would  be  a  presi- 
^'  dent  of  the  United  States." 

Conformably  to  this  sound  doctrine  the  senate  was  admitted 
to  a  participation  in  the  power  of  making  treaties.  The  framers 
of  the  constitution  regarded  the  joint  agency  of  the  president 
and  the  senate  in  the  exercise  of  this  power,  as  a  full  security 
against  corruption.  This  cooperation  also  appeared  to  them  in 
the  light  of  a  pledge,  for  the  intervention  of  a  larger  share  of 
wisdom  and  ability  in  the  formation  of  the  national  compacts; 
calculating  as  they  did,  that  both  the  higher  branch  of  the  legis- 
lature, and  the  executive  office,  would  be  constantly  filled  b)^ 
men  of  enlarged  and  steady  views,  of  acute  discernment  and 
extensive  information.  The  house  of  representatives  was  ex- 
cluded from  a  share  in  the  treaty  making  power,  for  reasons 
which  it  must  be  almost  needless  to  suggest.  "  The  fluctuating, 
"and,  taking  its  future  increase  into  the  account,  the  multitudi- 
"  nous  composition  of  that  body,"  says  the  Federalist,  "  for- 
"bid  us  to  expect  in  it,  those  qualities  which  are  essential  to 
"  the  proper  execution  of  such  an  office. 

"  Accurate  and  comprehensive  knowlege  of  foreign  politics; 
*'a  steady  and  systematic  adherence  to  the  same  views;  a  nice 
"and  uniform  sensibility  to  national  character;  decision,  se- 
"crecy,  and  despatch;  are  incompatible  with  the  genius  of  a 
"  body  so  variable  and  so  numerous." 

The  constitution  impowers  the  president  to  nominate  and 
by  and  with  the  advice  and  consent  of  the  senate^  to  appoint^ 
ambassadors,  public  ministers,  &c.  The  concurrence  of  the 
senate  in  this  important  operation  of  government,  must  be 
considered  as  materially  conducive  to  the  public  welfare.  For 
obvious  reasons  it  was  both  necessary  and  proper,  that  the 
right  of  nominating  individuals  to  office  should  be  vested  in 
a  single  person,  and  that  that  person  should  be  the  president. 
The  sound  constitution  of  the  execiitive  in  a  republican  system, 
does  not,  however,  require,  that  he  should  be  the  sole  foun- 
tain of  honour  as  in  the  case  of  a  monarch.  On  the  contrary, 
so  large  a  share  of  patronage  as  this  arrangement  implies, 
would  be  inconsistent  with  the  security  and  scope  of  republican 
institutions.  No  proposition,  moreover,  can  be  clearer  than  this; 
that  the  plan  of  subjecting  the  executive  to  some  external  con- 
trol, in  the  selection  of  public  functionaries,  is  the  most  eligi- 
ble, with  a  view  to  the  obtaining  a  judicious  choice,  and  of  great 
advantage  to  the  national  interest,  wherever  it  can  be  adopted 
without  trenching  too  far  upon  those  resources  of  personal  in^ 
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fluence,  which  all  executive  magistracy  should  enjoy  in  order 
to  be  properly  efficient. 

Considerations  such  as  the  foregoing,  induced  the  framers 
of  the  constitution,  to  make  the  approbation  of  the  senate,  ne- 
cessary to  the  validity  of  all  appointments  to  office.  The  fol- 
lowing is  the  mode  in  which  the  writers  of  the  Federalist  rea- 
son on  this  subject.  We  leave  our  readers  to  determine  whe- 
ther the  sanguine  expectations  in  which  they  indulge  have 
been  fully  verified. 

"The  necessity  of  the  cooperation  of  the  senate  in  appointments,"  says 
General  Hamilton,  "would  have  a  powerful,  thoug-h  in  general,  a  silent 
operation.  It  would  be  an  excellent  check  upon  a  spirit  of  favouritism  in  the 
president,  and  would  tend  ,^reatly  to  prevent  the  appointment  of  unfit  cha- 
racters. It  will  readily  be  comprehended  that  a  man  who  had  himself  tlie 
sole  disposition  of  offices,  would  be  governed  much  more  by  his  private  in- 
clinations and  interests,  than  when  he  was  bound  to  submit  the  propriety  of 
liis  choice,  to  the  discussion  and  determination  of  a  different  and  indepen- 
dent body,  and  that  body  an  entire  branch  of  the  legislature.  Tlie  probability 
of  rejection  would  be  a  strong-  motive  to  care  in  proposing.  The  danger  to 
his  own  reputation,  and  in  the  case  of  an  elective  magistrate,  to  his  political 
existence,  from  betraying  a  spirit  of  favouritism,  or  an  unbecoming  pursuit 
of  popularity,  to  the  observation  of  a  body  whose  opinion  would  have  great 
weight  in  forming  that  of  the  public,  could  not  fail  to  opei-ate  as  a  barrier. 

*•  He  would  be  both  ashamed  and  afraid  to  bring  forward,  for  the  most  dis- 
tinguished or  lucrative  stations,  candidates  who  had  no  other  merit  than  that 
of  coming  from  the  same  state  to  which  he  particularly  belonged,  or  of  be- 
ing, in  some  way  or  other,  personally  allied  to  him,  or  of  possessing  the  ne- 
cessary insignificance  and  pliancytorendcrthem  the  obsequious  instruments 
of  his  pleasure." 

The  president  of  the  United  States,  although  invested  with 
all  the  powers  requisite  for  the  discharge  of  the  functions 
strictly  appropriate  to  the  executive  magistracy,  has  neither 
privileges  nor  resources  of  any  description,  to  render  him  ca- 
pable of  becoming  formidable  to  the  public  liberties.  Besides 
being  subject  to  the  restraints  we  have  just  noticed,  he  labours 
under  positive  disabilities,  in  all  the  cases,  in  which  the  execu- 
tive authority  is  seriously  to  be  apprehended.  He  can  neither' 
make  war  nor  conclude  peace,  nor  raise  or  regulate  fleets  or 
armies,  nor  dispose  of  any  part  of  the  public  revenue,  without 
obtaining  either  the  concurrence,  or  the  previous  authorization 
of  the  legislative  department.  He  is  liable  at  all  times  to  im- 
peachment, trial,  dismission  from  office,  incapacity  to  serve 
under  the  United  States  and  to  the  forfeiture  of  life  and  estate 
by  subsequent  prosecution  in  the  common  course  of  law,  on 
conviction  before  the  senate  of  treason,  of  bribery,  or  other 
high  crimes  or  misdemeanors.  He  is  personally  and  exclu- 
sively responsible  for  all  the  measures  of  his  department,  the 
Convention  having  very  wisely  omitted  to  establish  any  thing 
like  a  council,  whose  concurrence  should  be  necessarv  to  the 
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operations  of  the  ostensible  executive.  He  is  neither  fettered 
nor  sheltered  by  constitutional  advisers.  He  stands  alone  in 
his  accountability,  and  is  therefore  liable  to  be  more  narrowly 
watched  in  all  his  movements,  to  be  more  readily  detected, 
and  more  easily  baffled,  should  his  plans  or  measures  be  of  a 
dangerous  tendency.  When  added  to  all  this,  the  compara- 
tively short  term  of  his  appointment,  and  the  mode  of  his  elec- 
tion by  persons  immediately  chosen  by  the  people  for  the  pur- 
pose, are  taken  into  consideration,  it  would  not  appear  to  be 
within  the  compass  of  human  address,  for  a  magistrate  so  cir- 
cumstanced, to  succeed  in  the  establishment  of  a  tyranny; 
particularly,  as  it  would  be  necessary  before  the  object  could 
be  achieved,  either  to  deceive  or  to  corrupt  not  only  the  two 
houses  of  congress,  but  the  state  legislatures  and  the  nation  at 
large. 

Impotent  as  may  be  the  president  of  the  United  States  for 
the  purposes  of  personal  aggrandizement  at  the  expense  of 
the  public  rights, — he  is  nevertheless  an  officer  of  mighty  in- 
fluence in  the  state,  and  capable  at  all  times  either  of  injuring 
or  benefiting  the  public  weal  in  a  very  material  degree.  "  A 
"  political  executive  magistracy,"  says  Mr.  Burke,  "  though 
"  merely  such,  is  a  great  trust.  It  is  a  trust,  indeed,  that  has 
"  much  depending  upon  its  faithful  and  diligent  performance, 
"both  in  the  person  presiding  in  it,  and  in  all  its  subordinates." 
With  this  intrinsic  importance  there  is  connected  in  our  case 
a  great  external  weight  derived  from  accidental  circum- 
stances, and  from  certain  habits  into  which  the  people  have 
fallen.  The  executive  is  now  the  source  to  which  a  large  pro- 
portion of  the  country  looks  up,  not  only  for  information  but 
for  opinions,  on  matters  of  the  highest  national  concern.  The 
tenure  of  his  office, — that  of  popularity^  or  of  the  favour 
of  the  majority, — the  nature  of  his  functions,  and  the  dignity 
of  his  station,  enable  him  to  fashion  almost  at  will,  the  public 
sentiment.  They  place  him,  indeed,  in  such  a  relation  with  re- 
gard both  to  the  people,  and  to  the  legislative  department,  that, 
if  he  be  supported  by  a  strong  party  in  the  latter  and  be  him- 
self gifted  with  a  supremacy  of  intellect,  he  may  become  nearly 
absolute  within  the  limits  of  the  powers  granted  to  the  federal 
government,  and  for  purposes  other  than  those  of  tyranny  or 
lawless  personal  ambition. 

It  may  be  easily  inferred  from  these  remarks,  and  from  the 
scope  and  character  of  the  executive  authority  such  as  we  have 
described  it,  that,  as  regards  the  dearest  interests  of  the  coun- 
try, the  president  of  the  United  State  should  be  a  person  of  no 
ordinary  capacity  or  vulgar  virtue.  To  fill  his  station  in  the 
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manner  required  by  the  public  interests  and  his  own  personal 
glor)^,  he  should  resemble  in  point  of  firmness,  integrity  and 
patriotism,  the  august  individual  who  first  occupied  this  post; — 
by  whose  approbation  the  constitution  was  in  the  first  instance 
so  brilliantly  auspicated,  and  by  whose  services  it  was  after- 
wards and  as  we  trust,  inviolably  hallowed.  A  president  of  the 
United  States  should  possess  a  mind  of  the  most  enlarged  and 
vigorous  cast,  enlightened  and  disciplined  by  experience  in 
the  management  of  public  affairs,  enriched  and  liberalized  by 
long  study  and  a  profound  knowledge  of  the  history  of  mankind, 
and  of  the  principles  of  moral  and  political  science.  He  should 
be  intimately  acquainted  with  both  our  domestic  interests  and 
external  relations,  familiarly  conversant  with  all  the  branches 
of  public  economy,  and  capable  of  directing  the  operations, 
and  pursuing  the  details  of  every  department  of  the  executive 
administration.  We  scarcely  need  add  of  a  magistrate  to  whom 
so  manv  important  interests  are  confided — who  is  solely  and 
perilously  responsible  for  the  exact  performance  of  so  many 
heavy  duties — that  he  should  be  indefatigably  industrious,  uni- 
formly circumspect,  jealous  of  every  appearance  of  encroach- 
ment on  his  authority,  tenacious  of  the  power  and  influence 
of  the  general  government,  and  warmly  attached  to  the  con- 
stitution. 

It  must  also  be  obvious  that  his  personal  aims  and  demeanor 
should  invariably  correspond  in  dignity,  to  the  elevation  of 
his  official  rank;  that  he  should  be  inaccessible  to  all  party 
feelings,  above  all  narrow  prejudice,  incapable  of  cherishing 
undue  foreign  partialities,  or  of  acting  under  the  guidance  of 
vulgar  passions.  There  should  be  nothing  of  low  cunning  in 
his  nature;  nothing  of  petty  or  oblique  artifice  in  any  one  of 
the  proceedings  either  of  his  public  or  private  life.  Watchful- 
ness, and  prudence  are  indispensable  for  his  office;  and  if 
some  share  of  subtlety  or  refinement  may  be  admitted,  it 
should  be  of  a  noble  and  generous  kind — magna  et  laudabilis 
astutia^ — not  allied  in  the  remotest  degree  to  the  craft  of  a 
huckster,  or  the  knavish  ingenuity  of  a  mountebank.  Fortem^ 
justwn^  aeverum,  gravem,  magnanimum^  largum^  liber alem^ 
h£e  sunt  regise  laudes,  says  Cicero. — These  which  the  orator 
denominates  royal  virtues,  should  shine  with  superior  lustre 
in  the  character  of  the  chief  magistrate  of  a  system  of  gov- 
ernment, the  prosperity  of  which  is  more  intimately  con- 
nected than  that  of  any  other  form,  with  the  personal  qua- 
lities of  those,  to  whose  management  it  is  intrusted.  To 
suppose  a  president  of  the  United  States  either  the  leader 
or   the   vplimtary    tool   of    a  domestic  faction,    either    the 
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pensionary  or  the  blind  instrument  of  a  foreign  power,  is  to 
imagine  a  case  of  supreme  ignominy  and  of  superlative  folly. 
The  hypothesis  would  imply  the  lowest  degeneracy  into  which 
human  nature  can  fall;  the  vilest,  most  pernicious  aud  crimi- 
nal prostitution  to  which  public  authority  can  be  exposed. 

Of  the  constitution  of  the  judicial  department  in  the  fede- 
ral system,  we  shall  say  but  a  very  few  words,  it  being  our 
intention  to  allot  a  separate  dissertation  to  this  fruitful  and 
important  topic,  in  some  future  number  of  our  work. — The 
Convention  have  displayed  no  less  wisdom  and  skill,  in  the 
structure  of  the  judiciary,  than  in  that  of  the  other  branches 
of  the  government,  of  which  we  have  endeavoured  to  give  a 
general  but  distinct  outline  in  the  preceding  pages.  The  firm, 
incorrupt,  and  impartial  administration  of  the  laws  of  the  Uni- 
ted States,  is  secured  by  the  best  expedients  which  human  in- 
genuity can  devise  for  the  purpose;  by  the  same  regulations 
which  imprint  so  exalted  a  character  of  dignity  and  utility  on 
the  British  courts  of  justice.  The  federal  judges  hold  their  sta- 
tions by  the  tenure  of  good  behaviour,  and  are  liable  to  be  re- 
moved, only  through  the  process  of  impeachment  before  the 
senate,  and  on  conviction  by  that  body  of  high  crimes  and  mis- 
demeanors. They  enjoy  a  compensation  to  be  determined  by 
congress  at  stated  times,  but  which  cannot  be  diminished 
during  their  continuance  in  office.  As  a  tribunal  of  appellate 
jurisdiction,  the  supreme  court  of  the  United  States  pos- 
sesses the  highest  degree  of  excellence,  and  is  a  far  more 
suitable  organ  of  the  judicial  power  in  the  last  resort,  than  the 
British  house  of  lords,  or  than  any  legislative  assembly  can 
possibly  be  rendered.  The  most  remarkable  feature  by  which 
the  constitution  of  the  American  is  distinguished  from  that  of 
the  British  judiciary,  is  the  right  with  w  hich  the  former  are 
invested,  of  declaring  null  and  void  all  legislative  acts  contrary 
to  the  manifest  tenor  of  the  constitution  of  the  United  States. 
The  necessity  and  utility  of  this  important  privilege,  are  clearly 
established  in  the  seventy-eighth  number  of  the  Federalist.  It 
secures  to  our  government  all  the  benefits  which  the  tribunitial 
power  60  wisely  established,  but  so  fatally  abused  in  Rome, 
was  calculated  to  produce. 

We  have  thus  completed  a  general  and  hasty  survey  of  the 
federal  system  of  the  United  States.  Imperfect  as  must  ne- 
cessarily be  an  examination  of  this  nature  confined  within  nar- 
row limits,  and  to  which  but  little  time  could  be  devoted,  it 
may  yet  be  sufficient  to  infuse  into  others  some  portion  of  the 
admiration  and  attachment,  which  we  ourselves  cherish  for  the 
work  of  the  Convention.  Every  view  which  can  be  taken  of 
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the  constitution,  justifies  the  opinion,  so  often  repeated  by  the 
enlightened  authors  of  the  Federalist,  that,  although  endowed 
with  ample  powers,  it  can  never  become  formidable  to  the 
public  liberties,  or  capable  of  absorbing  the  residuary  sove- 
reignty of  the  states.  The  preponderance  of  the  state  govern- 
ments in  the  Federal  scale,  was  chiefly  dreaded  by  the  Con- 
vention, and  regarded  as  the  strongest  ground  of  apprehension 
for  the  safetv  of  the  general  government.  The  influence  and 
consistency  acquired  by  the  latter  since  its  establishment, 
and  the  sensible  diminution  of  the  authority  of  the  former, 
have,  however,  greatly  lessened  the  danger  from  that  quarter. 
We  considf  r  the  existence  of  these  subordinate  sovereignties, 
as  of  indispensable  importance  to  the  well-being  of  the  country, 
and  to  the  interests  of  the  general  government.  This  opinion 
is  frequently  expressed  by  the  writers  of  the  Federalist. 

Let  the  federal  government  be  in  any  manner  well  admi- 
nistered, and  we  see  no  sufficient  cause  why  it  should  not  con- 
tinue to  flourish  for  an  indefinite  period. — Almost  any  extent 
of  country  may  be  tranquilly  and  prosperously  united  under 
one  rule,  by  the  agency  of  the  principle  of  representation. 
What  we  have  to  provide  in  this  respect  is,  that  the  confines 
of  the  republic  may  be  always  at  a  distance  from  the  centre, 
such  as  will  allow  the  representatives  of  the  people,  to  meet 
as  often  as  may  be  necessary  for  the  administration  of  public 
aff'airs,  and  that  the  deliberative  assemblies  of  the  Union  do 
not  become  too  numerous,  or  consist  in  too  large  a  propor- 
tion of  heterogeneous  materials.  For  the  preservation  of  that 
excellent  scheme  of  liberty  which  we  now  enjoy,  firmness  and 
moderation  are  moreover  necessary  virtues  both  in  the  rulers 
and  the  governed. — The  laws  of  the  former  should  be  uni- 
formly of  such  a  tenor,  as  to  persuade  the  people  that  their 
interest  and  happiness  are  inseparably  connected  with  the 
stability  of  the  constitution. 

The  people  on  their  part  should  not  forget,  in  exercising  the 
right  of  sufl'rage,  that  their  own  permanent  welfare  requires 
something  more  in  the  representative,  than  mere  good  inten- 
tion, or  a  readiness  to  indulge  their  weaknesses,  and  to  flatter 
their  passions.  Without  wisdom  and  intelligence,  honesty  is 
of  but  little  avail  in  public  men,  and  serves  only  to  make  more 
obstinate  dupes.  The  most  perfect  model  of  government,  that 
the  imagination  could  frame,  might  be  rendered  mischievous, 
in  incapable  hands.  Nothing  can  be  more  absurd,  unjust  and 
destructive,  than  to  intrust  the  management  of  the  state,  to 
those  whom  neither  nature  nor  education  has  qualified  for  the 
task.  It  is  to  a  bad  purpose  that  government  exists  at  all,  if  it 
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serve — not  to  enlighten  and  direct  the  governed,  but  to  lead 
them  astray. 

The  members  of  congress  should  banish  all  narrow,  local 
considerations,  and  make  the  collective  welfare  of  the  Union, 
— the  dignity  and  support  of  the  federal  government, — the 
objects  of  their  affections  and  labours.  They,  together  with 
the  other  branches  of  the  public  administration,  should  strive 
unremittingly  to  cultivate  throughout  the  country  a  national 
spirit  and  a  quick  sensibility  to  national  honour; — to  elevate 
the  views  and  to  familiarize  the  conceptions  of  their  con- 
stituents to  an  enlarged,  liberal,  prospective  plan  of  policy, 
the  objects  of  which  might  be — the  appropriation  of  a  portion 
of  the  surplus  wealth,  now  accumulated  among  us,  to  internal 
improvements,  which  always  pay  back  with  usury  what  is  ex- 
pended upon  them, — the  creation  of  a  suitable  army  and  navy 
for  the  common  defence, — the  collection  of  an  ample  revenue 
from  permanent  sources, — the  encouragement  of  learning  and 
the  arts  by  every  form  of  liberal  and  munificent  patronage, — 
the  allotment  of  such  a  provision  to  the  public  servants,  and 
particularly  to  the  national  representatives  abroad,  as  would, 
by  disintangling  the  former  from  meaner  cares,  secure  the  ex- 
clusive devotion  of  their  powers  to  the  public  weal;  and  ena- 
ble the  latter  to  maintain  an  appearance  correspondent  to  the 
dignity  of  their  official  character.  It  is  by  these  means  alone, 
— by  clothing  the  image  of  the  government  with  "  bright 
forms  of  excellence," — by  multiplying  on  all  sides  manifest, 
sensible  proofs  of  its  utility, — by  rendering  it  both  lovely  and 
and  venerable, — that  the  popular  bias  in  favour  of  the  state 
sovereignties  may  be  advantageously  diverted, — that  the  con- 
stitution may  be  riveted  in  the  public  affections,  and  that  a 
system  of  national  manners  may  be  formed,  which  combined 
with  those  affections,  will  shield  it  effectually  from  internal 
dangers.  By  imitating  in  the  points  we  have  enumerated,  the 
magnanimous  policy  of  the  ancient  republics,  or  even  the  self- 
ish wisdom  of  the  monarchies  of  modern  times,  we  shall  reap 
an  ample  share  of  that  glory  which  crowned  the  career  and 
irradiates  the  memory  of  the  former,  while  we  shall  strip  the 
latter  of  every  shadow  of  real  advantage,  in  the  comparison 
so  often  instituted,  between  the  respective  operation  of  the 
two  forms  of  polity. 

The  establishment  of  the  federal  system,  must  be  viewed 
by  every  lover  of  the  country,  as  a  subject  of  congratulation, 
even  should  its  dissolution  be  near  at  hand; — a  catastrophe  of 
all  others  to  be  most  earnestly  deprecated,  and  which,  if 
we  possessed  the  power,  we  would  render  it  penal  to  suggest. 
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or  recommend  under  any  circumstances  whatever.  Without 
dwelling  on  the  more  obvious  benefits  which  have  already 
flowed  from  the  union,  or  the  admirable  harmony  which  has 
been  preserved  between  the  states, — the  wonderful  increase 
and  development  of  the  national  resources, — the  spirit  of  en- 
terprise, the  love  of  freedom,  the  animated  and  prosperous  in- 
dustry exhibited  on  all  sides, — it  will  be  sufficient  for  our  rea- 
ders in  order  to  become  sensible  of  the  importance  of  the 
obligations  which  we  shall  always  owe  to  the  federal  gov- 
ernment, whatever  may  be  its  fate,  merely  to  picture  to  them- 
selves the  situation,  into  which  we  should  have  been  thrown 
by  the  influence  of  the  French  revolution,  had  not  the  states 
been  united  under  one  head  at  the  occurrence  of  that  event. 
No  man  who  recollects  the  ferment  which  was  actually  excited 
among  us,  and  how  narrowly  we  escaped  from  experiencing 
the  severest  violence  of  an  explosion  that  made  the  whole 
earth  quiver  in  its  remotest  extremities,  can  hesitate  to  be- 
lieve but  that  these  states,  in  the  hypothesis  above  mentioned, 
would  have  been  convulsed  to  the  centre.  The  spirit  of  ja- 
cobinism unopposed  by  a  federal  authority,  would  have  in- 
volved them  in  the  worst  horrors  of  anarchy,  and  in  all  the 
complicated  evils  of  domestic  and  external  war. 

When  we  commenced  this  examination  of  the  Federalist,  it 
was,  as  we  have  stated  in  our  last  number,  our  intention  to 
discuss  somewhat  at  large,  the  principles  upon  which  the  con- 
stitution should  be  administered,  and  to  speak  in  detail,  of  the 
political  evils  under  which  this  country  labours,  notwithstand- 
ing the  theoretical  excellence  of  its  government.  But  the  ex- 
ecution of  this  part  of  our  plan  must  be  reserved  for  another 
occasion,  in  consequence  of  the  inordinate  length  to  which  we 
have  already  protracted  this  article.  We  owe  an  apology  to 
our  readers  for  having  exposed  their  patience  to  so  severe  a 
trial,  and  know  of  no  better  amends  which  we  can  make,  than 
by  coming  to  an  immediate  conclusion.  A  disquisition  of  this 
nature  cannot  be  more  appropriately  terminated,  than  in  the 
language  which  Bolingbroke  uses  with  respect  to  the  British 
constitution,  and  which  may  be  well  applied  to  our  own. 

*■'■  We  have  been  all  of  us,  those  of  every  side,  and  of  every 
denomination,  accustomed  too  long  to  value  ourselves  on  our 
zeal  for  this,  or  that  party,  or  for  this,  or  that  administration. 
It  is  high  time  we  should  all  learn,  if  that  be  still  possible,  to  va- 
lue ourselves  in  the  first  place  on  our  zeal  for  the  constitution; 
to  make  all  administrations,  and  much  more  all  parties,  bow  to 
that,  and  to  suffer  that  to  bow  to  none.  But  how  shall  this  con- 
stitution be  known,  unless  we  make  it  the  subject  of  careful  in- 
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quiry,  and  of  frequent  and  sober  reflection?  Or  unknown,  how 
shall  it  become  what  it  ought  to  be,  the  object  of  our  admira- 
tion, our  love,  and  our  zeal?  Many  of  those,  who  reap  the 
greatest  advantages  from  it,  pass  it  by  unregarded,  with  equal 
fo%  and  ingratitude.  Many  take  a  transient,  inattentive  view 
of  It.  Many  again  consider  it  in  part  only,  or  behold  it  in  a 
narrow,  pedantic  light.  Instead  of  this,  we  should  view  it  of- 
ten. We  should  pierce  through  the  form  to  the  soul  of  it.  We 
should  contemplate  the  noble  object  in  all  its  parts,  and  in  the 
whole;  and  render  it  as  familiar  to  our  intellectual,  as  the  most 
common  sensible  objects  are  to  our  corporeal  sight." 
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No  member  of  our  community  sincerely  attached  to  the 
public  weal,  can  peruse  or  contemplate  the  volume  which  we 
here  announce,  without  lively  emotions  of  pleasure.  It  affords 
satisfactory  proof  that  material  advances  have  been  made, 
both  in  the  theory  and  practice,  of  the  most  important  of  all 
the  branches  of  national  industry,  and  opens  an  exhilarating 
prospect  of  future  and  still  more  valuable  improvements  in  the 
same  department.  The  memoirs  of  an  American  agricultural 
society  present  themselves  under  various  points  of  view,  all 
of  which  are  calculated  to  engage  in  a  particular  manner 
our  attention  and  our  zeal.  They  are  of  preeminent  interest 
in  their  relation  to  agriculture  in  general,  and  to  the  se- 
veral important  questions  connected  with  this  the  leading 
object  of  public  economy,  and  the  basis  of  the  public  prospe- 
rity. The  mutual  influence  of  an  agricultural  population  and  a 
republican  constitution, — the  policy  by  which  our  government 
should  be  guided,  and  the  spirit  which  it  should  foster,  with 
respect  to  the  pursuits  of  husbandry, — the  nature  of  the  en- 
couragements to  be  extended  to  them, — the  utility  and  the 
proper  organization  of  agricultural  societies, — all  regularly 
admit  of  development  in  the  first  notice  taken  of  a  work  like 
the  present,  by  writers  of  our  cast,  whose  object  it  is  to  leave 
nothing  untouched,  the  elucidation  of  which  can  be  productive 
of  national  benefit.  The  intrinsic  value  of  these  memoirs,  as  a 
source  of  useful  information  comprised  within  a  narrow  com- 
pass, and  rendered  accessible  to  every  class  of  readers,  is  also 
a  point  of  much  interest,  and  upon  which  it  would  be  both 
opportune  and  advantageous  to  dwell  on  this  occasion.  We  are, 
however,  at  present,  so  far  straitened  with  regard  to  time  and 
limitfi,  as  to  be  unable  to  do  justice  to  these  important  topics, 
and  therefore,  deem  it  advisable  to  reserve  for  a  future  num- 
ber the  ample  investigation  to  which  they  are  intitled. — In  the 
mean  time  we  shall  be  content  to  lay  before  our  readers  a 
brief  summary  or  analysis  of  the  principal  Memoirs  contained 
in  this  volume,  with  the  view  of  making  them  more  generally 
known,  and  of  rendering  our  own  work  subservient,  as  far 
as  the  case  will  allow,  to  the  useful  purposes  which  that  of  the 
Agricultural  Society  is  so  efficaciously  calculated  to  promote. 

Prefixed  to  the  volume  is  the  law  of  the  state  incorporating 
the  society.  This  enables  them  to  hold  property  real  and  per- 
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sonal,  and  to  invest  it  in  some  permanent  and  useful  objects. 
The  deposits,  whatever  they  may  be,  will  be  placed  in  safe 
and  responsible  hands.  In  examining  the  list  of  members,  it 
will  be  found  that  there  are  no  citizens  of  our  state  more 
respectable  on  the  score  of  property,  talents,  and  reputation 
than  are  those  of  whom  this  society  consists.  But  we  are 
sorry  to  perceive,  in  a  preliminary  address  to  the  citizens  of 
all  occupations,  agricultural  and  others,  that  the  funds  of  the 
society  are  lamentably  deficient.  The  objects  are  mentioned 
in  this  address,  and  its  incapacity,  from  want  of  pecuniary 
means,  to  accomplish  them.  It  is  earnestly  wished  that  this 
ground  of  solicitude  may  not  long  continue,  in  a  city  and 
country  so  amply  competent  to  remove  it. 

In  a  law  of  the  society,  published  with  the  address,  it  ap- 
pears, that  members  are  distinguished  into  Resident^  Honorary 
and  Contributing*  The  two  former  may  attend  and  assist  at  the 
meetings  of  the  society.  All  contributions  will  be  regularly 
registered,  announced,  and  accounted  for.  The  sums  required 
are  moderate;  and  such  as  those  in  circumstances  very  general 
in  this  wealthy  and  prosperous  city  and  country  can,  without 
the  least  inconvenience,  bestow.  Some  of  the  objects  the 
society  contemplate  are  enumerated,  and  are  highly  worthy  of 
those  who  propose  them.  The  execution  of  such  plans  will  pro- 
mote the  solid  interests  of  our  country;  and  reflect  honour  on 
those  who  assist  in  their  accomplishment — They  are  as  follows. 

1.  The  receiving  and  promulgating  agricultural  information, 
theoretical  and  practical;  preferring  always  the  latter. 

2.  Premiums  to  stimulate  and  encourage  emulation. 

o.  The  establishment  of  a  manufactory  of  agricultural  in- 
struments and  utensils  of  every  species,  connected  with  everv 
branch  of  husbandry  and  rural  economy;  and  a  ware-room  for 
receiving  and  vending  them,  as  well  as  for  other  purposes  sub- 
sidiary to  the  views  of  the  society. 

4.  A  pattern  farm,  on  which  every  experiment  in  husbandrj- 
may  be  made;  and  approved  practice  introduced. 

5.  A  veterinary  institution,  for  investigations  into  the  dis- 
eases of  domestic  animals  composing  the  stock  on  farms,  and 
to  promulgate  the  knowledge  of  both  diseases  and  remedies. 

6.  To  promote  the  formation  of  similar  societies  through 
the  state:  and  (if  required)  to  cooperate  with  them  in  forward- 
ing the  common  objects. 

There  is  a  table  of  contents  and  a  copious  index. 

We  shall  now  proceed  to  give  a  synopsis  of  the  Memoirs, 
without,  however,  adhering  in  all  cases  to  the  order  in  which 
they  are  distributed. 
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I.  Some  Hints  concerning  Lime,  occasioned  by  reading  Dar- 
will's  Phytologia.  By  John  Laiig, 

The  first  paper  in  the  memoirs  is  on  the  subject  of  Lime. 
There  have  been  various  opinions,  among  both  practical  and 
theoretical  men,  respecting  this  substance.  That  it  is  highly 
useful  in  agricultre,  when  properly  composed  and  applied, 
there  can  be  no  doubt.  But  its  nature  and  qualities,  the 
best  quantity  and  mode  of  application  to  the  soil,  have  been 
subjects  of  inquiry  not  decidedly  adjusted.  English  writers — 
Darivin,  Tennant,  Henry,  and  others, — distinguish  between 
calcareous  and  magnesian  Xirxit,  They  hold,  that  the  former 
is  salutary,  and  the  latter  destructive,  to  vegetation. 

Mr.  Lang  differs  in  opinion  with  these  writers.  It  appears, 
by  the  facts  he  asserts,  that  magnesian  lime  is  so  far  from  be- 
ing injurious,  that  it  is  preferable,  on  every  account,  to  the 
calcareous,  or  mild  lime;  both  for  agricultural  purposes  and 
mortar.  The  latter  opinion  is  allowed  by  the  English  writers 
to  be  correct  as  to  cement;  but  they  condemn  the  caustic  or 
7?iagnesian  lime,  as  being  hostile  to  vegetation.  Mr.  Lang  com- 
bats that  opinion  in  this  and  a  subsequent  paper.  It  will  appear 
by  the  analysis  of  limestone  which  has  been  commonly  burnt 
into  lime,  and  used  for  a  length  of  time  on  land  here  with 
great  success,  that  it  contains  as  much  7nagnesia  as  that  con- 
demned  by  the  English  writers.  Of  course  it  would  seem, 
that  those  writers  are  mistaken  on  this  point;  and  that  the  use 
of  the  magnesian  lime,  in  England,  has  been  unnecessarily  inter- 
mitted, because  it  has  done  harm  by  its  having  been  applied  in 
too  great  quantities.  This  subject  is  very  important;  and  well  de- 
serves the  attention  of  those  interested  in  a  perfect  knowledge 
of  the  properties  and  uses  of  an  article  in  such  extensive 
demand  for  a  great  variety  of  purposes,  both  in  agriculture, 
the  arts  and  manufactures.  Every  assistance  should  be  afford- 
ed by  those  versed  in  chemical  and  practical  investigations, 
that  no  doubts  should  remain  as  to  the  component  parts  and 
properties  of  a  substance  so  essentially  required  in  many  of  the 
most  momentous  concerns,  in  which  our  subsistence,  conveni^ 
ences  and  comforts  are  involved. 

II.  Harrowing  Wheat  in  the  Spring,  By  John  Lang, 

This  communicatioB  is  also  by  Mr.  Lang,  and  seems  to  be 
highly  worthy  of  the  farmer's  attention.  It  appears  that  the 
practice  of  harrowing  fields  of  winter  grain,  at  the  time,  and 
in  the  manner  directed,  is  very  beneficial.  It  releases  the  plant 
from  the  pressure  of  the  hard  crust  or  cake  formed  on  the  suf- 


1811.]  Memoirs  of  the  Agricultural  Society.  8 1 

face  of  the  soil;  and  sets  it  free  to  vegetate  unrestrained  and 
profitably.  It  also  admits  air  and  moisture;  and  exposes  to 
destruction  the  insects  and  vermin  sheltered,  under  the  crust  or 
cake,  for  the  purpose  of  feeding  on  the  tender  radicles  of  the 
plant;  and  thereby  preventing  its  growth  and  farther  progress 
to  perfection.  Farmers  not  accustomed  to  this  operation  are 
timid  and  doubting.  But  those  who  practise  it  judiciously, 
speak  highly  in  its  praise. 

III.  On  Peach  Trees.  By  William  Philips. 

Mr.  Philips  gives  an  account  of  a  bold  and,  for  this  district 
of  our  country,  extensive  experiment  he  is  making  with  this 
valuable,  but  very  precarious,  fruit  tree.  The  remedy  he  pro- 
poses for  the  diseases  which  assail  and  ruin  the  trees,  is  digging 
around  them,  and  strewing  lime  on  the  surface.  He  gives  a 
very  flattering  relation  of  his  success.  We  ardently  wish  he 
may  not  be  disappointed.  Although  in  the  southern  states,  on 
the  sea-board,  and  on  the  borders  of  our  western  waters,  peach 
trees  flourish  with  little  care  or  culture,  yet  their  existence, 
in  our  inland  country,  seems  to  be  passing  away  most  de- 
plorably. There  appears  to  be  little  hope  of  recovery,  when 
once  a  tree  of  this  species  becomes  sickly.  Planting  annually 
a  few  trees,  to  succeed  on  the  demise  of  their  short  lived  pre- 
decessors, seems  to  us  the  surest  means  of  obtaining  this 
exquisitely  fine  fruit,  in  any  tolerable  plenty.  Nursing  of  dis- 
eased peach  trees  is  generally  as  vain  as  attending  the  sick,  in 
an  hospital  of  incurables.  It  may  prolong  a  wretched  existence, 
but  is  never  rewarded  by  ultimate  success. 

IV.  On  Onions.  By  W.  Philips. 
V By  John  Lang. 

Both  writers  of  these  papers  agree  in  opinion,  that  onions 
can  be  raised  to  perfection,  most  profitably,  in  one  season. 
Whereas  it  is  the  practice,  in  this  part  of  our  country,  to 
occupy  two  seasons  in  their  growth.  In  the  eastern  states,  and 
in  Europe,  the  practice  recommended  by  Mr.  Philips  and  Mr. 
Lang,  prevails.  We  call  the  attention  of  the  cultivators  of  this 
article  to  the  perusal  of  the  papers,  in  which  they  will  find 
profitable  instruction. 

VI.  On  Live  Hedges.  By  Abnego  Robinson^  of  Newhampshire. 

Mr.  Robinson's  mode  of  hedging  is  the  mound  and  ditch. 
He  plants  limbs  and  shoots  of  tht  poplar^  [whether  or  not  he 
means  the  Lombardy  poplar  is  not  explained]  which  he  prefers 
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to  any  other  tree  or  shrub  for  this  purpose.  Our  objection 
would  be,  its  liabilitv  to  be  eaten  by  sheep  and  cattle.  There  are 
many  native  plants,  shrubs  and  trees,  recommended  for  hedg- 
ing; and  it  behoves  our  farmers  to  be  sedulous  in  selecting 
the  best.  Fencing  has  become  an  article  of  great  expense;  and 
the  timber  of  our  forests  is  constantly  destroyed,  without  care 
or  precaution.  Provision  for  future  wants  is  little  thought  of. 
Posterity  will  deeply  regret  this  culpable  inattention  to  their 
wants.  Many  doubt  whether  Mr.  Robinson's  mode  is  equal  to 
that  of  plain  hedging,  either  for  security  or  economy.  The 
droughts  of  summer  and  the  frosts  of  winter  are  highly  in- 
jurious to  plants  set  in  mounds.  These  mounds  are  often 
mouldered  and  destroyed,  by  frequent  frosts  and  thaws.* 

VIII.  CqL  Pickering  on  Hedges, 

We  take  this  communication  and  the  one  following  a  little 
out  of  place  in  the  volume,  as  they  are  written  on  the  same 
subject  with  that  of  the  preceding  article.  In  publications  by  a 
society,  the  papers  must,  of  necessity,  be  placed  according  to 
their  dates,  and  orderly  arrangement  cannot  be  expected. 
They  contain  materials  of  facts  and  theories,  for  those  who 
will  hereafter  form  from  them  regular  treatises;  whereof  they 
can,  in  the  first  instance,  only  furnish  the  groundwork,  as 
it  may,  from  time  to  time,  be  collected  and  promulgated. 

Col.  Pickering  makes  some  useful  remarks  on  hedges  in 
general:  he  particularly  mentions  the  tharn^  and  the  mode 
of  raising  it  from  the  hawes.  He  recommends  the  white  pine; 

*  In  Ireland,  they  plant  the  thorn  in  a  mound  slii^htly  faced  with  stone; 
and  the  earth  from  the  ditch  is  thrown  inward;  so  as  to  form  a  strong-  em- 
bankment and  defence,  immediately,  ag-ainst  horses,  holers,  or  cattle.  Any 
rough  stones,  or  t!at  ones  placed  edgewise,  will  answer.  After  the  first 
course  is  laid,  they  throw  the  top  spit,  or  vegetable  mould;  and  the  richer 
this  is,  it  is  the  better  for  the  young  plants,  which  require  good  earth  in  their 
early  state.  They  then  pknt  the  sets-of  quick  (which  must  have  roots)  so 
as  that  they  grow  through  the  first  joint,  and  over  the  first  course  erf 
stones,  and  form,  outside  the  stone-facing,  a  beautiful  hedge.  They  leave  a 
sufficient  space,  between  the  wall  and  the  etlge  of  the  ditch,  to  guard  against 
mouldering,  or  undermining  the  wall  by  frosts;  which,  after  three  years, 
cannot  affect,  so  as  to  injure,  either  the  mound  or  ditch;  as  the  roots  mat, 
and  preserve  the  earth  from  crumbling.  This  mode  is  now  practised  by 
William  Neill,  tobacconist,  from  the  county  of  Antrim  in  Ireland,  now  resi- 
dent en  the  Philadelphia  and  Lancaster  Turnpike  road,  at  the  sixteen  mile 
stone.  He  speaks  contidently  of  his  success;  and  says  it  costs  less  than  post 
and  rail  fences  in  the  first  instance,  though  he  hales  the  stone  a  mile.  He 
also  says  that  he  has  been  accustomed  to  this  mode,  and  long  acquainted 
with  hedges;  and  that  browsing,  by  sheep  or  cattle,  is,  after  some  years 
growth,  serviceable  to  hedges.  His  young  hedges,  visit4e  to  ail  travellers 
on  that  road,  exhibit  proofs  of  his  capacity  in  this  mode  oi  hedging:  and  at 
the  same  time  furnish  instructions  in  every  stage  of  the  process.  The  wall 
is  about  three  and  and  an  half  feet  high. 
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and  alleges  that  the  European,  as  well  as  the  American  larch^ 
are  admirably  adapted  for  hedges.  The  hemlock  he  also  notices. 
He  says  that  sheep  and  cattle  will  browse  on  it;  but  not  more 
than  on  thorn,  or  other  hedge  plants  and  trees. 

XI.  Relative  to  Hedges,  By  Paul  Cooper, 

Mr.  Cooper  makes  some  objections  to  the  apple  tree  and 
■walnut  being  used  for  hedges.  He  approves  of  the  sour  gum 
in  low  land.  He  speaks  unfavourably  of  the  cedar ^  as  being 
liable  to  injury  by  horned  cattle;  he  approves  of  the  ivhite 
mulberry  and  the  plum  tree,  the  willoxv  and  the  Georgia  poplar^ 
in  certain  situations.  He  objects  to  some  species  of  the  thorn; 
and  recommends,  with  most  decided  approbation,  the  Vibur- 
num Prunifolium^  or  black  haiv.  It  is  well  to  pay  attention  to 
every  plant,  or  tree,  recommended  for  inclosures.  Experience 
and  careful  observation  will  fix  on  the  best.  Some  will  thrive 
in  situations  to  which  others  are  by  no  means  adapted.  All  are 
subject  to  injuries  from  cattle,  unless  protected  when  young. 

VII.  On  Diseases  of  Swine,  By  J.  P,  De  Grouchy, 

Mr.  D.  G.  gives  some  very  beneficial  information,  respecting 
swine  and  their  diseases.  He  has  the  opportunity,  afforded  by 
his  keeping  a  large  stock  of  these  animals,  of  making  profitable 
observations;  and  appears  amply  capable  of  communicating 
them. 

IX.  On  Hoven  Cattle,  By  John  Steele, 

Mr.  Steele  is  groundlessly  apprehensive  of  danger  from  the 
well  known,  and  now  commonly  practised,  mode  of  stabbing 
hoven  cattle  in  the  left  flank,  between  the  hind  rib  and 
the  hip  bone.  In  the  selections,  there  is  a  cut  of  the  trocar 
and  canula  for  stabbing  hoven  cattle,  invented  by  Mr.  W. 
Wallis  Mason,  of  England,  who  obtained  from  the  Societ}^  of 
Arts,  of  that  kingdom,  a  premium  of  fifty  guineas  for  his 
invention  and  method  of  applying  it. 

X.  The  observations  of  the  president  of  the  Philadelphia 
Society,  on  Mr.  Steele's  communication,  fully  refute  the  ob- 
jections; and  prove  the  utility  and  inevitable  necessity  of  the 
practice. 

XII.  On  Com,  By  Joseph  Lyman, 

iMr.  Lyman  notices  a  publication  he  made  in  1796;  which 
is  reprinted  in  the  appendix  to  the  volume.  His  field  was 
highly  manured  with  dung,  and  at  first  cultivated  for  tobacco. 
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He  gives  his  various  modes  of  plantiog  Indian  corn  and  other 
products,  on  a  small  but  profitable  scale. 

His  paper  in  the  appendix  shows  his  different  modes  of 
planting,  after  the  field,  which  had  been  in  grass,  was  manured 
with  common  barn-yard  manure.  It  had  produced,  the  year 
preceding,  a  crop  of  potatoes  without  manure.  "  One  third 
"  was  planted  in  hills,  two  feet  distant  each  way,  three  grains 
"  in  a  hill.  One  third  was  planted  at  the  common  distance  of 
"  three  and  an  half  feet  between  the  hills;  three  grains  in 
"  a  hill.  Leeched  ashes  were  applied  to  all  the  hills.  The  other 
"  third  was  planted  as  farmers  usually  plant,  three  and  a  half 
*•'  feet  between  the  hills,  and  six  feet  between  the  rows.  The 
"  two  parts  planted  thick  were  suckered;  the  latter  part  left  to 
"  nature,  without  suckering."  He  left  only  two  stalks  in  a  hill. 
His  first  mode  produced  one  hundred  and  five  bushels  to  the 
acre;  his  second  ninety-eight  bushels;  the  last  mentioned  eighty- 
five  and  one  third  per  acre.  His  opinion  is  favourable  to  close 
planting  and  suckering  corn.  The  average  of  his  field  was  nine- 
ty-six bushels  and  one  peck  per  acre.  He  prefers  xvood  ashes  to 
gypsum  in  every  kind  of  soil.  The  latter  opinion  is  not  gene- 
rally believed  in.  The  ashes  sometimes  succeed  surprisingly: 
but  in  dry  seasons  they  often  fail;  and,  if  plentifully  applied, 
burn  and  ruin  the  crops,  when  long  continued  droughts  occur. 

XIII.  On  Gypsum,  By  John  Taylor. 

XIV.  Observations  on  Col,  Taylor"* s  letter.  By  R.  Peters, 

XV.  On  Gypswn,  By  John  Taylor. 

The  letters  which  compose  these  articles  contain  various  and 
valuable  information,  not  only  on  the  subject  oi  gypsum^  but 
on  the  general  principles  of  husbandry.  Mr.  Taylor  farms  on 
the  large  scale  common  in  Virginia.  Mr.  Peters  on  the  smaller 
scope,  practised  by  farmers  of  the  middle  states.  The  former  is 
intelligent,  observant,  and,  no  doubt,  greatly  successful  in  his 
habits  of  cultivation.  His  plans  and  their  results  are  of  no  ordi- 
nary extent,  and  the  remarks  and  facts,  which  are  the  subjects 
of  these  letters,  are  well  worthy  of  perusal  and  attention.  Mr. 
Taylor's  plan  of  alternate  cropping  with  Indian  corn  and  bird- 
foot  clover,  the  latter  intended  to  restore  to  the  earth,  by  its  own 
produce,  the  fertility  an  exhausting  crop  had  drawn  from  it,  is 
a  new  experiment.  It  is  only  in  its  infancy;  but  if  it  can  be  ma- 
tured to  its  expected  point,  the  end  it  may  accomplish  will  be 
most  extensively  profitable.  The  practice  of  renovating  the  soil 
by  accumulations  of  vegetable  matter  produced  on  its  own  sur- 
face, in  a  greater  length  of  time  than  that  allowed  by  Mr. 
Taylor,  is  advantageously  pursued,  as  we  have  been  informed 
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by  sundry  farmers;  particularly  in  Maryland  and  Virginia, 
The  hoof  and  the  tooth  are  excluded  for  two  or  three  years, 
and  crops  of  clover  are  plaistered,  and  suffered  to  rot  down,  and 
renew  their  growths  spontaneously.  Much  benefit  is  said  to 
accrue  from  this  practice;  and  all  loss  of  time,  and  other  priva- 
tions, are  said  to  be  amply  repaid.  In  countries  wherein  artifi- 
cial manures  are  scarce,  this  discovery  must  be  of  primary 
importance.  How  far  it  is  practised,  and  to  what  extent  it  has 
succeeded,  we  are  not  correctly  informed. 

XVI.  On  Fruit  and  Fruit  Trees,  By  Samuel  Preston. 

XVII.  On  Apple  Trees  and  Grafting.  By  the  same. 

These  communications,  from  an  experienced  orchardist,  are 
well  worthy  of  attention.  They  were  made  in  consequence  of 
queries  propounded  by  the  society  on  the  subject  of  fruit 
trees  and  fruit.  Mr.  Preston  appears  to  be  the  only  corres- 
pondent who  has  attended  to  them.  He  has  set  a  laudable  ex- 
ample, which  it  is  much  to  be  wished  may  be  extensively 
followed. 

Mr.  Preston,  in  planting,  does  not  regard  the  season, — 
whether  fall  or  spring; — ^but  finds  that  any  time  of  the  year, 
when  the  trees  are  destitute  of  leaves,  will  answer  equally 
well.  His  mode  of  ingrafting  on  grown  trees,  and  with  grafts 
taken  from  the  trees  even  in  June^  when  the  leaves  were  out,  is 
uncommon;  but  has  been  successfully  practised.  There  is  a  va- 
riety of  information  worthy  of  notice,  as  to  the  profitable  treat- 
ment of  apple  trees,  their  diseases,  and  the  soils  and  inclosures 
most  proper  for  orchards.  His  history  of  old  apple  trees  found 
inPennsylvania,by  the  first  settlers,  and  supposed  to  be  more  an- 
cient than  the  period  of  the  arrival  of  Europeans  in  this  country, 
is  curious.  But  whether  the  conclusion  he  draws,  that  the  ap- 
ple is  a  native  of  our  country,  be  correct  or  not,  we  do  not  un- 
dertake to  determine.  We  entertain  strong  doubts  of  the  in- 
ference; though  the  facts  he  produces  are  interesting.  The  crab 
or  -wildings  seems  alone  to  be  a  native;  but  the  cultivated  ap- 
ple is  said  to  be  derived  from  it. 

XVIII.  On  Virginian  Husbandry.  By  John  Tayloe. 

The  letter  from  col.  Tayloe^  who  is  a  very  worthy  and  weal- 
thy proprietor  of  extensive  farms  in  Virginia,  cultivated  by 
slaves,  gives  an  account  of  the  husbandry  and  rural  economy, 
practised  by  him;  and  from  it  may  be  collected  a  tolerably  ac- 
curate knowledge  of  the  agriculture  of  that  state.  His,  we  are 
informed,  is  among  the  best.    For  opinions  concerning  it,  we 
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refer  to  the  remarks  made  thereon,  which  follow  the  letter. 
These  remarks  seem,  in  our  view  of  the  subject,  to  be  well 
founded. 

XX.  On  Leeched  Ashes,  as  a  Manure.  By  Thomas  Newbold. 

This  manure  is  well  spoken  of,  for  clover  and  Indian  corn, 
on  a  gravelly  loam.  The  quantity  applied  per  acre,  is  150 
bushels.  Mr.  Newbold  asserts,  that  gypsum  will  not  answer  for 
grass,  on  ashed  land.  But,  in  a  note,  it  is  shown,  that  he  is  mis- 
taken. It  will  also  appear,  in  the  president's  publication  added 
to  the  volume,  that  nothing  agrees  better  with  ashed  land,  than 
the  plaister. 

XXI.  On  Bees,  By  S,  H,  Smith,  of  WashiJigton. 

This  account  of  the  mode  of  taking  honey,  without  destroyr 
ing  the  bees,  is  founded  on  an  experiment,  pursuant  to  direc- 
tions given  in  the  Encyclopaedia;  but  some  mistakes  in  those 
directions  are  rectified.  It  contains  some  curious  matter  on 
this  subject;  which  will,  no  doubt,  be  entertaining  to  those  who 
take  pleasure  in  such  investigations.  It  appears  that  the  com- 
munication was  written  with  an  extract  from  the  poke,  or 
Phytolacca,  which  is  said  to  be  "  a  beautiful  red,  and  promises 
to  be  permanent." 

XXII.  Plan  for  establishing  a  Manufactory  of  Agricultural 
Instruments,  and  a  Warehouse  and  Repository,  for  receiving 
and  vending  them.  By  Richard  Peters, 

Great  benefits  would  accrue  from  such  an  establishment,  in 
the  hands  of  an  enterprising  individual;  who  would  for  his 
own  emolument,  under  the  patronage  of  the  society,  carry  it 
into  full  effect.  It  is  to  be  wished  that  the  plan  may  be  exe- 
cuted. The  advantages  to  be  derived  from  it  are  invitingly, 
and  we  believe,  correctly,  set  forth. 

XXIII.  XXIV.  Extirpation  of  Wild  Garlick.  By  Algernon  Ro- 

berts, 
Observations  thereon;  by  Richard  Peters. 

This  pestiferous  plant  is  so  widely  spread  through  our  coun- 
try, that  every  endeavour  to  destroy  it,  should  be  attentively 
regarded.  The  writers  of  the  articles  enumerated,  have  given 
the  results  of  their  long  experience.  Fall  and  winter,  and  ear- 
ly spring,  ploughing,  with  rotations  of  clean  and  well  attended 
crops,  seem  to  vanquish  this  enemy,  to  our  comforts,  for  a 


1811.]  Memoirs  of  the  Agricultural  Society,  8  7 

length  of  time,  at  least.  Every  practical  farmer  should  con- 
tribute his  experience  in  a  subject  so  interesting:  that  some 
effectual  means  may  be  found  to  correct  or  remove  this  dis- 
gusting intruder.  The  culture  of  the  field  pea,  is  recom- 
mended as  one  of  the  course  of  crops,  auxiliary  to  the  extir- 
pation of  this  pernicious  weed.  And  we  recommend  a  careful 
perusal  of  these  communications  to  our  agricultural  fellow  citi- 
zens, whose  fields  are  infested  with  this  nauseous  plant. 

XXVI.  Is  a  communication  by  Paul  Busti,  on  the  forego- 
ing subject.  Mr.  Busti  has  laudably  contributed  to  the  stock 
of  information,  required  from  every  farmer,  who  wishes  to 
promote  the  interests  of  agriculture.  His  instance  is  a  solitary 
one;  but  shows  a  disposition  to  be  useful. 

XXVII.  On  Moles.  By  Dr.  Barton. 

Professor  Barton  finds  some  good  qualities  in  these  subter- 
ranean  miners  and  pests.  His  justly  celebrated  character,  as  a 
naturalist,  gives  value  to  any  thing  he  chooses  to  discuss,  on 
subjects  of  natural  history.  But  it  is  to  be  lamented,  that  his 
powers  and  inclination  had  not  suggested  to  him  a  subject 
more  important.  He  could  have  added  much  to  the  stores 
which  the  patriotic  society,  whereof  he  is  a  member,  is  en- 
deavouring to  collect.  It  is  to  be  desired,  that  on  some  future 
occasion,  he  will  employ  his  pen  upon  a  topic  more  generally 
instructive.  He  proposes,  however,  some  inquiries  relative  to 
this  animal,  which  may  turn  it  to  the  best  account. 

XXVIII.  Foreign  Grain  sent  for  Seed.  A  new  Plough^  and  Ex- 
periments thereon^  at  Draveil,  the  seat  of  Daniel  Parker^  esq. 
near  Paris.  By  John  Armstrong.  A  plate  of  the  plough  is 
given. 

General  Armstrong,  when  minister  at  Paris,  has  set  a  praise-, 
worthy  example,  by  transmitting  sundry  species  of  grain;  high- 
ly worthy  of  notice  and  experiment.  The  plough  (of  which 
there  is  a  plate)  is  one  said  to  be  among  the  best  in  France; 
with  two  shares.  But  we  perceive  that  there  are  ploughs  in 
our  own  country  with  one  share,  on  a  simple  construction, 
which  will  do  as  much  work  in  the  same  time,  and  with  the 
same  number  of  horses — to  wit,  three. 

XXIX.  Eulogiu7n  on  William  West.  By  James  Mease ^  M.  D. 
We  have  been  much  gratified  by  the  perusal  of  this  tribute 

to  the  memory  of  a  worthy  farmer  and  rural  economist: — the 
late  brother  of  the  celebrated  painter,  who  does  so  much  ere- 
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dit  to  American  genius,  by  the  brilliant  productions  of  his 
pencil.  The  subject  of  this  eulogium  was  singularly  eminent 
as  a  farmer.  His  success  flowed  from  his  striking  out  new, 
and,  before  his  time,  unknown  modes  of  ameliorating  worn 
and  neglected  land.  Dr.  Mease  has  appropriately  combined 
much  agricultural  information,  with  this  biographical  sketch 
of  the  character  and  good  qualities  of  Mr.  West.  We  deem 
this  paper  highly  useful;  not  only  as  it  holds  up  to  view,  the 
character  of  one,  exemplary  in  his  private  virtues,  but  also  as 
it  proves  him  to  have  been  in  his  practice  as  a  farmer,  a  pat- 
tern for  general  imitation. 

XXX.  XXXr.  On  Mildew.  By  Timothy  Pickering. 

There  are  in  this  paper  some  sensible  remarks  on  a  subject 
well  known  in  its  destructive  effects,  but  never  satisfactorily 
accounted  for.  The  causes  and  cure,  or  preventives,  have  em- 
ployed the  pens  of  some  able,  and  many  plausible,  theorists. 
But,  with  much  deference,  we  think,  that  the  cause  of  this 
mischievous  malady  has  never  been  more  rationally  assigned 
by  any  writer,  than  by  one  whose  essay  on  this  subject  is  com- 
municated by  col.  Pickering;  and  subscribed  "  A  New  Eng- 
land Man."  The  perusal  of  it,  will,  we  think,  verify  our  as- 
sertion. 

In  a  note,  signed  R.  Peters,  we  perceive,  that  hot  and  fresh 
dung  is  said  to  favour  and  produce  liability  to  blight,  smut 
and  mildew,  by  over  stimulating  the  plant,  and  by  affording 
a  nidus  or  shelter  for  insects  or  vermin.  Mr.  Peters  differs 
from  Mr.  Arthur  Young's  opinion  of  the  superior  benefits  to 
be  derived  from  the  use  of  long  and  fresh  dung.  He  avers, 
that  on  light  lands  it  is  mischievous,  (in  this  country)  accord- 
ing to  repeated  trials  made  by  himself.  There  are  here  advo- 
cates for  this  practice;  with  whom  Mr.  P.,  for  the  reasons  he 
assigns,  does  not  concur. 

XXXII.  OnSalt^asa  Manure.  By  Richard  Peters. 
An  account  is  given  of  a  pamphlet,  published  by  George 
Redd  of  Virginia,  relative  to  fertilizing  poor  and  exhausted 
lands,  by  means  of  common  or  marine  salt,  applied  in  small 
quantities.  Mr.  Peters's  experience  is  not  generally  favourable 
to  the  application  of  this  substance.  He  thinks,  that  if  it  suc- 
ceeds, it  will  so  do  in  small  qua^jtities.  Much  has  been  said  and 
written  on  this  subject.  But  no  decided  result  is  yet  produced. 
There  is  a  valuable  treatise  on  this  topic  in  the  10th  vol.  of  the 
Bath  and  West  of  England  Society  Memoirs.  Darwin  and 
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many  others  are  opposed  to  the  use  of  salt  on  land.  But  there 
are  others  who  speak  very  favourably  of  it.  Dundonald  re- 
commends sea  water  in  preference.  Farmers  residing  on  or 
near  our  coasts  use  the  hay  of  salt  marshes,  as  manure  for  up- 
lands, to  great  advantage. 

XXXIII.  On  Tough  Sod,  Star  of  Bethlehem,  and  Blue  Bottle. 
By  Richard  Peters, 

Mr.  Peters  details  his  mode  of  treating  soddy  ground,  so  as 
to  convert  the  surface  into  manure;  and  destroy  the  pests  which 
annoy  it.  Fall  and  winter  ploughing  and  harrowing  are  recom- 
mended.  But  the  sod  must  not  be  turned  in  the  spring. 

He  warns  against  the  destructive  ravages  of  the  Ornithogal- 
lum  umbellatum,  which  is  widely  spreading  through  our  coun- 
try. It  requires  every  effort  to  check  its  progress.  It  seems  to 
be  more  difficult  to  eradicate,  than  is  any  plant  we  have  known. 
Sterility  and  poverty  are  its  certain  effects. 

XXXIV.  Some  Observations  on  Fruit  Trees,  By  Edward 
Garrigues, 

Mr.  G.  recommends  shelter  against  cold  and  unwholesome 
winds;  which  injure  orchards  and  plantations  of  fruit  trees. 
Hedge  rows  and  forest  timber,  affording  screens  to  orchards, 
must  not  be  cut  down.  He  is  in  favour  of  pruning;  and  gives 
an  account  of  a  peach  tree,  accidentally  stripped  of  all  its 
limbs,  which  were  replaced  the  succeeding  season;  having 
been  thereafter  far  the  best  bearer  of  any  in  his  orchard.  Its 
duration  was  much  longer,  as  to  health  and  fruitfulness,  than 
any  other  tree  of  that  species.  There  is  much  difference  of 
opinion  as  to  pruning,  or  leaving  to  nature,  this  short-lived  tree* 

XXXV.  On  Oat  Pasture  and  Improvement  of  Soil.  By  William! 
Toung,  of  Delaware. 

This  appears  to  be  among  the  most  important  and  instruc- 
tive papers  in  the  volume.  It  is  written  with  perspicuity^  and 
intelligence.  Mr.  Y's.  mode  of  ameliorating  a  steril  clay, 
long  either  neglected  or  under  bad  culture,  filled  with  every 
pest  and  impediment  to  improvement,  is  an  instance  of  the 
sure  and  beneficial  results  of  perseverance  in  a  plan  founded 
in  principle  and  sound  judgment.  We  do  not  recollect  to  have 
met  with  a  similar  endeavour;  yet  it  seems  strange  that  it 
should  not  have  often  occurred.  A  partial  use  of  the  means 
he  has  successfully  applied,  is  not  uncommon.  The  perfection 
to   which  he  has  brought  his  unpromising  soil,  is  really  sur 

Vol.  II.  M 
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prising.  He  ploughs  in  the  fall,  and  spreads  all  such  artificial 
manures  as  can  be  collected  on  his  own  farm.  Weeds,  briers, 
and  every  vegetable  product, otherwise  worthless,  are  converted 
into  auxiliaries  to  his  ultimate  object.  Except  lime,  nothing  is 
bought.  All  applications  of  manure  or  compost,  and  all  culture, 
are  calculated  to  prevent  adhesion  in  the  clay;  and  render  it 
light  and  porous.  But  the  great,  and,  to  the  extent,  he  carries 
it,  novel  improvement,  is  "  ploughing  and  sowing  for  the 
purpose  of  producing  pasture^  and  accumulation  of  vegetable 
soiW'*  Repeated  successions  of  oats,  never  permitted  to  perfect 
the  seed,  but  constantly  pastured,  are  his  primary  and  suc- 
cessful dependence.  It  appears  that  '*  the  Samples  of  Soils,'' 
[sent  by  Mr.  Young  to  the  society]  exhibited  the  most  mark- 
ed difference.  "  The  progress  from  absolute  sterility,  to  rich 
mould,  might  be  traced  by  the  color  in  the  several  parcels." 
Nothing  can  be  more  encouraging  than  his  success.  All  who 
possess  such  inhospitable  soils,  should  thank  him  for  his  in- 
formation. 

XXXVI.  On  soiling  Cattle:  mixed  Cultiva-"^ 

tion  of  Corn  and  Potatoes, 
LVI.  On  soiling  Cattle  and  Green  food  for 

Cattle.  ^  By  John  Lorain. 

LVI  1 1.  Profit  of  soiling  Cattle. 
LXI.  Farther  remarks  on  mixed  crops  of 

Corn  and  Potatoes. 

We  cannot,  conformably  to  our  wish  to  do  justice  to  these 
communications,  give  a  detailed  account  of  them.  We  must 
therefore,  refer  our  readers  to  the  volume.  Some  of  Mr.  L's. 
results  appear  valuable;  and  his  industry  and  desire  to  instruct 
are  very  meritorious.  But  his  facts  are  so  much  blended  with 
theory  and  conjecture,  that  it  is  not  easy  to  separate  them. 
We  do  not  profess  to  have  had  sufficient  experience  in  such 
pursuits.  Whether  the  plan  will  answer  on  a  large  scale,  or 
must  be  confined  to  small  farmers,  is  yet  problematical;  and  re- 
quires more  practical  proof  than  we  have  heretofore  possessed. 

XXVII.    The  Efficacy  of  Sulphur  on  Vegetation.  By  Richard 

Peters. 

Chiefly  consists  of  a  translation  of  a  memoir  from  the  French 
of  a  Mons.  Berard;  who  alleges  that  the  sulphur  alone  is  pro- 
motive of  vegetation.  There  are  also  remarks  on  the  Plaister 
of  Paris,  and  its  mode  of  operation;  confirmatory  of  the  theory 
and  practice  long  known  in  our  country.   Although  the  theory 
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IS  yet  merely  conjectural,  the  facts  are  similar  in  all  countries 
wherein  this  substance  is  used.  In  England  there  are,  how- 
ever, great  differences  of  opinion,  among  their  theorists,  as 
well  as  practical  agriculturists,  on  this  subject. 

XXXVIII.  Tunis,  Broadtailed  Moun- 
tain Sheep, 

XXXIX.  On  Tunis  Mountain  Sheep 
Wool, 

XL.  Breeding  In  and  In, 

XL  I.  On  Sheep-killing-  Dogs — Dogs  ad- 
dicted to  Killing  Sheep,  ^  By  Richard  Peters, 

XL  1 1.  Explanation  of  the  Plate, 

XL  III.  Extract  fr 0771  the  Essay  {Mr, 
Livingstones)  on  Sheep,  their  Varie- 
ties, ^c, 

XL IV.  Proofs  of  the  Originality  and 
high  Estimation  of  Broadtailed  Sheep, ^ 

All  these  numbers  are,  in  a  greater  or  less  degree,  connected. 
Mr.  Peters  has  taken  unwearied  pains,  and  not  fruitlessly,  in 
establishing  the  character  and  usefulness  of  a  species  of  sheep, 
not  known  before  he,  disinterestedly,  and  with  various  success, 
promulgated  their  excellent  qualities,  and  spread,  through  dif- 
ferent parts  of  our  country,  this  valuable  race.  He  has  refuted 
objections  to,  and  vindicated  the  character  of  the  genus  of  sheep, 
of  which  the  Tunis  breed  are  a  variety,  and,  without  depre- 
ciating other  valuable  kinds,  has  proved  the  great  advantages 
to  be  derived  from  an  extensive  propagation  of  this  singularly 
estimable  breed.  While  the  Merino  wool  is  unrivalled,  and,  for 
the  manufacturer,  invaluable,  it  appears  to  us,  that  the  Tunis 
breed  is,  without  doubt,  the  Farmer's  Sheep.  Their  mutton 
is  preferable  to  that  of  all  others,  and  their  wool,  both  in  quan- 
tity and  quality,  inferior  to  none  but  that  of  the  Merino  fleece. 
Their  healthfulness,  tendency  to  fat  with  less  food,  their  lon- 
gevity and  hardiness,  and  their  singular  freedom  from  the  dis- 
eases incident  to  other  sheep,  must  recommend  them  to  the 
peculiar  attention  of  all  farmers,  who  intermix  the  breeding  of 
sheep  with  their  systems  of  rural  economy. 

This  race  is  not  known  in  England.  But  its  advantages 
were  at  once  perceived  by  the  intelligent  and  public  spirited 
Dr.  Parry  of  Bath,  in  that  kingdom,  who  has  written  an  essay 
on  the  Merino  breed  of  sheep,  which  will  ever  do  credit  to  his 
character;  both  as  a  writer  and  a  patriot.  He  prefers  his  cross 
with  the  Ryland,  to  the  pure  and  unmixed  Merino,  We  have 
before  us  an  original  letter  of  Dr.  Parry's,  to  his  friend  Robert 
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Barclay,  Esq.  in  England,  (with  whom  Mr.  Peters  had  been 
in  correspondence  on  various  agricultural  subjects)  from  which 
we  had  intended  to  extract  only  those  parts  which  relate  to 
broadtailed  sheep.  But,  as  every  thing  from  Dr.  Parry  is  pecu- 
liarly valuable  and  interesting,  we  shall  be  excused  for  copying 
the  whole. 

(copy.) 

"  DEAR  SIR, 

"I  HAVE  received  very  great  pleasure  and  information  from 
the  valuable  communications  of  Mr.  Peters,  which  are  written 
in  the  true  spirit  of  free  and  liberal  inquiry.  He  has,  however, 
a  little  misapprehended  me  as  to  the  superior  value  of  Merino 
mutton  in  our  market.  If  I  remember  rightly,  I  spoke  of  3Ie' 
rino-Ryland^  which  is  infinitely  superior  to  that  of  the  pure 
race;  and  I  meant  merely  to  show,  that  this  species,  in  common 
with  that  of  the  other  smaller  breeds,  sold  for  a  penny  a  pound 
more  than  larger  mutton. 

"  I  beg  that  you  would  do  me  the  favour  to  present  one  copy 
of  my  communication  to  the  board  of  agriculture,  to  Mr.  Pe- 
ters, and  another  to  my  old  friend  Dr.  Mease.  Since  that 
period,  (1806)  as  you  well  know,  I  have  greatly  improved  the 
carcass  of  my  sheep;  I  have  not  the  least  doubt  that  I  shall  be 
able,  if  it  please  God  to  spare  my  life  for  seven  years,  to  make 
it  equal  to  that  of  the  best  Ryland  or  South  Down;  with  fleeces 
as  fine  as  those  of  the  pure  breed.  Of  this  latter  point,  I  give 
those  gentlemen  (for  you  require  it  not)  full  evidence,  by  the 
specimens  of  wool*  which  I  have  sent  you,  and  which  were  taken 
from  the  shoulder  and  rump  of  sheep,  which  have  been  bred  in 
and  in  from  my  Merino-Ryland  flock,  without  any  cross  of  the 
pure  Merino  for  five  generations.  These  specimens  are,  how- 
ever, a  very  disadvantageous  sample  of  the  wool  of  my  flock j 
for  they  were  taken  only  a  few  days  ago,  at  a  season  when  the 
wool  has  not  acquired,  at  its  point  next  the  skin,  the  ultimate 
degree  of  firmness.  You  well  know,  and  my  experiments  have, 
I  think,  proved,  that  each  filament  is  a  cone^with  the  apex  next 
the  skin;  and  it  is  well  known  that  the  very  last  growth,  till  the 
moment  of  shearing,  at  the  beginning  of  summer,  is  finer  than 
any  which  precedes.  With  all  this  disadvantage,  I  am  not, 
however,  ashamed  to  exhibit  these  specimens  as  a  sufficient 
proof  of  my  principle  of  non-deterioration. 

"  I  have  read,  with  great  interest,  Mr.  Peters's  pamphlet 

•  These  specimens   were  transmitted;   and  fully  warrant   Dr.  Parry'^ 
fissertion. 
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on  the  Tunisian  broadtailed  sheep,=^  and  I  should  be  much 
gratified  by  obtaining  a  ram  and  txvo  of  the  ewes,  such  as 
Mr.  Peters  would  himself  recommend  for  good  qualities.  I  am 
persuaded  from  a  sort  of  partial  experience,  that  they  -would 
greatly  take  among  the  farmers  of  this  country,  I  had  once 
aji  inferior  sort  of  broadtailed  sheep  from  the  Cape  of  Good 
Hope,  I  crossed  with  him  some  of  our  Ryland  sheep;  and  I 
well  recollect  that  our  farmers  were  mightily  pleased  with  the 
qualities  of  the  rump^  as  indicating  early  fattening;  and  that  a 
butcher  offered  me  a  guinea  for  a  ram  lamb  of  this  cross  (for 
slaughtering)  when  those  of  the  Dorset,  &c.,  at  the  same  age, 
did  not  fetch  above  twelve  or  fourteen  shillings." 

I  am,  dear  sir, 

very  respectfully  yours, 

C.  H.  PARRY. 

Bath,  Circus,  Feb.  10,  1811. 

XLV.  XLVL  XL  VII.  Heads  of  Richard  Peters' s  Lease  of  a 
Farm  on  Shares, 

The  publication  of  this  lease  will  be  useful  to  those  who  wish 
to  let  farms  on  similar  agreements.  Whether  it  be  or  not  a  more 
desirable  plan  than  that  of  a  money  rent,  Mr.  Peters  does  not 
seem  himself  satisfied.  Both  plans  depend  much  on  the  indus- 
try, integrity,  and  intelligence  of  the  tenant,  as  well  as  on  the 
contracts  made  with  him.  Such  leases,  as  the  one  here  pub- 
lished, are  beneficial  to  tenants;  because  the  landlord  shares 
their  misfortunes;  and  he  ought  to  be  remunerated  with  gains 
commensurate  to  his  risks.  The  tenantry  of  this  country,  in 
general,  are  not  among  the  most  eligible  class  of  farmers.  The 
acquisition  of  property  is  so  easy,  that  almost  every  sober  and 
industrious  husbandman  can  procure  land  in  fee  simple.  But 
all  proprietors  of  the  soil  they  cultivate,  do  not,  in  their  prac- 
tice, exhibit  proofs  of  the  land  being  their  own.  They  would, 
if  this  consciousness  were  constantly  felt,  unceasingly  improve 
and  cultivate  their  property  in  the  best  style  of  husbandry;  for 
their  own  comfort  and  enjoyment,  as  well  as  for  the  benefit  and 
advancement  of  their  families. 

XL  VII  I.  On  Liming  Land,  By  Richard  Peters. 

Mr.  Peters  has,  in  a  plain  and  intelligible  manner,  given  his 
practical  experience  on  this  subject.  Although  the  practice  of 
liming  land  is  known  to  most  farmers,  who  have  the  opportu- 
nity of  using  this  substance,  yet  there  are  some  things  herein 


This  pamphlet  was  a  collection  of  the  before  rnention?d 
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mentioned  well  worthy  their  attention.  To  those  who  are  no- 
vices in  this  practice,  this  paper  will  be  highly  beneficial.  Mr. 
Peters  mentions  a  number  of  facts  confirmatory  of  Mr.  Lang's 
idea,  relative  to  caustic  or  magnesian  lime. 

XLIX.  Disease  called  the  Decay  of  the  Root  ifi  Southern  or 

Sedge  Wheat,  By  Z,  Hollingsivorth, 

Observations;  by  Richard  Peters. 

This  disease  seems  clearly  to  arise  from  the  ravages  of  in- 
sects, bred  in  places  from  whence  uncomposted  manure  is 
taken.  Mr.  Peters  appears  to  have  suggested  remedies,  or 
preventives,  which  demand  consideration  and  fair  experi- 
ment. 

L.  Deterioration  of  Grain,  By  Richard  Peters, 

Mr.  Peters's  experience  on  this  subject  is  not  in  unison  with 
that  of  Mr.  Joseph  Cooper  of  New  Jersey;  whose  account  of 
his  long  and  successful  practice  in  continuing  seed  from  his 
own  crops,  without  deterioration,  will  be  seen  in  the  appendix 
to  the  first  volume  of  the  memoirs.  Mr.  Peters  speaks  respect- 
fully of  Mr.  Cooper,  and  laments  he  cannot  obtain  similar  re- 
sults from  his  frequent  efforts.  Mr.  P's.  opinion  agrees  with 
that  of  most  other  farmers,  on  this  desideratum  in  husbandry. 
See  his  paper  on  this  topic  in  the  first  volume;  wherein  he 
urges  the  necessity  of  changing  both  crops  and  seed. 

LI.  Advantages  of  Agricultural  Tours,  On  Gleditsia  Triacan- 
thos,  cr  Honey  Locust^  Hedges,  By  William  Rawle, 

Mr.  Rawle  is  one  of  the  most  eminent  lawyers  of  the  Ame- 
rican bar,  and  of  a  character  highly  accomplished  in  every  re- 
spect. He  is,  as  we  perceive  by  the  list,  a  member  of  the 
society.  Very  particular  honour  redounds  to  gentlemen  of  his 
standing  and  influence  in  the  community,  when  they  subtract 
thus,  a  portion  of  their  time,  from  lucrative  professional  pur- 
suits, for  the  purpose  of  investigating  subjects  of  importance 
to  the  general  interests  of  the  country.  The  ideas  of  Mr. 
Rawle  on  the  topics  of  this  paper  are  well  worthy  of  regard. 
Among  the  number,  the  following  just  remarks  in  relation  to 
agricultural  tours,  deserve  to  be  carried  into  effect  without 
delay. 

*'  Much  useful  knowledge  might  be  collected,  and  many  new 
and  striking  matters  of  fact,  made  public,  if  agricultural  tours, 
so  common  in  England,  were  sometimes  made  here,  with  a 
view  to  publication.  An  intelligent  man  who  would  first  begin 
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with  our  own  state,  on  the  more  important  and  best,  and  per- 
haps also,  (as  a  contrast)  the  worst  cultivated  part  of  it;  who 
would  visit  the  farmer  at  his  homestead,  closely  examine  his 
practice,  hear  his  narratives  and  his  reasonings,  look  into  every 
thing,  both  in  gross  and  in  detail,  and  carefully  note  down,  on 
the  spot,  without  trusting  to  subsequent  recollection,  what  was 
worthy  of  public  communication,  would  confer  (not  an  incalcu- 
lable) but  a  calculable  benefit  on  the  public.  One  section  of 
the  country  would  then  learn  the  actual  profit  or  loss  of  modes 
of  husbandry  pursued  in  another;  perhaps  possessing  the  same 
soil  and  climate,  but  deriving  a  greater  or  less  advantage  from 
them,  in  consequence  of  variations  in  their  modes  of  husband- 
ry. It  would  discover  its  own  errors,  or  increase  its  own  im- 
provements, as  the  case  might  be,  by  comparison  with  others. 
— The  publications  of  such  tours,  particularly  under  the  sanc- 
tion of  a  respectable  society,  would  widely  and  promptly  dis- 
seminate this  useful  knowledge.  Is  it  not  surprising,  that  with 
the  example  so  long  before  us,  of  a  nartion  whose  language  we 
use  almost  exclusively,  and  whose  literature  is  the  chief  reli- 
ance of  our  booksellers  and  printers,  and  from  whom  we  im- 
port so  regularly  every  publication  that  appears,  and,  among 
others,  the  various  tours,  not  only  through  Great  Britain  and 
Ireland,  but  parts  of  the  continent,  that  we  should  not  in  a  sin- 
gle instance,  that  I  know  of,  have  had  a  similar  exertion  made? 
I  except  indeed  some  of  those  "  notices''^  of  our  agriculture, 
which  a  few  hasty  and  prejudiced  foreign  travellers  have  in- 
serted in  their  works:  men  who  have  allowed  too  short  a  space 
of  p.me,  even  for  the  secondary  importance,  in  which  this  sub- 
ject presented  itself  to  them:  men,  who  have  formed  their 
theories  before  they  began  their  travels;  and,  inclined  before- 
hand to  depreciate  the  progress  of  art  in  these  new  countries, 
are  too  blind  to  perceive,  or  too  uncandid  to  confess,  that  art 
has  already  made  a  considerable  progress  among  us;  and  with 
proper  assistance,  might  perhaps  (to  speak  modestlyj  in  time 
equal  the  improvements  of  our  elder  brethren. 

"  Let  me  then  venture  to  suggest,  that  as  soon  as  a  sufficient 
fund  can  be  raised,  and  a  suitable  person  found,  an  agricultu- 
ral tour  should  be  set  on  foot  under  directions  from  the  society; 
!  beginning  in  one  of  those  counties,  such  as  Lancaster  or  Berks, 
in  which  the  operations  of  agriculture  have  hitherto  been  car- 
!  ried  on  with  the  most  spirit  and  success.    The  particular  ob- 
1  jects  of  inquiry  to  be  given  to  him  in  charge  by  the  society; 
i  without  precluding  him  from  collateral  pursuits  of  the  same 
1  nature,  particularly  mineral  productions  and  statistical  details, 
I  connected  with  the  leading  object." 
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LI  I.  On  Liming  Land.  By  John  Lang, 
LIII.  Analysis  of  American  Limestone,  By  James  Cutbush^ 
Che?nist  and  Apothecary. 
Mr.  Lang  pursues  his  ideas  on  the  subject  of  lime;  and 
adds  his  agricultural  experience.  Mr.  Cutbush  has  assisted,  with 
chemical  analysis,  to  prove  Mr.  Lang's  opinion  correct.  We 
are  informed  that  the  president  of  the  society  is  employed  in 
procuring  analyses  of  the  limestone  throughout  our  lime- 
stone countries;  to  the  end  that  a  perfect  knowledge  may  be 
obtained  on  this  highly  important  subject. 

LIV.  Monsieur  Thouin's  Letter,  sent  with  a  Box  of  Seeds, 

LV.  Directions  for  the  Purchaser  ofjocelin's  Patent  Pruning 
Shears,  -with  a  Cut  of  the  instrument. 

These  articles  seem  to  have  been  inserted  with  a  view  to 
evince  the  utility  of  such  communications.  The  first  illustrates 
an  important  branch,  in  the  establishment  of  such  societies  as 
the  one,  to  which  Mr.  Thouin  has  paid  polite  and  useful  atten- 
tion. Nothing  can  be  more  beneficial  than  the  interchange  of 
seeds  and  plants  between  countries,  calculated  by  climate  or 
other  circumstances,  to  assist  each  other  in  this  way.  The  de- 
ficiencies of  the  one  are  thus  supplied  by  the  other,  and  the 
general  prosperity  of  both  is  promoted.  The  pruning  shears 
are  useful,  for  the  purposes  intended.  The  society  in  noticing 
even  this  small  instrument,  had,  no  doubt,  in  view,  the  en- 
couragem.ent  to  be  held  out  to  those  who  invent,  or  improve 
on,  more  important  implements,  or  machines,  employed  in 
husbandry,  or  rural  affairs.  Opportunities  will  be  afforded, 
in  the  publications  of  the  society,  to  diffuse  a  knowledge  of 
such  implements  and  machines,  as  well  for  individual,  as 
general  advantage. 

LIX.  On  a  Wool  Micro7neter,    By  Richard  Peters. 

Mr.  Peters  was  the  organ  of  conveyance  to  the  society  of  a 
most  useful  invention  by  sir  Joseph  Banks;  calculated,  with 
great  correctness,  to  ascertain  the  fineness  of  filaments  of  wool. 
Robert  Barclay,  esq.  of  England,  presented  the  micrometer 
to  the  society,  which  is,  at  this  time,  a  useful  testimonial  of 
his  polite  attention.  There  is  a  cut  of  the  micrometer,  and 
intelligible  directions  for  using  it. 
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LXII.  On  the  Salivary  Defiuxions  in  Horses.  By  William 
Tou7ig,  A.  Per  lee  and  IF.  Baldwin. 
These  defluxions  in  horses  and  catde,  have  of  late  years 
very  much  increased.  The  causes  are  very  difficult  to  trace. 
No  decisive  opinion  concerning  either  cause,  preventive,  or 
remedy  has  yet  appeared.  Every  attempt  to  account  for  it  is 
praiseworthy,  and  the  one  before  us  seems  rational;  but  it  may 
not  be  conclusive.  It  appears  that  there  are  causes  assigned  for 
this  complaint  other  than  such  as  are  produced  by  the  Euphor- 
bia-maculata  or  spotted  spurge.  But  which  opinion  is  correct, 
we  cannot  undertake  to  determine.  The  writers  of  these  papers 
have  set  a  laudable  example;  and  we  hope  further  investigations 
will  finally  decide  the  question.  The  discovery  of  the  cause, 
will  be  a  great  advance  to  applying  the  remedy.  Those  who 
ascribe  these  defluxions  to  plaster,  or  clover,  are,  we  have  no 
doubt,  mistaken. 

LXIV.  Changes  of  Timber  and  Plants,  Races  of  Animals  extinct, 
Bij  Richard  Peters, 
Mr.  Peters,  with  a  view  to  call  the  attention  of  our  farmers 
to  the  necessity  of  changing  crops,  accumulated  in  the  first 
volume,  a  number  of  facts  showing  the  tendency  in  nature,  to 
change  her  products  on  the  uncultivated  surface  of  the  earth. 
To  prove  his  ideas  of  the  necessity  of  changing  locality  as 
to  animals,  he  also  mentioned,  in  the  first  volume,  that  when 
races  of  wild  animals  became  extinct,  or  had  removed,  other 
animals  of  a  different  species,  impressed  by  a  natural  pro 
pensity  to  change,  wandered  into  the  vacant  haunts.  These 
opinions  and  facts  are  treated  with  indecent  and  unfounded 
license,  in  an  English  publication  circulated  here.  To  prevent 
the  facts  from  losing  their  exemplary  force,  he  has  again  in- 
sisted on  their  relevancy. 

Appenixix. — Selections. 

I.  On  Hedging,  By  Thomas  Main,  of  George  Town,  Columbia. 

Nothing  can  be  more  useful,  than  this  very  intelligent  and 
practical  little  treatise  on  a  most  important  subject,  to  which 
necessity  now  calls  invitingly;  and  which  in  no  short  time  will 
imperatively  demand,  the  notice  of  all  farmers  in  our  old  set- 
tlements. The  establishment  of  live  fences,  for  ourselves 
and  posterity,  has  been  too  long  and  most  culpably  neglected. 

Vol.  If. '  N 
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II.  Method  of  Stabbing  Hoven  Cattle,  By  W,  Wallis  Mason^ 

England. 
Transplanting  into  our  books  good  foreign  publications  is 
highly  desirable.  Those  who  object  to  these  means  of  increas- 
ing our  information,  must  be,  indeed,  fastidious  seekers  after 
novelties.  Tried  practice  and  established  facts  in  agriculture, 
are  like  adjudged  cases  and  well  settled  principles  in  juris- 
prudence. They  enlighten  and  serve  the  interests  of  the  people, 
of  all  countries  wherein  circumstances  are  similar.  If  expe- 
rience proves  their  utility  and  correctness,  it  is  of  very  small 
concern,  in  what  district  of  our  globe  they  originate. 

III.  On  planting  Corn,  By  John  Lyman, 

This  has  been  noticed  in  a  preceding  part  of  our  review  of 
this  volume. 

Agricultural  Inquiries  on  Plaster  of  Paris,  By  Richard  Peters, 

The  republication  of  this  well  known  treatise,  on  a  sub- 
stance, which  Mr.  P.  had  the  chief  instrumentality  in  intro- 
ducing into  general  use  throughout  our  country,  and  which  has 
now  become  extensively  and  indispensably  requisite  in  hus- 
bandry, adds  much  to  the  value  of  this  volume.  It  had  been 
out  of  print;  and  in  vain  sought  for  by  those,  who  wished  to 
profit  by  the  information  contained  in  it.  The  reprinting  of  it 
at  this  time  has  given  the  opportunity  to  Mr.  P.  of  adding 
some  modern  confirmations  of  the  principles  and  practice 
therein  promulgated.  A  very  copious  table  of  contents  super- 
ijedes  the  necessity  of  giving  any  detailed  account  of  this  little 
work;  which  of  itself  would  compensate  for  all  the  expense 
which  farmers  may  incur  in  the  purchase  of  the  volume.  We  be- 
lieve that  the  treatise  in  its  present  form  contains  substantially 
the  whole  information  acquired  by  practical  men,  from  the  time 
of  the  first  application  of  the  gypsum  to  land,  in  this  country, 
to  this  day.  The  cause  of  its  operation,  and  speculations  con- 
cerning it,  will,  perhaps,  long  remain  mysterious  and  unsettled; 
and  continue  to  divide  the  opinions  of  even  the  most  ingenious 
men.  But  practical  results  and  facts  are  now  so  well  known, 
and  have  been  so  long  tested  by  experience,  that  those  who 
attend  to  these,  need  be  at  no  loss  for  faithful  guides  to  direct 
them  in  their  course.  Every  person  usingthis  substance,  and 
all  those  engaged  in  agriculture,  should  hold  themselves  bound 
to  give  an  account  of  any  facts  material  to  be  known,  that  ge- 
neral information  may  be  diffused  on  such  subjects.  We  are 
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sorry  to  perceive  that  too  little  attention  is  paid  to  this  bounden 
and  patriotic  duty. 

This  volume  concludes  with  a  short  sketch  of  the  private 
character  of  general  Washington,  from  the  pen  of  the  Hon^^*"' 
judge  Peters  of  this  state;  whose  name  so  often  and  so  ho- 
nourably recurs  in  the  series  of  the  Memoirs.  Such  matter 
may  not  appear  perfectly  relevant  in  a  work  of  the  kind,  but 
still  it  cannot  be  said  to  be  altogether  misplaced,  when  we  re- 
collect how  strong  an  attachment  the  illustrious  subject  of 
the  sketch,  bore  to  rural  economy,  and  how  strenuously  and  un- 
remittingly he  laboured  to  promote  the  interests  of  agriculture. 
— This  little  essay  possesses  no  inconsiderable  share  of  merit, 
in^ point  of  execution,  and  has  a  particularly  strong  attraction, 
in  the  circumstance  of  the  author's  having  been  connected 
with  general  Washington  by  close  ties  of  friendship,  from  a 
very  early  period  of  life,  and  having  enjoyed  a  close  intimacy 
with  him  during  a  season,  when  his  character  could  be  studied 
to  the  best  advantage.  As  every  thing  which  relates  to  this 
great  boast  and  model  of  our  country,  is  of  the  highest  in- 
terest, we  shall  quote  some  small  part  of  the  testimony  borne 
in  favour  of  his  private  virtues,  by  one  who  had  the  fairest  op- 
portunities of  scanning  them,  and  who  is  so  eminently  quali- 
fied to  decide,  in  all  cases  where  human  nature  is  concerned. 

"  Those  only,"  says  Judge  Peters,  "  who  knew  his  private 
life^  had  the  complete  opportunity  and  gratification,  of  admir- 
ing his  private  virtues;  and  unassuming,  though  unaffectedly 
dignified  manners.  He  had  been  engaged  in  so  many  difficult 
and  important  transactions  through  his  life,  that  he  had  ac- 
quired an  habitual  thoughtfulness,  which  gave  a  pensive  cast  to 
his  features.  But  no  person  relished  more  cheerfulness,  plea- 
santry, and  disengaged  conversation,  when  his  undeviating  at- 
tention to  business  and  affairs,  permitted  relaxation.  I  mention 
this  to  show,  that  his  character  in  this  respect  has  been,  bv 
many,  mistaken;  and  that  he  was  not,  in  his  disposition, 
gloomy,  or  saturnine.  His  countenance  would  brighten,  and 
light  up,  with  cheerful  and  innocent  pleasantry; — but  no  person 
ever  saw,  in  his  features,  depression,  despondency,  or  want  of 
equanimity,  under  the  severest  embarrassments  and  disasters; 
which  were,  at  frequent  periods  in  our  revolutionary  affairs, 
but  too  common." 

"  I  have  often  compared  notes,  with  many  who  were  fre- 
quently with  him.  I  never  met  with  one  who  said  he  could 
approach  him  without  some  symptoms  of  insuperable  and  re- 
spectful  formality;  involuntarily  transferring  their  own  feel- 


100  Memoirs  of  the  Agricultural  Society,  [J^W 

ings,  to  his  character:  and  yet  he  had  nothing  chilling  or  re- 
pulsive in  his  manner,  or  countenance;  on  the  contrary,  his 
demeanor  was  polite  and  inviting.  Though  cautious  and  cir- 
cumspect, in  great  as  well  as  smaller  concerns,  he  was  guileless 
and  candid.  He  was  accurate,  methodical,  but  always  in- 
flexibly just,  and  often  minute  in  pecuniary  and  other  arrange- 
ments, calling  for  this  kind  of  attention. — Yet  he  was  liberal, 
benevolent,  and  charitable,  when  occasions  required  his  as- 
sistance. He  was,  7iaturally^  of  a  warm  temper;  which  his  ge- 
neral conduct  or  appearance,  did  not  indicate.  This  showed 
itself  in  smaller  vexations,  suddenly  occurring;  but  rarely 
(though  it  appeared  sometimes)  in  great  matters.  I  have  con- 
sidered his  victory  over  his  natural  temperament,  as  one  of 
the  greatest  he  had  obtained.  I  have  witnessed  conquests  of 
this  kind,  w^hich  have  excited  my  most  unqualified  admira- 
tion; and  yet  it  has  been  thought,  that  he  was  cold;  and  with- 
out keen  feelings  or  sensibility." 

We  could  not  well  pardon  ourselves,  if,  before  we  terminate 
this  article,  we  did  not  offer  that  tribute  of  profound  gratitude 
and  respect  which  is  due  from  every  patriotic  American,  to  the 
distinguished  individual,  whose  labours  constitute  the  largest, 
and  by  far  the  most  valuable  portion  of  this  volume  of  Me- 
moirs. Judge  Peters  deserves  to  be  inroUed  among  the  prin- 
cipal benefactors  of  his  country,  for  the  disinterested  and  in- 
estimable services,  which  he  has  rendered  to  its  agriculture. 
His  exertions  in  this  cause  for  a  long  series  of  years,  have 
uniformly  been,  and  are  now,  unwearied  and  memorably 
successful. — The  merit  which  we  have  already  alleged  to 
belong  to  him,  of  having  introduced  plaster  of  Paris  into  ge- 
neral use,  is  alone  sufficient  to  warrant  almost  any  warmth  of 
acknowledgment  and  praise,  exclusive  of  what  he  is  fully  in- 
titled  to  claim  as  one  of  the  chief  supports  of  the  Agricultural 
Society  of  Pennsylvania,  and  as  a  practical  experimental  farmer, 
not  surpassed  in  skill  and  knowledge  by  any  other  of  the  coun- 
try. We  dwell  with  particular  veneration  and  pleasure  upon 
public  spirit,  of  the  nature  here  described,  because,  although 
by  far  the  most  durably  and  solidly  useful,  it  is  extremely  rare 
among  us,  and  if  we  may  be  allowed  the  phrase,  quite  un- 
fashionable.— It  is  that,  however,  in  which  any  man  may  well 
glory. 

Whoever  wants  examples  to  stimulate  his  pride  and  to  ani- 
mate his  zeal  in  the  pursuits  of  husbandry,  whether  speculative 
or  practical,  has  but  to  cast  his  eye  on  the  agricultural  annals 
of  England,  a  country,  which  in  this  respect  at  least,  is  a  splen- 
did and  safe  model  for  our  imitation.  The  Ancients  in  thie 
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honours  and  the  attention  which  they  paid  to  agriculture,  may 
likewise  afford  us  very  salutary  lessons.  The  worship  of  Ce- 
res was  among  the  most  sacred  and  pompous  of  their  devo- 
tional exercises.  Such  of  their  works  on  rural  economy,  as  have 
reached  us  were  written  by  men  of  illustrious  character,  and 
of  high  rank  in  the  state. — Cato  published  a  treatise  on  this 
subject,  from  which  he  derived  a  large  share  of  reputation 
among  his  cotemporaries.  Xenophon,  one  of  the  ablest  ge- 
nerals and  most  profound  philosophers  of  his  age,  gave  public 
lectures  on  agriculture  in  the  midst  of  Athens.  The  testimony 
borne  by  Cicero  in  favour  of  this  noble  art,  and  of  the  happi- 
ness of  those  who  make  it  their  pursuit,  may  serve  to  illustrate 
the  opinions  and  feelings,  which  all  the  wisest  and  most  emi- 
nent men  of  antiquity  entertained  on  the  same  subject.  Omni- 
um autem  rerum  ex  quibus  aliquid  acquiritur,  nihil  est  agricul- 
tura  melius,  nihil  uberius,  nihil  dulcius,  nihil  homini  libero  dig- 
nius. — Mea  quidem  sententia,  baud  scio  an  uUa  beatior,  esse 
possit,  neque  solum  officio,  quod  hominum  generi  universe  est 

salutaris;  sed  et  delectatione  et  saturitate "Of  all  the  means 

"  of  acquisition,  there  is  none  better,  none  more  productive, 
"  more  pleasant,  more  worthy  of  freemen,  than  agriculture. — 
"  As  for  myself,  I  know  not  that  there  is  any  kind  of  life  hap- 
"  pier  than  this,  not  only  on  account  of  the  utility  of  the  pur- 
"  suit  to  which  mankind  owe  their  subsistence,  but  of  the  de- 
"  light  and  the  plenty  which  follow  in  its  train." 
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Memoirs  of  the  political  and  private  Life  of  James  Caul- 
field  earl  of  Charlemont^  Knight  of  St,  Patrick.  By 
Francis  Hardy,  Esq,  London  1810. 

We  have  rarely  met  with  a  biographical  work,  which  has 
yielded  us  more  entertainment  than  the  one  here  announced. 
Much  both  of  instruction  and  amusement  was  naturally  to  be 
expected,  from  the  life  of  an  Irish  nobleman,  who  flourished 
during  what  is  to  be  deemed  the  most  interesting  and  impor- 
tant period  of  Irish  history, —  from  the  middle  until  the  end 
of  the  last  century, — and  whose  name  is  so  conspicuous  in  the 
political  annals  of  his  native  country.  The  attraction  of  the 
book  became  the  stronger  for  us,  when  we  recalled  what  we  had 
heard,  of  the  finished  virtues  and  brilliant  accomplishments,  by 
which  lord  Charlemont  was  distinguished,  and  noticed  the  ad- 
vantages under  which  it  was  written.  The  author,  Mr.  Hardy, 
an  eminent  barrister  of  Dublin,  was  the  intimate  friend  of  the 
subject  of  these  memoirs,  and  in  preparing  them,  enjoyed  the 
free  use  of  his  letters  and  papers.  He  was  also,  a  member  of 
the  house  of  commons  during  the  three  last  parliaments  of 
Ireland, — a  circumstance  which  particularly  qualified  him  for 
tracing,  as  he  has  done,  an  outline  of  the  Irish  parliamentary 
history  of  that  epoch,  and  of  the  characters  of  those,  who 
were  then  most  active  and  conspicuous  in  the  politics  of  Ire- 
land. In  this  part  of  his  undertaking  he  was  assisted  by 
ample  communications  from  Mr.  Grattan,  who  of  all  other 
men  living,  is  the  best  authority  on  these  subjects. 

The  hopes  which  we  derived  from  the  preface  v,'herein  these 
facts  are  stated,  were  amply  gratified  by  the  contents  of  the 
volume.  The  biographer  has  done  full  justice  to  his  materials 
and  opportunities.  His  work  is  well  digested,  and  abounds 
with  important  anecdotes  and  masterly  delineations  of  cha- 
racter. Lord  Charlemont  is  placed  in  full  relief,  and  is  always 
the  most  prominent  figure  of  the  canvas,  as  the  ostensible  sub- 
ject of  every  biographical  sketch  should  be,  conformably  to  the 
fundamental  rules  of  composition.  Mr.  Hardy  may  perhaps 
be  justly  reproached  with  being  somewhat  too  diflfuse,  but  he 
still  possesses  great  merit  as  a  writer.  He  displays  a  very 
sound  judgment,  and  much  classical  knowledge  and  taste.  His 
style  is  at  the  same  time  uncommonly  pure  and  elegant.  He 
has  introduced  copious  extracts  from  the  papers  and  letters  of 
lord  Charlemont,  some  of  which  furnish  an  interesting  account 
of  the  early  travels  of  that  nobleman.  The  correspondence 
between  the  latter  and  lord  Rockingham,  Mr.  Burke,  Horace 
Walpole,  Beauclerk,  and  others  which  is  also  given,  throws 
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additional  light  on  the  character  of  these  distinguished  person- 
ages, and  has  that  peculiar  charm  which  belongs  to  whatever 
concerns  their  history.  As  it  is  not  our  intention  to  undertake 
a  minute  analysis  of  Mr.  Hardy's  work,  or  to  discuss  at  pre- 
sent the  great  political  questions  in  relation  to  Ireland,  upon 
which  he  occasionally  touches,  but  merely  to  recommend  it  to 
the  attention  of  the  American  public,  and  to  give  an  idea  of 
its  general  merits,  we  shall  confine  ourselves  to  a  few  selections, 
taken  at  random  from  the  body  of  the  volume,  and  consisting 
with  the  exception  of  a  letter  from  General  Lee,  fitted  to  at- 
tract the  curiosity  of  our  readers,  of  the  portraits  of  eminent 
persons:  the  two  first  drawn  by  lord  Charlemont  himself, — the 
rest  by  his  biographer. 


"The  celebrated  David  Hume,  whose  character  is  so  de- 
servedly high  in  the  literary  world,  and  whose  works,  both  as 
a  philosopher  and  as  an  historian,  are  so  wonderfully  replete 
with  genius  and  entertainment,  was,  when  I  w^as  at  Turin, 
secretary  to  sir  John  Sinclair,  plenipotentiary  from  the  court 
of  Great  Britain  to  his  Sardinian  majesty.  He  had  then  lately 
published  those  philosophical  essays  which  have  done  so  much 
mischief  to  mankind,  by  contributing  to  loosen  the  sacred 
bonds  by  which  alone  man  can  be  restrained  from  rushing  to 
his  own  destruction,  and  which  are  so  intimately  necessary  to 
our  nature,  that  a  propensity  to  be  bound  by  them,  was  ap- 
parently instilled  into  the  human  mind,  by  the  all  wise  Creator, 
as  a  balance  against  those  passions  which,  though  perhaps  ne- 
cessary as  incitements  to  activity,  must,  without  such  control, 
inevitably  have  hurried  us  to  our  ruin.  The  world,  however, 
unconscious  of  its  danger,  had  greedily  swallowed  the  bait; 
the  essays  were  received  with  applause,  read  with  delight,  and 
their  admired  author  was  already,  by  public  opinion,  placed  at 
the  head  of  the  dangerous  school  of  sceptic  philosophy." 

"  With  this  extraordinary  man  I  was  intimately  acquainted. 
He  had  kindly  distinguished  me  from  among  a  number  of 
young  men,  who  were  then  at  the  academy,  and  appeared  so 
warmly  attached  to  me,  that  it  was  apparent  he  not  only  in- 
tended to  honour  me  with  his  friendship,  but  to  bestow  on  me 
what  was,  in  his  opinion,  the  first  of  all  favours  and  benefits, 
by  making  me  his  convert  and  disciple." 

"  Nature,  I  believe  never  formed  any  man  more  unlike  his 
real  character  than  David  Hume.  The  powers  of  physiognomy 
were  baffled  by  his  countenance;  neither  could  the  most  skilful, 
in  that  science,  pretend  to  discover  the  smallest  trace  of  the 
faculties  of  his  mind,  in  the  unmeaning  features  of  his  visage. 
His  face  was  broad  and  fat,  his  mouth  wide;  and  without  anv 
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other  expression  than  that  of  imbecility.  His  eyes,  vacant  and 
spiritless,  and  the  corpulence  of  his  whole  person  was  far  bet- 
ter fitted  to  communicate  the  idea  of  a  turtle-eating  alderman, 
than  of  a  refined  philosopher.  His  speech  in  English,  was  ren- 
dered ridiculous  by  the  broadest  Scotch  accent,  and  his  French 
was,  if  possible,  still  more  laughable;  so  that  wisdom,  most 
certainly,  never  disguised  herself  before  in  so  uncouth  a  garb. 
Though  now  fifty  years  old,  he  was  healthy  and  strong;  but 
his  health  and  strength  far  from  being  advantageous  to  his 
figure,  instead  of  manly  comeliness,  had  only  the  appearance 
of  rusticity.  His  wearing  an  uniform  added  greatly  to  his 
natural  awkwardness,  for  he  wore  it  like  a  grocer  of  the  train- 
ed bands.  Sinclair  was  a  lieutenant-general  and  was  sent  to 
the  courts  of  Vienna  and  Turin,  as  a  military  envoy,  to  see 
that  their  quota  of  troops  was  furnished  by  the  Austrians  and 
Piedmontese.  It  was  therefore  thought  necessary  that  his 
secretary  should  appear  to  be  an  officer,  and  Hume  was  ac- 
cordingly disguised  in  scarlet." 

*'  Having  thus  given  an  account  of  his  exterior,  it  is  but 
fair  that  I  should  state  my  good  opinion  of  his  character.  Of 
all  the  philosophers  of  his  sect,  none,  I  believe,  ever  joined 
more  real  benevolence  to  its  mischievous  principles  than  my 
friend  Hume.  His  love  to  mankind  was  universal,  and  vehe- 
ment; and  there  was  no  service  he  would  not  cheerfully  have 
done  to  his  fellow  creatures,  excepting  only  that  of  suffering 
them  to  save  their  souls  in  their  own  way.  He  was  tender- 
hearted, friendly,  and  charitable  in  the  extreme,  as  will  appear 
from  a  fact,  which  I  have  from  good  authority.  When  a  mem- 
ber of  the  university  of  Edinburgh,  and  in  great  want  of 
money,  having  little  or  no  paternal  fortune,  and  the  collegiate 
stipend  being  very  inconsiderable,  he  had  procured,  through 
the  interest  of  some  friend,  an  office  in  the  university,  which 
was  worth  about  forty  pounds  a  year.  On  the  day  when  he 
had  received  this  good  news,  and  just  when  he  had  got  into 
his  possession  the  patent,  or  grant  intitling  him  to  his  office, 
he  was  visited  by  his  friend  Blacklock,  the  poet,  who  is  much 
better  known  by  his  poverty  and  blindness,  than  by  his  genius. 
This  poor  man  began  a  long  descant  on  his  misery,  bewailing 
his  want  of  sight,  his  large  fanr/ily  of  children  and  his  utter 
inability  to  provide  for  them,  or  even  to  procure  them  the 
necessaries  of  life.  Hume,  unable  to  bear  his  complaints,  and 
destitute  of  money  to  assist  him,  ran  instantly  to  his  desk, 
took  out  the  grant,  and  presented  it  to  his  miserable  friend, 
who  received  it  with  exultation,  and  whose  name  was  soon 
aft^r,  by  Hume's  interest,  inserted  instead  of  his  own.  After 
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such  a  relation  it  is  needless  that  I  should  say  anv  more  of  his 
genuine  philanthropy  and  generous  beneficence;  but  the  diffi- 
culty will  now  occur,  how  a  man  endowed  with  such  qualities, 
could  possibly  consent  to  become  the  agent  of  so  much  mis- 
chief as  undoubtedly  has  been  done  to  mankind  by  his  wait- 
ings; and  this  difficulty  can  only  be  solved  by  having  recourse 
to  that  universal  passion,  which  has,  I  fear,  a  much  more 
general  influence  over  all  our  actions  than  we  are  willing  to 
confess.  Pride  or  vanity,  joined  to  a  sceptical  turn  of  mind, 
and  to  an  education  which,  though  learned,  rather  sipped 
knowledge  than  drank  it,  was,  probably,  the  ultimate  cause  of 
this  singular  phenomenon;  and  the  desire  of  being  placed  at 
the  head  of  a  sect,  whose  tenets  controverted  and  contradicted 
all  received  opinions,  was  too  strong  to  be  resisted  by  a  man, 
whose  genius  enabled  him  to  find  plausible  arguments,  suffi- 
cient to  persuade  both  himself  and  many  others,  that  his  own 
opinions  were  true.  A  philosophical  knight-errant  was  the 
dragon  he  had  vowed  to  vanquish,  and  he  was  careless,  or 
thoughtless  of  the  consequences  which  might  ensue  from  the 
achievement  of  an  adventure  to  which  he  had  pledged  him- 
self. He  once  professed  himself  the  admirer  of  a  young,  most 
beautiful,  and  accomplished  lady  at  Turin,  who  only  laughed 
at  his  passion.  One  day  he  addressed  her  in  the  usual  com- 
mon-place strain,  that  he  was  abime,  arieanti.  "  Oh!  pour 
aneanti!!''  replied  the  lady,  "  ce  ii'est  en  effct  qiCune  operation 
tres  naturellc  de  vbtre  systeme,"*^ 

"About  this  time  1766  or  somewhat  before  this,  lord  Charle- 
mont  once  more  met  his  friend  David  Hume.  His  lordship 
mentions  him  in  some  detached  papers  which  I  shall  here 
collect,  and  give  to  the  reader.  "  Nothing,"  says  lord  Charle- 
mont,  "  ever  showed  a  mind  more  truly  beneficent  than  Hume's 
whole  conduct  with  regard  to  Rousseau.  That  story  is  too 
well  known  to  be  repeated,  and  exhibits  a  striking  picture  of 
Hume's  heart,  whilst  it  displays  the  strange  and  unaccount- 
able vanity  and  madness  of  the  French,  or  rather  Swiss, 
moralist.  When  first  they  arrived  together  from  France,  hap- 
pening to  meet  Hume  in  the  park,  I  wished  him  joy  of  his 
pleasing  connexion,  and  particularly  hinted  that  I  was  con- 
vinced he  must  be  perfectly  happy  in  his  new  friend,  as  their 
sentiments  were,  I  believed,  nearly  similar.  "  Why  no  man," 
said  he,  "  in  that  you  are  mistaken;  Rousseau  is  not  what  you 
think  him;  he  has  a  hankering  after  the  bible,  and  indeed  is 
little  better  than  a  christian,  in  a  way  of  his  own."  Excess  of 
vanity  was  the  madness  of  Rousseau.  When  he  first  arrived 
in  London,  he  and  his  Armenian  dress   were   followed  bv 
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crowds,  and  as  long  as  this  species  of  admiration  lasted,  he 
was  contented  and  happy.  But  in  London  such  sights  are  only 
the  wonder  of  the  day,  and  in  a  very  short  time  he  was  suffer- 
ed to  walk  where  he  pleased,  unattended,  unobserved.  From 
that  instant  his  discontent  may  be  dated.  But  to  dwell  no 
longer  on  matters  of  public  notoriety,  I  shall  only  mention 
one  fact,  which  I  can  vouch  for  truth,  and  which  would,  of 
itself,  be  amply  sufficient  to  convey  an  adequate  idea  of  the 
amazing  eccentricity  of  this  singular  man.  When,  after  hav- 
ing quarrelled  with  Hume,  and  all  his  English  friends,  Rous- 
seau was  bent  on  making  his  escape,  as  he  termed  it,  into 
France,  he  stopped  at  a  village  between  London  and  Dover, 
and  from  thence  wrote  to  general  Conway,  then  secretary  of 
state,  informing  him  that  although  he  had  got  so  far  with 
safety,  he  was  well  apprised  that  the  remainder  of  his  route 
was  so  beset  by  his  inexorable  enemies,  that,  unprotected,  he 
could  not  escape.  He  therefore  solemnly  claimed  the  protec- 
tion of  the  king,  and  desired  that  a  party  of  cavalry  might  be 
immediately  ordered  to  escort  him  to  Dover.  This  letter 
general  Conway  showed  to  me,  together  with  his  answer,  in 
which  he  assured  him  that  the  postillions  were,  altogether,  a 
very  sufficient  guard  throughout  every  part  of  the  king's 
dominions.  To  return  to  Hume.  In  London  where  he  often 
did  me  the  honour  to  communicate  the  manuscripts  of  his 
additional  essays,  before  their  publication,  I  have  sometimes, 
in  the  course  of  our  intimacy,  asked  him  whether  he  thought 
that,  if  his  opinions  were  universally  to  take  place,  mankind 
would  not  be  rendered  more  unhappy  than  they  now  were; 
and  whether  he  did  not  suppose  that  the  curb  of  religion  was 
necessary  to  human  nature?  "  The  objections,"  answered  he, 
"  are  not  without  weight;  but  error  never  can  produce  good, 
and  truth  ought  to  take  place  of  ail  considerations."  He  never 
failed  in  the  midst  of  any  controversy,  to  give  its  due  praise 
to  every  thing  tolerable  that  was  either  said,  or  written  against 
him.  One  day  that  he  visited  me  in  London,  he  came  into  my 
room  laughing,  and  apparently  well  pleased.  "  What  has  put 
you  into  this  good  humor  Hume?"  said  I.  "  Why  man,"  re- 
plied he,  ''  I  have  just  now  had  the  best  thing  said  to  me  I 
ever  heard.  I  was  complaining  in  a  company,  where  I  spent 
the  morning,  that  I  was  very  ill  treated  by  the  world,  and  that 
the  censures  past  upon  me  were  hard  and  unreasonable.  That 
I  had  written  many  volumes,  throughout  the  whole  of  which, 
there  were  but  few  pages  that  contained  any  reprehensible 
matter,  and  yet,  for  those  few  pages,  I  was  abused  and  torn  to 
pieces."  "  You  put  me  in  mind,"  said  an  honest  fellow  in  the 
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company,  whose  name  I  did  not  know,  "  of  an  acquaintance 
of  mine,  a  notary  public,  who,  having  been  condemned  to  be 
hanged  for  forgery,  lamented  the  hardship  of  his  case;  that, 
after  having  written  many  thousand  inoffensive  sheets,  he 
should  be  hanged  for  one  line." 

"  But  an  unfortunate  disposition  to  doubt  of  every  thing 
seemed  interwoven  with  the  nature  of  Hume,  and  never  was 
there,  I  am  convinced,  a  more  thorough  and  sincere  sceptic. 
He  seemed  not  to  be  certain  even  of  his  own  present  existence, 
and  could  not  therefore  be  expected  to  entertain  any  settled 
opinion  respecting  his  future  state.  Once  I  asked  him  what  he 
thought  of  the  immortality  of  the  soul?  "  Why  troth  man," 
said  he,  "  it  is  so  pretty  and  so  comfortable  a  theory,  that  I 
'-'  wish  I  could  be  convinced  of  its  truth,  but  I  cannot  help 
"  doubting." 

"  Hume's  fashion  at  Paris  when  he  was  there  as  secretary  to 
lord  Hertford,  was  truly  ridiculous;  and  nothing  ever  mark- 
ed in  a  more  striking  manner,  the  whimsical  genius  of  the 
French.  No  man,  from  his  manners,  was  surely  less  formed 
for  their  society,  or  less  likely  to  meet  with  their  approbation; 
but  that  flimsy  philosophy  which  pervades,  and  deadens  even 
their  most  licentious  novels,  was  then  the  folly  of  the  day. 
Freethinking  and  English  frocks  were  the  fashion,  and  the 
Anglomanie  was  the  ton  du  pais.  Lord  Holland,  though  far 
better  calculated  than  Hume  to  please  in  France,  was  also,  an 
instance  of  this  singular  predilection.   Being  about  this  time 
on  a  visit  to  Paris,  the  French  concluded  that  an  Englishman 
of  his  reputation  must  be  a  philosopher,  and  must  be  admired. 
It  was  customary  with  him  to  doze  after  dinner,  and  one  day  at 
a  great  entertainment  he  happened  to  fall  asleep:  *  Le  voila!' 
says  a  marquis,  pulling  his  neighbour  by  the  sleeve,  *  Le  voila! 
qui  pense!'  But  the  madness  for  Hume  was  far  more  singular 
and  extravagant.  From  what  has  been  already  said  of  him,  it 
is  apparent  that  his  conversation  to  strangers,  and  particularly 
to  Frenchmen,  could  be  little  delightful,  and  still  more  parti- 
cularly, one  would  suppose,  to  French  women.  And  yet  no 
lady's  toilet  was  complete  without  Hume's  attendance.  At 
the  opera  his  broad  unmeaning  face  was  usually  seen  entre 
deiix  tolls  minois.  The  ladies  in  France  give  the  ton,  and  the 
ton  was  deism;  a  species  of  philosophy,  ill  suited  to  the  softer 
sex,   in  whose   delicate  frame  v/eakness  is  interesting,   and 
timidity  a  charm.  But  the  women  in  France  were  deists,  as 
with  us  they  were  charioteers.  The  tenets  of  the  new  philoso- 
phy were  a  portee  de  tout  le  monde^  and  the  perusal  of  a  wanton 
novel,  such,  for  instance,  as  Therese  Philosophe,  was  amply 
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sufficient  to  render  any  fine  gentleman,  or  any  fine  lady,  an  ac- 
complished, nay,  a  learned  deist.  How  my  friend  Hume  was 
able  to  endure  the  encounter  of  these  French  female  Titans  I 
know  not.  In  England,  either  his  philosophic  pride,  or  his 
conviction  that  infidelity  was  ill  suited  to  women,  made  him 
perfectly  averse  from  the  initiation  of  ladies  into  the  mysteries 
of  his  doctrine.  I  never  saw  him  so  much  displeased,  or  so  much 
disconcerted,  as  by  the  petulance  of  Mrs.  Mallet,  the  conceit- 
ed wife  of  Bolingbroke's  editor.  This  lady,  who  was  not  ac- 
quainted with  Hume,  meeting  him  one  night  at  an  assembly, 
boldlv  accosted  him  in  these  words:  *"' Mr.  Hume,  give  me 
"leave  to  introduce  myself  to  you;  we  deists  ought  to  know 
*'  each  other."  ••'  Madam,"  replied  he,  ''  I  am  no  deist.  I  do 
"  not  style  myself  so,  neither  do  I  desire  to  be  known  by  that 
"  appellation." 

"  Nothing  ever  gave  Hume  more  real  vexation,  than  the 
strictures  made  upon  his  history  in  the  house  of  lords,  by  the 
great  lord  Chatham.  Soon  after  that  speech  I  met  Hume,  and 
ironically  wished  him  joy  of  the  high  honour  that  had  been 
done  him.   '  Zounds,  man,'  said  he,  with  more  peevishness 
than  I  had  ever  seen  him  express,  '  he's  a  Goth!  he's  a  Van- 
dal!'  Indeed,  his  history  is  as  dangerous  in  politics,  as  his 
essays  are  in  rehgioni  and  it  is  somewhat  extraordinary,  that 
the  same  man  who  labours  to  free  the  mind  from  what  he  sup- 
poses religious  prejudices,  should  as  zealously  endeavour  to 
shackle  it  with  the  servile  ideas  of  despotism.   But  he  loved 
the  Stuart  family,  and  his  history  is,  of  course,  their  apology. 
All  his  prepossessions,  however,  could  never  induce  him  abso- 
lutely to  falsify  history;  and  though  he  endeavours  to  soften 
the  failings  of  his  favourites,  even  in  their  actions,  yet  it  is  on 
the  characters  which  he  gives  to  them,  that  he  principally  de- 
pends for  their  vindication;  and  from  hence  frequently  pro- 
ceeds, in  the  course  of  his  history,  this  singular  incongruity, 
that  it  is  morally  impossible  that  a  man,  possessed  of  the  cha- 
racter which  the  historian  delineates,  should,  in  certain  circum- 
stances, have  acted  the  part  which  the  same  historian  narrates 
and  assigns  to  him.  But  now  to  return  to  his  philosophical 
principles,  which  certainly  constitute  the  discriminative  feature 
of  his  character.  The  practice  of  combating  received  opinions, 
had  one  unhappy,  though  not  unusual,  effect  on  his  mind.  He 
grew  fond  of  paradoxes,  which  his  abilities  enabled  him  suc- 
cessfully to  support;  and  his  understanding  was  so  far  warped 
and  bent  by  this  unfortunate  predilection,  that  he  had  well 
nigh  lost  that  best  faculty  of  the  mind,  the  almost  intuitive 
perception  of  truth.  His  sceptical  turn  made  him  doubt,  and 
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consequently  dispute,  every  thing;  yet  was  he  a  fair  and  plea- 
sant disputant.  He  heard  with  patience,  and  answered  without 
acrimony.  Neither  was  his  conversation  at  any  time  offensive, 
even  to  his  more  scrupulous  companions;  his  good  sense,  and 
good  nature,  prevented  his  saying  any  thing  that  was  likely  to 
shock,  and  it  was  not  till  he  w^as  provoked  to  argument,  that, 
in  mixed  companies,  he  entered  into  his  favourite  topics. 
Where  indeed,  as  was  the  case  v/ith  me,  his  regard  for  an^' 
individual  rendered  him  desirous  of  making  a  proselyte,  his 
efforts  were  great,  and  anxiously  incessant." 


"  In  travelling  through  France  I  happened,  luckily  for  me, 
to  get  acquainted  with  Mr.  Elliot,'*  a  gentleman  of  Cornwall, 
whose  excellent  understanding,  cultivated  and  improved  by 
the  best  education,  and  animated  by  a  mind  of  the  most  pleasing 
cast,  rendered  him  the  most  agreeable  of  companions.  We 
travelled  together  for  some  time,  and  finding  ourselves  not 
very  far  from  Bourdeaux,  we  determined  not  to  miss   the 
opportunity  of  going  there,  not  so  much  prompted  thereto  by 
the  beauty  of  the  town,  and  the  adjacent  country,  as  by  our 
ardent  desire  of  seeing,  and  of  knowing,  the  president  Mon- 
tesquieu. Arrived  at  Bourdeaux,   our  first  inquiry  was  con- 
j  cerningthe  principal  object  of  our  journey;  but  how  great  was 
'  our  disappomtment,  when  we  found  that  he  had  left  the  city, 
\  and  was  gone  to  reside  at  a  country  seat,  four  or  five  hours 
[  distant.  To  leave  our  longing  unsatisfied  was  truly  mortifying 
1  to  us;  and  yet  what  could  be  done?  At  length,  after  a  long 
deliberation,  we  determined  to  strike  a  bold  stroke;  and,  get- 
:  ting  the  better  of  all  timidity,  perhaps  propriety,  we  sat  down 
and  wrote  a  joint  letter,  in  which  we  candidly  told  the  presi- 
:  dent  our  reasons  for  visiting  Bourdeaux,  our  sad  disappoint- 
i  ment,  our  eager  wishes  for  the  honour  of  his  acquaintance, 
^  which,  as  English  subjects,   we    most    particularly  desired; 
concluding  by  begging  pardon  for  our  presumption,  and  leave 
;  to  wait  on  him  at  his  villa.  Neither  did  we  languish  long  for 
^  an  answer;  it  quickly  arrived,  in  every  respect  as  we  would 
have  wished,  and  consisted  of  modest  acknowledgments  for 
the  honour  we  did  him,  assertions  of  the  high  esteem  in  which 
he  held  our  country,  and  the  most  hearty,  and  pressing  invi- 
tation to  come  to  him  as  soon  as  our  occasions  would  permit. 
The  first  appointment  with  a  favourite  mistress  could  not  have 
rendered  our  night  more  restless;  and  the  next  morning  we 

*  Edward,  afterwards  lord  Elliot. 
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set  out  so  early  that  we  arrived  at  his  villa  before  he  was  risen. 
The  servant  showed  us  into  his  library,  where  the  first  object 
of  curiosity  that  presented  itself  was  a  table,  at  which  he  had 
apparently  been  reading  the  night  before,  a  book  lying  upon  it 
open,  turned  down,  and  a  lainp  extinguished.  Eager  to  know 
the  nocturnal  studies  of  this  great  philosopher,  we  immediately 
flew  to  the  book;  it  was  a  volume  of  Ovid's  works,  containing 
his  elegies,  and  open  at  one  of  the  most  gallant  poems  of  that 
master  of  love.  Before  we  could  overcome  our  surprise,  it 
was  greatly  increased  by  the  entrance  of  the  president,  whose 
appearance  and  manner  was  totally  opposite  to  the  idea  which 
we  had  formed  to  ourselves  of  him;  instead  of  a  grave,  austere 
philosopher,  whose  presence  might  strike  with  awe  such  boys 
as  we  were,  the  person  who  now  addressed  us,  was  a  gay,  po- 
lite, sprightly  Frenchman;  who,  after  a  thousand  genteel  com- 
plim.ents,  and  a  thousand  thanks  for  the  honour  we  had  done 
him,  desired  to  know  whether  we  would  not  breakfast,  and, 
upon  our  declining  the  offer,  having  already  eaten  at  an  inn  not 
far  from  the  house,  *  Come  then,'  says  he, '  let  us  walk;  the  day 
is  fine,  and  I  long  to  show  you  my  villa,  as  I  have  endeavoured 
to  form  it  according  to  the  English  taste,  and  to  cultivate  and 
dress  it  in  the  English  manner.'  Following  him  into  the  farm, 
we  soon  arrived  at  the  skirts  of  a  beautiful  wood,  cut  into  walks, 
and  paled  round,  the  entrance  to  which  was  barricadoed  with 
a  movable  bar,  about  three  feet  high,  fastened  v\' ith  a  padlock. 
'  Come,'  said  he,  searching  in  his  pocket,  '  it  is  not  worth  our 
while  to  wait  for  the  key;  you,  I  am  sure,  can  leap  as  well  as  I 
can,  and  this  bar  shall  not  stop  me.'  So  saving,  he  ran  at  the  bar,| 
and  fairly  jumped  over  it,  while  we  followed  him  with  amaze- 
ment, though  not  without  delight,  to  see  the  philosopher  likelyj 
to  become  our  playfellow.  This  behaviour  had  exactly  the  effect 
which  he  meant  it  should  have.  He  had  observed  our  awkwarc 
timidity  at  his  first  accosting  us,  and  was  determined  to  rid  u£ 
of  it:  all  that  awe  with  which,  notwithstanding  his  appearance, 
his  character  had  inspired  us,  and  that  consequent  bashfulness 
which  it  must  have  occasioned,  was  now  taken  off;  his  age  an( 
awful  character  disappeared;  and  our  conversation  was  just  as 
free  and  as  easy  as  if  we  had  been  his  equals  in  years,  as  ii 
every  other  respectable  qualification.  Ourdiscourse  now  turnec 
on  matters  of  taste  and  learning.  He  asked  us  the  extent  of  oui 
ti-avels,  and,  as  I  had  visited  the  Levant,  he  fixed  himself  par- 
ticularly on  me, and  inquired  into  several  circumstances  relative] 
to  the  countries  where  I  had  been,  in  many  of  v/hich  I  had  the 
good  fortune  to  satisfy  him.  He  lamented  his  own  fate,  which] 
had  prevented  his  seeing  those  curious  regions,  and  descanted! 
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with  great  ability  on  the  advantages  and  pleasures  of  travel. 
'  However,'  said  he,  '  I,  too,  have  been  a  traveller,  and  have 
seen  the  country  in  the  world  which  is  most  worthy  our 
curiosity — I  mean  England.'  He  then  gave  us  an  account  of 
his  abode  there,  the  many  civilities  he  had  received,  and  the 
delight  he  felt  in  thinking  of  the  time  he  had  spent  there. 
'  However,'  continued  he,  '  though  there  is  no  country  under 
Heaven  which  produces  so  many  great  and  shining  characters 
as  England,  it  must  be  confessed,  that  it  also  produces  many 
singular  ones,  v/hich  renders  it  the  more  worthy  our  curiosity, 
and,  indeed,  the  more  entertaining.  You  are,  I  suppose,  too 
young  to  have  known  the  duke  of  Montagu:*  that  was  one  of 
the  most  extraordinary  characters  I  ever  met  with;  endowed 
with  the  most  excellent  sense,  his  singularity  knew  no  bounds. 
Only  think!  at  my  first  acquaintance  with  him,  having  invited 
me  to  his  country  seat,  before  I  had  leisure  to  get  into  any  sort 
of  intimacy,  he  practised  on  me  that  whimsical  trick  which, 
undoubtedly,  you  have  either  experienced,  or  heard  of;  under 
the  idea  of  playing  the  play  of  an  introduction  of  ambassadors^ 
he  soused  me  over  head  and  ears  into  a  tub  of  cold  water.  I 
thought  it  odd,  to  be  sure,  but  a  traveller,  as  you  well  know, 
must  take  the  world  as  it  goes,  and,  indeed,  his  great  goodness 
to  me,  and  his  incomparable  understanding,  far  overpaid  me 
for  all  the  inconveniences  of  my  ducking.  Liberty,  however, 
is  the  glorious  cause!  that  it  is,  which  gives  human  nature  fair 
play,  and  allows  every  singularity  to  show  itself,  and  which, 
fo-r  one  less  agreeable  oddity  it  may  bring  to  light,  gives  to  the 
world  ten  thousand  great,  and  useful  examples.'' 

"  With  this,  and  a  great  deal  more  conversation,  every  word 
of  which  I  would  wish  to  remember,  we  finished  our  walk,  and 
having  viewed  every  part  of  the  villa,  which  was,  as  he  had  told 
us,  altogether  imitated  from  the  English  style  of  gardenings 
we  returned  to  the  house,  were  shown  into  the  drawing  room, 
and  were  most  politely  received  by  Madame  la  Baroune,  and 
her  daughter.  Madame  de  Montesquieu  was  an  heiress  of  the 
reformed  religion,  which  she  still  continued  to  profess.  She 
was  an  elderly  woman,  and,  apparently,  had  never  been  hand- 
some. Mademoiselle  was  a  sprightly,  affable,  good-humored 
girl,  rather  plain,  but,  at  the  same  time,  pleasing;  these* 
with  the  president's  secretary,  u'honi  we  afterwards  found  to 
be  an  Irishman,  formed  our  society.  The  secretary  spoke  no* 

*  John,  duke  of  Montaj^u,  married  to  one  of  the  daughters  of  the  duke  o\ 
Marlborough.  From  every  account,  his  f^race  was  just  as  Montesquieu  has 
represented  liina;  out  his  eccenti'icitv  wa.s/m  this  instance,  carried  very  far 
indeed- 
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thing  but  French,  and  had  it  been  possible  that  Elliot  and  I, 
in  our  private  conversation,  could  have  uttered  any  thing  to 
the  disadvantage  of  our  hosts,  we  might  have  been  disagree- 
ably trapped  by  our  ignorance  of  his  country,  but  nothing  of 
that  kind  could  possibly  happen;  every  thing  we  said  was  to . 
the  praise  of  the  president,  and  the  politeness  shown  us  by  his 
family.  Our  dinner  was  plain,  and  plentiful;  and  when,  after 
having  dined,  we  made  an  offer  to  depart,  the  president  insisted 
upon  our  stay;  nor  did  he  suffer  us  to  leave  him  for  three  days, 
during  which  time  his  conversation  was  as  sprightly,  as  in- 
structive, and  as  entertaining  as  possible.  At  length  we  took 
our  leave,  and  returned  to  Bourdeaux,  whither  we  were 
escorted  by  the  secretary;  who  now,  to  our  great  surprise, 
spoke  English,  and  declared  himself  my  countryman." 

"  The  baron,  though  still  styled  president,  had  lately  re- 
signed that  office  on  the  following  occasion:  The  intendant  of 
the  province,  a  man  whose  ideas  were  far  more  magnificent 
than  merciful,  had  taken  it  into  his  head  that  he  would  make 
Bourdeaux  the  finest  city  in  France,  and,  for  that  purpose,  had 
caused  to  be  delineated  on  paper,  the  plan  of  a  new  quarter, 
where  the  streets  v/ere  laid  out  in  the  most  sumptuous  manner, 
of  a  great  breadth,  and  in  lines  directly  straight.  This  plan,  with 
the  approbation  of  the  court,  he  had  now  begun  to  execute, 
and  that  without  the  least  consideration  that  the  streets  which 
he  was  laying  out,  not  only  cut  through  gardens,  vineyards, 
and  the  houses  of  citizens  and  gentlemen,  which,  if  they 
happened  to  stand  in  the  way,  v/ere  instantly  levelled  with  the 
ground;  and  that  without  any  determined  indemnification  to 
the  owner.  The  president  saw  this  tyranny,  detested,  and 
resisted  it;  and,  by  his  influence  and  authority,  for  a  while 
suspended  the  execution.  Both  parties  appealed  to  Versailles, 
v;bere  the  affair  was  examined  into,  and  where  the  good  presi- 
dent made  use  of  all  his  influence  in  behalf  of  his  countrvmen, 
he  himself  not  being  in  the  smallest  degree  interested.  But  the 
intendant  prevailed;  and  orders  were  issued  that,  at  all  events, 
the  plan  should  be  pursued.  The  president,  justly  discontent- 
ed, obtained  leave  to  part  with  his  office,  and  Bourdeaux  is  now 
the  most  magnificent  city  in  France,  built  on  the  ruin  of  hun- 
dreds. Consider  this,  ye  degenerate  Englishmen,  who  talk 
without  abhorrence  of  arbitrary  power!" 

"  Having  remained  at  Bourdeaux  a  competent  time,  Elliot 
and  I  parted,  and  I  set  out  for  Paris,  where  I  was  no  sooner 
arrived  than  Monsieur  de  Montesquieu,  who  had  been  there 
some  days  before  me,  most  kindly  came  to  see  me,  and,  during 
tht^  time  of  my  abode  in  that  metropolis,  we  saw  each  other 
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frequently,  and  every  interview  increased   my  esteem  and 
'  affection  for  him." 

*'  I  have  frequently  met  him  in  company  with  ladies,  and 

I  have  been  as  often  astonished  at  the  politeness,  the  gallantry, 

•i  and  sprightliness  of  his  behaviour.  In  a  word,  the  most  accom- 

phshed,  the  most  refined  petiUmaitre  of  Paris,  could  not  have 

been  more  amusing,  from  the  liveliness  of  his  chat,  nor  could 

have  been  more  inexhaustible  in  that  sort  of  discourse  which  is 

best  suited  to  women,  than  this  venerable  philosopher  of  seventy 
years  old.  But  at  this  we  shall  not  be  surprised,  when  we  reflect 
that  the  profound  author  of  L'Esprit  des  Loix,  was  also  author 
Gn'd    ^^^^''^''  Letters,  and  of  the  truly  gallant  Temple  de 

"  He  had,  however,  to  a  great  degree,  though  not  among 

women,  one  quality  which  is  not  uncommon  with  abstracted 

i  men,  r  mean  absence  of  mind.  I  remember  dining  in  company 

with  him  at  our  ambassador's,  lord  Albemarle,  where,  during 

the  time  of  dinner,  being  engaged  in  a  warm  dispute,  he  gave 

away  to  the  servant,  who  stood  behind  him,  seven  clean  plates 

I  supposmg  that  he  had  used  them  all.  But  this  was  onlv  in  the' 

1  heat  of  controversy,  and  when  he  was  actuated  by  that  lively 

land  impetuous  earnestness,  to  which,  though  it  never  carried 

thim  beyond  the  hounds  of  good  breeding,  he  was  as  liable  as 

I  any  man  I  ever  knew.  At  all  other  times  he  was  perfectly 

I  collected,  nor  did  he  ever  seem  to  think  of  any  thing  out  of  the 

scope  of  the  present  conversation." 

"  In  the  course  of  our  conversations,  Ireland,  and  its  inte- 
rests, have  often  been  the  topic;  and,  upon  these  occasions,  I 
have  always  found  him  an  advocate  for  an  union  between  that 
country  and  England.  '  Were  I  an  Irishman,'  said  he,  '  i  should 
certainly  wish  for  it;  and,  as  a  general  lover  of  liberty,  I  sin- 
cerely desire  it;  and  for  this  plain  reason,  that  an  inferior  coun- 
try, connected  with  one  much  her  superior  in  force,  can  never 
be  certain  of  the  permanent  enjoyment  of  constitutional  free- 
dom, unless  she  has,  by  her  representatives,  a  proportional 
^share  in  the  legislature  of  the  superior  kingdom." 

"  A  few  days  before  I  left  Paris  to  return  home,  this  great 
man  fell  sick,  and,  though  I  did  not  imagine,  from  the  nature 
ot  his  complaint,  that  it  was  likely  to  be  fatal,  I  quitted  him 
however,  with  the  utmost  regret,  and  with  that  sort  of  fore- 
boding which  sometimes  precedes  misfortunes.  Scarcely  was  I 
arrived  in  England,  when  I  received  a  lett^:r,  from  one  whom 
1  had  desired  to  send  me  the  most  particular  accounts  of  him, 
communicatmg  to  me  the  melancholy  news  of  his  death,  and 
assuring  me,  what  I  never  doubted,  that  he  had  died  as  he 

VOL.    II,  p 
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lived,  like  a  real  philosopher;  and  what  is  more,  with  true 
christian  resignation.  What  his  real  sentiments,  with  regard 
to  religion,  were,  I  cannot  exactly  say.  He  certainly  was  not 
a  papist;  but  I  have  no  reason  to  believe  that  he  was  not  a 
christian:  in  all  our  conversations,  which  were  perfectly  free, 
I  never  heard  him  utter  the  slightest  hint,  the  least  word,  which 
savored  of  profaneness;  but,  on  the  contrary,  whenever  it 
came  in  his  way  to  mention  Christianity,  he  always  spoke  of 
its  doctrine  and  of  its  precepts  with  the  utmost  respect  and 
reverence;  so  that,  did  I  not  know  that  he  had  too  much  wis- 
dom and  goodness  to  wish  to  depreciate  the  ruling  religion, 
from  his  general  manner  of  expressing  himself,  I  should  make 
no  scruple  freely  to  declare  him  a  perfect  christian.  At  his 
death  the  priests,  as  usual,  tormented  him,  and  he  bore  their 
exhortations  with  the  greatest  patience,  good  humor,  and 
decency;  till  at  length  fatigued,  by  their  obstinate  and  tiresome 
pertinacity,  he  told  them  that  he  was  much  obliged  for  their 
comfort,  but  that,  having  now  a  very  short  time  to  live,  he 
wished  to  have  those  few  minutes  to  himself,  as  he  had  lived 
long  enough  to  know  how  to  die.  A  day  or  two  before  his 
death  an  unlucky  circumstance  happened,  by  which  the  world 
has  sustained  an  irreparable  loss.  He  had  written  the  history 
of  Louis  the  eleventh,  including  the  transactions  of  Europe 
during  the  very  important,  and  interesting  period  of  thai 
prince's  reign.  The  work  was  long  and  laborious,  and  some, 
who  had  seen  parts  of  it,  have  assured  me,  that  it  was  superioi 
even  to  his  other  writings.  Recollecting  that  he  had  two  manu- 
scripts of  it,  one  of  them  perfect,  and  the  other  extremely  mu^ 
tilated,  and  fearing  that  this  imperfect  copy  might  fall  intoth< 
hands  of  some  ignorant  and  avaricious  bookseller,  he  gave  his 
valet  de  chambre  the  key  of  his  escrutoir,  and  desired  him  tc 
burn  that  manuscript  which  he  described  to  him.  The  unluckj 
valet  burned  the  fair  copy,  and  left  that  from  which  it  WJ 
impossible  to  print." 

"  There  is  nothing  more  uncommon  than  to  see,  in  the  sam< 
man,  the  most  ardent  glow  of  genius,  the  utmost  liveliness  o: 
fancy,  united  with  the  highest  degree  of  assiduity  and  oi 
laborioasness.  The  powers  of  the  mind  seem  in  this  to 
resemble  those  of  the  body.  The  nice  and  ingenious  hand  of 
the  oculist  was  never  made  to  heave  the  sledge,  or  to  till  the 
ground.  In  Montesquieu,  however,  both  these  talents  were 
eminently  conspicuous.  No  man  ever  possessed  a  more  lively, 
a  more  fanciful  genius.  No  man  was  ever  more  laborious.  His 
Esprit  des  Loix  is,  perhaps,  the  result  of  more  reading  than 
any  treatise  ever  yet  composed.  M.  de  Secondat,  son  to  the 
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president,  has  now  in  his  possession  forty  folio  volumes  in  his 
father's  handwriting,  which  are  nothing  more  than  the  com- 
mon-place books,  from  whence  this  admirable  work  was 
extracted.  Montesquieu,  indeed,  seems  to  have  possessed  the 
difficult  art  of  contracting  matter  into  a  small  compass,  without 
rendering  it  obscure,  more  perfectly  than  any  man  who  ever 
wrote.  His  Grandeur  et  Decadence  des  Remains  is  a  rare 
instance  of  this  talent;  a  book  in  which  there  is  more  matter 
than  was  ever  before  crammed  together  in  so  small  a  space. 
One  circumstance  with  regard  to  this  last  mentioned  treatise 
has  often  struck  me,  as  a  sort  of  criterion  by  which  to  judge 
of  the  materialness  of  a  book.  The  index  contains  nearly  as 
many  pages  as  the  work  itself." 


"  Even  to  those  whose  solicitude  for  the  general  welfare  of 
the  empire  is  not  augmented  by  any  legislative  duty,  it  may 
be  matter  of  historic,  certainly  of  liberal  curiosity,  to  acquire 
some  knowledge  of  the  eminent  men,  who,  with  the  aid  of 
British  statesmen,  often  without  it,  and  under  too  many  dis- 
couragements of  every  sort,  domestic  or  external,  influenced 
the  deliberations  of  the  Irish  parliament,  and,  in  truth,  pre- 
served  the  connexion  between  the  two  countries.  Many  of 
them  were  men  of  such  experience,  of  intellect  so  seasoned, 
so  wary,  so  provident,  so  mixed  with  political  knowledge,  and 
improved  by  exertion,  that  an  entire  delineation  of  their  cha- 
racters would  be  more  suited  to  the  writer  of  Irish  aifairs  in 
general,  than  memoirs  like  these.  But  to  sketch  some  of  the 
most  prominent  features  of  their  minds,  their  habits,  their 
political  qualifications,  and  parliamentary  history,  may  not  be 
altogether  uninteresting.  Such  parts  of  this  work  can  scarcely 
be  called  digressions,  or  if  so,  they  must,  I  think,  be  rather 
approved  of  than  condemned.  They  will  enable  the  reader  to 
form  a  more  accurate  idea  of  the  period  in  which  lord  Charle- 
mont lived,  and  he  will  be  known  much  better,  when  we  view, 
at  the  same  time,  many  of  those  who  are  thus  placed  around 
him,  whether  statesmen,  personal,  or  political  friends,  or  po- 
litical opponents.  Their  history  will,  sometimes,  best  elucidate 
his.  At  the  time  that  lord  Halifax  visited  Ireland,  with  Mr. 
Hamilton  as  his  secretary,  eloquence,  or  at  least  the  higher 
species  of  it,  that  faculty  which,  whilst  it  instructs,  animates, 
and  impels  the  mind  almost  as  its  pleases,  was,  in  general,  dis- 
regarded. A  certain  degree  of  political  ferment  is  necessary  to 
the  existence  of  oratory;  and  when  the  state  becomes  torpid, 
oratory  will  soon  be  equally  so.  The  blaze  which  had  been 
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excited  in  IToo  was  no  mort'  st-en.  The  chiefs  who  fanned  that 
flame  were  completely  gratified  by  the  court,  and  had  not  the 
least  inclination  to  indulge  the  public  with  such  spectacles 
longer  than  suited  their  own  sinister  ambition.  At  this  memo- 
rable period,  Anthony  iMalone"^^  had  taken  a  part,  such  as  might 
be  expected  from  the  preeminence  of  his  intellectual  powers; 
but,  as  it  was  the  greatest,  so  it  was,  I  believe,  the  last  of  his 
oratorical  triumphs.  Happil\-  for  the  public,  who  derived  such 
benefit  from  his  forensic  labours,  the  vigor  of  his  mind  re- 
mained unbroken  almost  to  the  hour  of  his  dissolution;  but 
though  he  sometimes  spoke  in  the  house  of  commons,  no 
occasion  presented  itself,  or,  in  his  opinion,  a  similar  exertion 
of  his  unrivalled  taUnts  was  not  requisite.  It  is  to  be  observed 
that,  though  an  excellent  scholar,  etlucated  at  Christ-church, 
Oxfv>rd,  where  he  distinguished  himself,  he  always  spoke  with 
more  force  than  elegance.  Ketinemcnt  oi  language  was  not 
to  be  found  in  parliament  at  this  time,  nor  for  many  years  pre- 
ceding. So  far  from  it,  that  an  unlettered  style,  almost  ap- 
proaching to  coarseness  and  vulg-aritv,  was  the  only  one  per- 
mitted b\  the  house  of  commons.  Some  of  the  old  members, 
(^such  is  the  force  oi  habit)  insisted,  that  business  could  not  be 
carried  on  in  any  other,  and  the  young  members,  till  INIr, 
Hutchinson  appeared,  would  not  venture  to  contradict  them. 
^hi^  genuine  business  of  the  house  will  alwavs  remain  in  the 
hands  of  a  few,  but  parliamentary  sJ?eaJ^in^  was,  in  those 
days,  confined  also  to  a  few;  the  secretary,  the  leading  com- 
missioners of  the  revenue,  the  attornev-general,  and  one 
or  two  grave  sergeants  at  law;  men  of  steril,  and  almost 
interminable  rhetoric.  If  a  contested  election,  or  some  such 
question,  called  forth  the  exertions  of  the  gentlemen  last  men- 
tioned, they  never  thougiit  of  closing  their  speeches,  till  re- 
peated hints  from  their  party  obliged  them  so  to  do.  If,  to  the 
dismay  of  the  house,  ther  rose  near  midnight,  they  were  as 
certain,  though  sad,  harbingers  of  dav,  as  *'  the  bird  of  dawn- 
ing" ever  was.  The  house  was  astonished  at  the  laborious 
constancy  of  such  men,  and  often  resigned  all  speaking  to 
them,  in  a  kind  of  absolute  despair.'* 

*•■  John  Ht  ly  Hutchinson,  father  to  the  earl  of  Donough- 
more,  and  lord  Hutchinson,  introduced  a  classical  idiom  into 
th^  house  ol  ccnnmons.  No  member  was  ever  more  extolled, 
and  more  in  fashion  than  he  was  on  his  first  appearance  there. 
He  opposed  government  upon  almost  everv  question,  but  his 
opposition  was  of  no  long  continuance. — As  an  orator,  his 

•  Chancellor  of  the  exchequer,  &.c.  S;c.  in  Ireland. 


X  8 1 1 .]         Memoirs  of  James^  Earl  of  Charlemont*  117 

expression  was  fluent,  easy,  and  lively;  his  wit  fertile  and 
abundant;  his  invective  admirable,  not  so  much  from  any 
peculiar  energy  of  sentiment  or  diction,  as  from  being  always 
unclogged  with  any  thing  superfluous,  or  which  could  at  all 
diminish  the  justness  and  brilliancy  of  its  coloring.  It  ran 
along  with  the  feelings  of  the  house,  and  never  went  beyond 
them.  He  saw  what  the  house  could  bear,  and  seemed  to  take 
the  lead  in  directing  their  resentment  rather  than  in  pointing 
his  own.  On  such  occasions  he  sunk,  as  it  were,  into  a  tempo- 
rary oblivion  of  his  own  disposition,  (for  he  was  naturally 
very  irritable)  and  appeared  free  from  all  unseemly  impetuosity, 
indulging  the  keenest  wit,  equally  within  the  rules  of  the  house, 
and  the  limits  of  decorum.  The  consequence  of  this  assumed 
calmness  was,  that  he  never  was  stopped.  The  house  was  paid 
such  deference  to,  that  it  could  not,  and  received  so  much 
entertainment,  that  it  would  not  interfere.  The  members  for 
along  time  remembered  his  satire, and  the  objects  of  it  seldom 
forgave  it." 

"•  In  his  personal  contests  with  Mr.  Flood,  fand  in  the  more 
early  part  of  their  parliamentary  career  they  were  engaged  in 
many,)  he  is  supposed  to  have  had  the  advantage.  The  respect 
which  he  uniformly  observed  towards  the  house,  and  the  style 
of  his  speaking,  might  have  contributed  somewhat  to  this.  His 
oratory  was  of  that  gayer  kind  which  captivates  an  Irish 
auditor}%  and  incorporated  itself  more  easily  with  the  subjects 
which,  at  that  period,  engaged  the  attention  of  the  house  of 
commons.  It  was,  therefore,  without  derogating  at  all  from 
his  talents,  the  contention  of  Demosthenes  and  Hyperides,  on 
points  where  we  may  justly  conclude,  from  the  characters  of 
those  two  eminent  Athenians,  Hyperides  must  have  been  su- 
perior. To  Flood's  anger,  Hutchinson  opposed  the  powers  of 
ridicule,  to  his  strength  he  opposed  refinement,  to  the  weight 
of  his  oratory,  an  easy,  flexible  ingenuity,  nice  discrimination, 
and  graceful  appeal  to  the  passions.  As  the  debate  ran  high, 
Flood's  eloquence  alternately  displayed  austere  reasoning,  and 
tempestuous  reproof;  its  colors  were  chaste,  but  gloomy; 
Hutchinson's,  on  the  contrary,  were  of  *••  those  which  April 
wears,"  bright,  various,  and  transitory;  but  it  was  a  vernal 
evening  after  a  storm;  and  he  was  esteemed  the  most  success- 
ful because  he  was  the  most  pleasing." 

"  In  every  thing  that  he  said  in  the  house  of  commons,  he 
seemed  to  have  a  great  sense  of  public  propriety;  he  was  not 
tedious,  but  he  sometimes  enlarged  on  subjects  more  than 
was  necessary;  a  defect  which  his  enemies  criticised  with 
peculiar  severity.  But  Mr.  Gerard  Hamilton,  (than  whom  a 
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better  judge  of  public  speaking  has  seldom  been  seen,)  ob- 
served, that  he  was  that  speaker,  who,  in  his  support  of  go- 
vernment, had  always  something  to  say  which  gratified  the 
house.  "  He  can  go  out  in  all  weathers,"  continued  Mr. 
Hamilton,  "  and  as  a  debater  is  therefore  inestimable." 


Philip  Tisdall,  attorney-general,  cannot  be  omitted  in  a  work 
of  this  kind.  The  singularity  of  his  talents  and  temperament 
demand  a  more  peculiar  delineation  of  his  character.  He  came 
into  parliament  in  the  year  1739,  as  representative  of  the 
university  of  Dublin.  This  respectable  situation  he  occupied, 
though "^ not  without  some  trouble,  and  much  personal  obloquy, 
at  every  election,  to  the  time  of  his  death,  in  1777." 

"  He  had  an  admirable,  and  most  superior  understanding; 
an  understanding  matured  by  years;  by  long  experience;  by 
habits  with  the  best  company  from  his  youth;  with  the  bar, 
with  parliament,  with  the  state.  To  this  strength  of  intellect 
was  added  a  constitutional  philosophy,  or  apathy,  which  never 
suffered  him  to  be  carried  away  by  attachment  to  any  party, 
even  his  own.  He  saw  men  and  things  so  clearly;  he  under- 
stood so  well  the  whole  farce  and  fallacy  of  life,  that  it  passed 
before  him  like  a  scenic  representation,  and,  till  almost  the 
close  of  his  days,  he  went  through  the  world  with  a  constant 
sunshine  of  soul,  and  an  inexorable  gravity  of  feature.  His 
countenance  was  never  gay,  and  his  mind  was  never  gloomy." 

"  He  was  an  excellent  politician,  equally  able  to  draw 
government  into  difficulties,  and  bring  it  out  of  them  again, 
though  it  must  be  allowed,  that  he  never  abused  the  confi- 
dence of  government.  Far  from  it.  But  when  ministers  here 
found  themselves  embarrassed  by  neglecting  to  consult  him, 
which  was  sometimes  the  case,  he  enjoyed  their  distress  with 
peculiar  complacency,  and  with  a  face  of  Erebus,  no  lover  was, 
at  that  moment,  more  pleased,  nor  Stoic  more  immovable. 
He  seemed  to  have  acquired  an  entire  power  over  his  senses, 
and  when  his  mind  was  most  impregnated,  and  his  passions 
most  engaged,  he  looked,  if,  in  his  opinion,  the  measure  re- 
quired it,  as  if  he  had  almost  ceased  to  see,  to  hear,  or  to 
speak." 

"  He  Avas  an  able  speaker,  as  well  at  the  bar,  as  in  the  house 
of  commons,  though  his  diction  was  very  indifterent.  He  did, 

*  He  was  opposed  at  his  first  election  by  Mr.  M'Caulay,  a  good  lawyer, 
and  respectable  man.  Dean  Jtv//;' supported  M'Caulay,  who,  on  the  casting 
up  of  the  poll,  had  a  majority  of  votes,  but  the  court-party  set  his  election 
aside,  and  declared  Tisdall  the  sitting  member. 
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not  speak  so  much  at  length  as  many  of  his  parliamentary  co- 
adjutors, though  he  knew  the  whole  of  the  subject  much 
better  than  they  did.  He  was  not  only  a  good  speaker  in  par- 
liament, but  an  excellent  manager  of  the  house  of  commons. 
He  never  said  too  much.  He  had  great  merit  in  what  he  did 
not  say,  for  government  was  never  committed  by  him.  He 
plunged  into  no  difficulty,  nor  did  he  ever  suffer  his  antagonist 
to  escape  from  one." 

"  Walter  Hussey,  who  afterwards  took  the  name  of  Burgh, 
and  was  advanced  to  the  station  of  lord  chief  baron  of  the 
exchequer,  came,  at  this  time,  into  parliament,  under  the 
auspices  of  James,  duke  of  Leinster.  He  immediately  joined 
the  great  opposition  then  formed  against  the  administration  of 
lord  Townshend.  His  speeches,  when  he  first  entered  the 
house  of  commons,  were  very  brilliant,  very  figurative,  and 
far  more  remarkable  for  that  elegant,  poetic  taste  which  had 
highly  distinguished  him,  when  a  member  of  the  university, 
than  any  logical  illustration,  or  depth  of  argument.  But  as  he 
was  blessed  with  great  endowments,  every  session  took  aw^ay 
somewhat  from  the  unnecessary  splendor  and  redundancy  of 
his  harangues.  To  make  use  of  a  phrase  of  Cicero,  in  speaking 
of  his  own  improvement  in  eloquence,  his  orations  were  gra- 
dually deprived  of  all  fever.*  Clearness  of  intellect,  a  subtle, 
refined,  and  polished  wit,  a  gay,  fertile,  uncommonly  fine 
imagination,  very  classical  taste,  superior  harmony,  and  ele- 
gance of  diction,  peculiarly  characterised  this  justly-celebrated 
man.  Though  without  beauty,  his  countenance  was  manly, 
engaging,  and  expressive;  his  figure  agreeable  and  interesting; 
his  deportment  eminently  graceful." 

"  To  those  who  never  heard  him,  as  the  fashion  of  this 
world  in  eloquence,  as  in  all  things,  soon  passes  away,  it  may 
be  no  easy  matter  to  convey  a  just  idea  of  his  style  of  speaking; 
it  differed  totally  from  the  models  which  have  been  presented 
to  us  by  some  of  the  great  masters  of  rhetoric  in  latter  days. 
His  eloquence  was  by  no  means  gaudy,  tumid,  nor  approaching 
to  that  species  of  oratory,  which  the  Roman  critics  denomi- 
nated Asiatic;  but  it  was  always  decorated  as  the  occasion 
required:  it  was  often  compressed,  and  pointed,  though  that 
could  not  be  said  to  have  been  its  general  feature.  It  was  sus- 
tained by  great  ingenuity,  great  rapidity  of  intellect,  luminous 
and  piercing  satire;   in   refinement  abundant,   in  simplicity 

*  "  Qiiasi  deferbuerat  oratio."— 

De  Claris  Oratoribiw. 
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steril.  The  classical  allusions  of  this  orator,  for  he  was  most 
truly  one,  were  so  apposite,  they  followed  each  other  in  such 
bright,  and  varied  succession,  and,  at  times,  spread  such  an 
unexpected  and  triumphant  blaze  around  his  subject,  that  all 
persons,  who  were  in  the  least  tinged  with  literature,  could 
never  be  tired  of  listening  to  him.  The  Irish  are  a  people  of 
quick  sensibility,  and  perfectly  alive  to  every  display  of  inge- 
nuity, or  illustrative  wit.  Never  did  the  spirit  of  the  nation 
soar  higher  than  during  the  splendid  days  of  the  volunteer 
institution;  and,  when  Hussey  Burgh,  alluding  to  some  coer- 
cive English  laws,  and  that  institution,  then  in  its  proudest 
array,  said  in  the  house  of  commons,  "  That  such  laws  were 
sown  like  dragons'  teeth,  and  sprung  up  in  armed  men,"* 
the  applause  which  followed,  and  the  glow  of  enthusiasm  which 
he  kindled  in  every  mind,  far  exceed  my  powers  of  descrip- 
tion." 

"  Never  did  the  graces  more  sedulously  cherish,  and  uni- 
formly attend  any  orator  than  this  amiable  and  elegant  man. 
They  embellished  all  that  he  said,  all  that  he  did;  but  the 
graces  are  fugitive  or  perishable.  Of  his  admired  speeches 
but  few,  if  any,  records  are  now  to  be  found;  and  of  his  harmo- 
nious flowing  eloquence,  it  may  be  said,  as  Tacitus  did  of  an 
eminent  speaker  in  his  time;  '-'•Hater'n  canorum  illud^  et  pro- 
fuens^  cum  ipso  extinctum  est^^ 

"  He  accepted  the  office  of  prime  sergeant  during  the  early 
part  of  lord  Buckinghamshire's  administration,  but  the  expe- 
rience of  one  session  convinced  him,  that  his  sentiments  and 
those  of  the  English  and  Irish  cabinets,  on  the  great  questions 
relative  to  the  independence  of  Ireland,  would  never  assimilate. 
He  soon  grew  weary  of  his  situation;  when  his  return  to  the 
standard  of  opposition  was  marked  by  all  ranks  of  people, 
and  especially  his  own  profession, as  a  day  of  splendid  triumph. 
Numerous  were  the  congratulations  which  he  received  on  this 
sacrifice  of  official  emolument,  to  the  duty  which  he  owed  to 
his  country.  That  country  he  loved  even  to  enthusiasm.  He 
moved  the  question  of  a  free  trade  for  Ireland,  as  the  only 
measure  that  could  then  rescue  this  kingdom  from  total  decay. 
The  resolution  was  concise,  energetic,  and  successful.    He 

•  I  remember  Mr.  Fox  speaking  of  this  allusion  to  the  late  Mr.  Forbes, 
with  peculiar  approbation. 

fit  is  to  be  observed,  however,  that  the  debate  reporters  in  his  time, 
were  in  general  the  most  ignorant  of  human  beings.  Unless,  therefore,  his 
friends  were  at  the  trouble  of  preparing  some  of  his  speeches  for  the  press, 
they  must  have  been  sadly  disfigured.  In  a  debate  on  the  mutiny  bill,  Burgh 
quoted  an  opinion  of  sergeant  Maynard's,  The  reporters  stated,  that  he  very 
appositely  introduced  a  saying  of  an  eminent  Serjeant  Major. 
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supported  Mr.  Grattan  in  all  the  motions  which  finally  laid 
prostrate  the  dominion  of  the  British  parliament  over  Ireland. 
When  he  did  so,  he  was  not  unacquainted  with  the  vindictive 
disposition  of  the  English  cabinet  of  that  day,  towards  all  who 
dared  to  maintain  such  propositions.  One  night,  when  he  sat 
down  after  a  most  able,  argumentative  speech  in  favour  of  the 
just  rights  of  Ireland,  he  turned  to  Mr.  Grattan,  "  I  have 
now,"  said  he,  "  nor  do  I  repent  it,  sealed  the  door  against 
my  own  preferment;  and  I  have  made  the  fortune  of  the  man 
opposite  to  me,"  naming  a  particular  person  who  sat  on  the 
treasury  bench." 

"He  loved  fame,  he  enjoyed  the  blaze  of  his  own  reputation, 
and  the  most  unclouded  moments  of  his  life  were  not  those 
when  his  exertions  at  the  bar,  or  in  the  house  of  commons, 
failed  to  receive  their  accustomed  and  ample  tribute  of  admi- 
ration; that,  indeed,  but  rarely  happened;  he  felt  it  at  particu- 
lar moments,  during  his  connexion  with  the  Buckinghamshire 
administration;  nor  did  the  general  applause  which  he  received 
counterbalance  his  temporary  chagrin.  A  similar  temperament 
is,  I  think,  recorded  of  Racine;  but  he  had  not  Racine's  jea- 
lousy. On  the  contrary,  the  best  intellectual  displays  of  his 
contemporaries  seemed  always  to  be  the  most  agreeable  to 
him,  and  I  can  well  attest,  that  he  hailed  the  dawn  of  any 
young  man's  rising  reputation  with  the  tribute  of  kindred 
genius." 

"  He  died  at  a  time  of  life  when  his  faculties,  always 
prompt  and  discriminating,  approximated,  as  it  should  seem, 
to  their  fullest  perfection.  On  the  bench,  where  he  sat  more 
than  one  year,  he  had  sometimes  lost  sight  of  that  wise  pre- 
cept which  lord  Bacon  lays  down  for  the  conduct  of  a  judge 
towards  an  advocate  at  the  bar.  "  You  should  not  affect  the 
opinion  of  poignancy  and  expedition,  by  an  impatient,  and 
catching  hearing  of  the  counsellors  at  the  bar."*  He  seemed 
to  be  sensible  of  his  deviation  from  this;  to  be  convinced  that 
security  in  our  own  opinions,  like  too  great  security  in  any 
thing,  "  is  mortal's  chiefest  enemy,"  and  that,  in  our  daily 
converse  with  the  world,  we  meet  with  others  who  are  far 
wiser  than  ourselves,  even  on  those  points  where  we  fondly 
imagine  our  own  wisdom  to  be  the  most  authenticated.  His 
honest  desire  not  to  feed  contention,  but  bring  it  to  as  speedy 
j  a  termination  as  could  reasonably  be  wished,  deserves  great 
praise." 

*  Lord  Bacon's  speech  to  jadije  Hutton,  on  bcmg-  mocle  a  judge  of  the 
common  pleas. 
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"  He  did  not,"  says  Mr.  Flood,  alluding  to  him  in  one  of 
his  speeches,  "  live  to  be  ennobled,  but  he  was  ennobled  by 
nature."  I  value  the  just  prerogatives  of  ancient  nobility,  but 
to  the  tears  and  regrets  of  a  nation,  bending  over  the  urn  of 
public  and  private  excellence,  as  Ireland  did  over  his,  what 
has  heraldry  to  add,  or,  at  such  moments,  what  can  it  bestow?" 


"  Sir  William  Osborne  was  a  most  attentive,  acute,  and  dis- 
criminating member  of  the  house  of  commons.  He  was  always 
particularly  attended  to.  There  were  few  whose  remarks,  at 
certain  moments,  were  more  shrewd  and  pointed.  When  a 
gentleman,  now  no  more,  made  his  first  speech  in  the  house  of 
commons,  sir  William  asked  who  he  was;  and  being  told, 
"  Well,"  he  replied,  "  I  think  he  will  do.  But  I  observe  that, 
contrary  to  the  general  practice  of  his  family,  he  speaks  on  the 
side  of  opposition.  If  the  opposition  have  inlisted  him  they 
are  perfectly  in  the  right,  for  he  seems  to  have  the  finest  face 
for  a  grievance  of  any  man  I  ever  beheld."  Many  similar  neat 
and  apposite  sayings  are  recorded  of  him." 


"  Mr.  Henry  Flood  was  by  far  one  of  the  ablest  men  that 
ever  sat  in  the  Irish  parliament.  As  he  will  appear  frequently 
in  the  course  of  these  memoirs,  I  shall  not  enter  here  into  his 
character  as  entirely  as  I  otherwise  should.  He  came  into  the 
house  of  commons,  and  spoke  during  the  administration  of  the 
earl  of  Halifax.  Hamilton's  success,  as  a  speaker,  drew  him 
instantly  forward,  and  his  first  parliamentary  essay  was  brilliant 
and  imposing.  Hutchinson,  who  was  at  that  time  with  the 
court,  replied  to  him,  but  with  many  compliments,  and,  as  has 
been  already  observed,  he  was  almost  generally  applauded, 
except  by  Primate  Stone.  He  was  a  consummate  member  of 
parliament.  Active,  ardent,  and  persevering,  his  industry  was 
without  limits.  In  advancing,  and,  according  to  the  parlia- 
mentary phrase,  driving  a  question,  he  was  unrivalled;  as,  for 
instance,  his  dissertations,  for  such  they  were,  on  the  law  of 
Poynings,  and  similar  topics.  He  was  in  himself  an  opposi- 
tion, and  possessed  the  talent,  (in  political  warfare  a  most 
formidable  one)  of  tormenting  a  minister,  and  every  day  add- 
ing to  his  disquietude.  When  attacked,  he  was  always  most 
successful,  and  to  form  an  accurate  idea  of  his  excellence,  it 
was  necessary  to  be  present  when  he  was  engaged  in  such 
contests,  for  his  introductory,  or  formal  speeches  were  often 
heavy   and  laboured,  yet  still  replete   with  just  argument; 
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and  through  the  whole  were  diffused  a  certain  pathos,  an 
apparent  public  care,  with  which  a  popular  assembly  is  almost 
always  in  unison.  His  taste  was  not  the  most  correct,  and  his 
studied  manner  was  slow,  harsh,  and  austere;  the  very  reverse 
of  Hamilton,  whose  trophies  first  pointed  the  way  to  Flood's 
genius,  and  whom  he  avowedly  attempted  to  emulate.  But  in 
skirmishing,  in  returning  with  rapidity  to  the  charge,  though 
at  first  shaken,  and  nearly  discomfited,  his  quickness,  his 
address,  his  powers  of  retort,  and  of  insinuation,  were  never 
exceeded  in  Parliament.  However,  it  was  from  the  whole  of 
the  campaign  that  his  abilities  were  to  be  duly  appreciated. 
He  entered,  as  has  been  observed  by  his  illustrious  opponent,^ 
rather  late  into  the  British  house  of  commons,  and  was  never 
fairly  tried  there.  His  first  exhibition  was  unsuccessful,  and 
it  seems  to  have  indisposed  him,  for  a  considerable  time  at 
least,  to  any  subsequent  parliamentary  effort.  Besides,  at  the 
moment  that  he  became  a  member,  that  house  was  completely 
divided  into  two  distinct  contending  powers,  led  on  by  two 
mighty  leaders;  and  his  declaration,  at  the  onset,  that  he  be- 
longed to  no  party,  united  all  parties  against  him.  His  speech 
on  the  India  bill,  was,  as  he  assured  a  gentleman  from  whom  I 
had  it,  in  some  measure  accidental.  The  debate  had  been  pro- 
longed to  a  very  late  hour,  when  he  got  up  with  the  intention 
merely  of  saying,  that  he  would  defer  giving  his  detailed  opi- 
nion on  the  bill,  (to  which  he  was  adverse)  till  a  more  favour- 
able opportunity.  The  moment  that  he  arose,  the  politeness 
of  the  speaker,  in  requesting  order,  the  eagerness  of  the 
opponents  of  the  bill,  who  knew  that  Flood  was  with  them, 
seconding  the  efforts  of  the  speaker,  the  civility  always  paid  to 
any  new  member,  and  his  particular  celebrity  as  an  orator, 
brought  back  the  crowd  from  the  bar,  from  above  stairs  at 
Bellamy's,  and,  in  short,  from  the  lobb)^,  and  every  part 
adjoining  the  house.  There  was  much  civility  in  this,  mingled 
with  no  slight  curiosity,  and  altogether  it  was  sufficient  to  dis- 
compose most  men.  All  the  members  resumed  their  places, 
and  a  general  silence  took  place.  Such  a  flattering  attention 
he  thought,  should  be  repaid  by  more  than  one  or  two  sen- 
tences. He  went  on,  trusting  to  his  usual  powers  as  a  speaker, 
when,  after  some  diffuse  and  general  reasonings  on  the  sub- 
ject, which  proved,  that  he  was  not  much  acquainted  with  it 
he  sat  down  amid  the  exultation  of  his  adversaries,  and  the 
complete  discomfiture,  not  of  his  friends,  for  he  could  be 
scarcely  said  to  have  one  in  the  house,  but  of  those  whose 

*  Mr.  Grattan, 
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minds  breathed  nothing  but  parliamentary,  indeed  almost 
personal,  warfare,  and  expected  much  from  his  assistance. 
Altogether  the  disappointment  was  universal.  He  spoke,  and 
very  fully,  some  years  afterwards,  on  two  or  three  occasions. 
On  the  French  treaty,  (his  speech  was  published)  and,  on  the 
parliamentary  reform.  On  the  last-mentioned  subject  his  pro- 
gress was  correspondent  to  that  which  has  been  already  stated 
of  him.  He  introduced  it  with  a  heavy  solemnity,  and  great, 
but  laborious  knowledge.  But  his  reply,  especially  to  Mr.  now 
lord,  Grenville  was,  as  I  have  been  assured,  incomparable,  and 
Mr.  Burke  particularly  applauded  it." 

"  He  was  extremely  pleasing  in  private  intercourse;  well 
bred,  open,  and  hospitable.  His  figure  was  tall,  erect,  graceful; 
and  in  youth,  his  countenance,  however  changed  in  our  days, 
was  of  correspondent  beauty.  On  the  whole,  he  made  a  con- 
spicuous figure  in  the  annals  of  his  country,  and  he  is  intitled 
to  the  respect  of  every  public-spirited,  man  in  it,  for  unques- 
tionably he  was  the  senator  who,  by  his  exertions,  and  repeated 
discussion  of  questions,  seldom,  if  ever  approached  before,  first 
taught  Ireland  that  it  had  a  parliament." 


'^  One  noble  person,  whose  unpopularity  was,  however, 
entirely  o^  his  own  creation,  and  in  which  no  subordinate 
agent  could  have  any  share,  I  must  beg  leave  briefly  to  men- 
tion. As  a  statesman,  lord  Clare  had  many  faults;  but  the 
vices  which  so  often  degrade  that  character,  did  not  belong 
to  him.  He  was  above  all  circumvention,  all  corruption  what- 
ever. Open  and  undisguised,  his  ambition,  and  his  temper, 
held  no  interrupted,  but  a  uniform,  mingled  sway  over  him. 
Acrimonious,  impatient,  overbearing,  so  far  from  wishing  to 
conciliate,  (I  speak  of  his  public  deportment,)  he  made  use  of 
language  so  revolting,  so  perversely  unrestricted,  that  he  often 
disobliged,  nay  made  enemies  evenof  those  who  acted  in  con- 
cert with  him.  That  his  parliamentary  opponents  therefore 
were  never  spared  by  him,  cannot  be  a  matter  of  surprise.  As 
to  the  lower  classes;  were  we  to  judge  of  him,  merely  by  his 
speeches,  we  might  be  led  to  conclude,  that  if  the  peasantry  of 
Ireland  could  have  been  all  collected  on  one  funeral  pile,  he 
would  have  appeared  as  the  first  man,  and  with  no  averted 
eyes,  to  hold  the  torch  to  it  himself.  But  in  this  respect  how 
unjust  was  he  to  his  own  disposition;  for,  though  on  such  topics 
he  always  spoke  daggers,  that  disposition  would  have  ever 
forbad  him  to  make  use  of  any.  In  his  abhorrence  of  popular 
excesses,  he  talked  as  if  he  had  forgotten  all  popular  privi- 
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leges;  but  his  zeal,  his  predilections,  and  his  temper,  ran  for- 
ward with  such  strange  alacrity,  that  all  memory  of  the  higher 
duties,  nay,  sometimes  the  decorums  of  a  statesman,  was,  for 
the  instant,  outstripped  in  its  course,  by  qualities  so  unbridled 
and  so  untoward.  Early  in  life,  I  knew  him  well,  and  though 
our  intercourse  was  discontinued,  (I  presume  from  politics, 
for  he  could  little  brook  any  opposition  on  that  head,)  ancient 
amity  was  never  lost  sight  of.  On  a  subject,  therefore,  where 
there  must  necessarily  be  many  opinions  adverse  to  mine,  I 
would  not  speak,  but  from  entire  personal  knowledge;  and  to 
that  knowledge  I  can  add,  from  authority,  not  feeble,  as  in 
the  eyes  of  many  mine  perhaps  may  be,  that  lord  Clare,  in 
many  instances,  displayed  a  feeling  and  compassionate  heart." 


"  Amidst  the  variety  of  persons  who  sought  the  friendship, 
or,  at  least,  the  acquaintance  of  lord  Charlemont,  was  the  well- 
known  Charles  Lee,  at  this  time  aid-de-camp  to  Stanislaus, 
the  late  king  of  Poland.  Dissatisfied  with  the  whole  tenor  of 
English  politics,  and  equally  dissatisfied  with  himself,  he  en- 
tered into  that  amiable  prince's  service,  when,  after  remaining 
for  some  time  at  Warsaw,  he  visited  different  parts  of  Europe, 
and,  at  last,  as  the  vrorld  has  been  long  since  informed,  closed 
his  days  in  America.  We  find  him  in  this  year  (1765)  corres- 
ponding with  lord  Charlemont  on  miscellaneous  topics,  and 
one  of  his  letters  from  Warsaw,  to  that  nobleman,  is  inserted 
here.  It  will  be  found  not  uninteresting." 

Warsaw,  June  1st,  1765. 

"  A  letter  which  I  sometime  ago  wrote  to  lord  Thanet,*  I 
^  hope  you  considered  as  in  part  intended  for  you,  otherwise  I 
must  appear  a  prodigy  of  ingratitude;  I  desired  him  to  com- 
municate it  to  you,  and  as  it  contained  the  whole  history  of 
my  peregrination  and  success,  I  thought  it  would  be  rather 
\  troublesome,  than  an  instance  of  my  duty  and  affection,  to 
scrawl  out  another  to  you  at  the  same  time;  I  therefore  waited, 
in  hopes  that  something  might  turn  up  here,  which  might  pro- 
bably amuse  you,  but  as  I  might  wait  until  doomsday,  and  this 
never  happen,  (for  Warsaw,  if  the  wine  and  climate  were  bet- 
ter, is  absolutely  the  court  of  Aicinous,  nothing  to  do  with  the 
affairs  of  this  bustling  world,  nor  do  I  think  whatever  passes, 
good  or  bad,  gives  her  the  least  concern)  I  say,  my  lord,  there- 

'^  The  late  earl  of  Thanet 
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fore,  as  I  despair  of  any  thing  stirring,  worth  your  hearing,  I 
can  no  longer  defer  paying  my  tribute,  so  long  due,  of  duty  and 
affection;  but  I  should  begin  with  asking  a  thousand  pardons, 
for  having  so  long  kept  in  my  hands  the  inclosed,  from  prince 
Zartoryski,*  to  your  lordship;  but,  as  1  knew  it  included  no 
business,  I  put  it  off  from  day  to  day  for  the  aforesaid  reasons. 
The  longer  I  am  acquainted  with  this  man,  the  more  I  like 
him,  the  more  I  admire  his  talents;  a  retentive  memory,  solid 
judgment,  and  quickness,  are  seldom  united  in  the  same  per- 
son, yet  they  are  so  superlatively  in  him.  To  be  master  of 
several  languages,  and  possess  likewise  an  extensive  knowledge 
ofthings,  is  miraculous,  yet  he  is  possessed  of  one  and  the  other. 
It  is  a  pity  that  he  has  not  a  better  theatre  to  act  on;  but  really 
this  country  is  a  wretched  one;  nor  do  I  think  there  is  the  least 
chance  of  bettering  her  situation;  for,  any  attempt  either  on  the 
part  of  the  king,  of  the  leading  men,  or  the  common  gentry,  to 
mend  the  constitution,  are  protested  against  by  her  kind  neigh- 
bours, through  a  tenderness  for  her  interests; — though,  it  must 
be  confessed  that,  were  her  neighbours  not  to  interfere,  there 
would  be  no  great  probability  of  a  reform,  for  the  general  run 
of  their  gentry,  who  have  such  an  insurmountable  negative 
power,  (as  a  single  veto  dissoh^es  the  diet)  are,  if  possible, 
more  ignorant,  obstinate,  and  bigoted,  than  the  Hidalgos  of 
Portugal;  and  those  few  who  are  better  informed  than  the 
herd,  whether  it  is  from  despair,  or  their  natural  disposition, 
pass  their  hours  in  such  consummate  idleness  and  dissipation, 
that  our  Macaroni  club,  or  Betty's  loungers,  are,  comparatively 
speaking,  men  of  business  and  application. — Were  I  to  call  the 
common  people  brutes,  I  should  injure  the  quadruped  creation, 
they  are  such  mere  moving  clods  of  stinking  earth.  This  cer- 
tainly must  be  the  effect  of  slavery;  there  cannot  be  so  monstrous 
a  physical  difference  between  man  and  man.  I  would  to  God 
that  our  tory  writers,  with  David  Hume  at  their  head,  and  the 
favourers  of  our  damnable  administration,  were  to  join  this 
noble  community,  that  they  might  reap  the  fruits  which  their 
blessed  labours  intitle  them  to,  and  that  the  effects  might  not 
fall  on  harmless  posterity.  I  have,  if  possible,  since  my  passage 
through  Germany,  and  my  residence  here,  a  greater  hon-or  of 

*  A  very  illustrious  and  most  accomplished  Polish  nobleman,  hip^hly  es- 
teemed by  lord  Charlemont,  and  well  known  to  the  principal  literati  throuij^h- 
<Mit  Em-ope.  He  corresponded  with  sir  William  Jones,  as  iippears  from  lord 
Teignm.outh's  life  of  that  extraordinary  man.  Prince  Zartoryski  is  father  ti> 
the  minister  of  that  name,  who  was  lately  secretary  for  foreig-n  affairs  in 
Russia,  and  the  beuuLiful  countess  Zamoyska,  who  \isited  Lond«jn  gome  few 
vears  ag'O. 
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slavery  than  ever.  For  God's  sake,  you  patriot  few  at  home, 
principus  obstate;  for  absolute  power  is  a  serpent  of  that  wrig- 
gling, penetrating  kind,  that,  if  it  can  but  introduce  its  head, 
it  is  in  vain  to  pull  at  the  tail.  It  is  curious  to  hear  me  converse 
on  these  subjects  with  the  king;  to  hear  me  advance  my  doc- 
trines, not  the  most  favourable  to  monarchy,  to  defend  even 
the  beheading  the  martyr  Charles;  but  it  is  still  more  curious 
to  hear  his  opinions,  which  are  singular  for  a  crowned  head; 
in  short,  he  is  as  warm  an  advocate  for  the  natural  rights  of 
mankind,  as  was  Algernon  Sidney  himself.  It  is  not  to  give 
you  a  specimen  of  ray  proficiency  in  the  trade  of  a  courtier, 
when  I  assure  you,  that  this  king  is  really  an  accomplished 
person,  he  is  competently  conversant  with  books,  his  notions 
are  just,  his  intentions  honest,  and  his  temper  not  to  be  ruffled. 
What  he  is  most  faulty  in  is,  that  he  passes  too  much  time 
with  the  women;  but  that  is  the  vice  of  the  place.  Italy  is  no- 
thing to  this  country  in  cicisbeism;  the  men  and  women  are 
ever  together,  taking  snufF,  yawning,  groaning  with  ennui, 
without  a  syllable  to  utter,  but  cannot  separate.  You  may  be 
assured,  therefore,  my  dear  lord,  that  I,  who  think  that  dang- 
ling should  be  punished  with  the  pillory,  pass,  if  possible,  for 
a  more  odd  fellow  than  I  have  done  in  other  countries;  but  I 
am  not  satisfied  with  appearing  absurd  myself,  I  have  broke 
into  their  parties  by  prevailing  upon  Wroughton,  our  resident 
here,  who  was  as  determined  a  yawner  as  the  rest,  sometimes 
to  mount  a  horse,  and  look  into  a  book.  In  a  few  weeks  I  sec 
out  for  Breslaw,  to  be  present  at  an  anti-yaxvning  party,  a 
!  review  of  the  king  of  Prussia's,  w^here  I  may  possibly  collect 
I  materials  for  a  letter  to  you,  somewhat  less  dull  than  the  pre- 
sent. In  the  mean  time,  my  dear  lord,  if  you  have  a  spare  half 
hour,  dispose  of  it  charitably  in  preparing  me  the  smallest  dish 
!  of  politics;  but  chiefly  inform  me  of  your  health  and  welfare, 
I  which  cannot  be  more  devoutly  wished  for  by  any  man  than 
by,  your  most  obliged,  and 

Humble  servant, 

.    CHARLES  LEE." 
"  P.  S.  Prince  Zartoryski  is  much,  and  I  believe  warmly 
yours;   it  is  to  his  house  you  must  have  the  kindness  to  direct 
to  me,  that  is,  *'  Chez  Le  Prince,  General  ck  Fodolia,  Far- 
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An  Essay  on  the  Causes  of  the  Variety  of  Complexion 
and  Figure  in  the  Human  Species^  ^c.  £^c.  By  Samuel 
Stanhope  Smith,  D.  D.  L.  L.  D.  ^e.  ^c. 

Were  it  possible  for  an  individual  to  be  translated  to  a 
situation  sufficiently  commanding,  and  indued  with  optics 
sufficiently  powerful,  to  take,  at  once,  a  clear  and  discriminat- 
ing survey  of  the  whole  earth — could  he  examine  with  accuracy 
and  distinctly  perceive  the  appearance  and  sensible  character 
of  every  thing  existing  on  its  surface — diversities  of  color, 
of  form,  of  dimension,  of  motion,  and  all  other  external  pro- 
perties of  matter — were  such  an  event  possible,  we  say,  one 
of  the  most  curious  and  interesting  objects  that  would  attract 
our  spectator's  attention  would  be,  the  variety  discoverable  in 
the  complexion  and  feature,  the  figure  and  stature  of  the 
human  race.  He  would  behold,  in  one  section  of  the  globe,  a 
people  lofty  and  well  proportioned,  elegant  and  graceful;  and 
in  another  not  far  remote,  a  description  of  men  diminutive, 
deformed,  unsightly,  and  awkward.  Here  would  rise  to  view 
a  nation  with  flowing  locks,  a  well  arched  forehead,  straight 
and  finely  fashioned  limbs,  and  a  complexion  composed  of  the 
carnation  and  the  lily;  there  a  race  with  frizzled  hair,  clumsy 
and  gibbous  extremities,  a  retreating  forehead,  and  a  skin  of, 
ebony.  In  one  region  he  would  be  charmed  with  a  general 
prominence  and  boldness  of  feature,  an  attractive  symmetry 
of  form,  a  liveliness  of  air,  and  a  vigor  of  expression,  in  the 
human  countenance;  while  in  another,  he  would  be  disgusted 
by  its  flatness,  vacancy  and  dulness,  offended  with  its  irregu- 
larity, or  shocked  at  its  fierceness.  Between  these  several 
extremes  would  appear  a  multiplicity  of  intermediate  grada- 
tions, preserving  the  chain  of  nature  unbroken:  so  diversified 
and,  no  doubt,  beneficent  and  wise,  have  been  the  operations 
of  the  Deity,  in  peopling  the  earth  with  suitable  inhabitants. 

But  although  there  exists  in  relation  to  our  globe  no  such 
mount  of  vision,  as  our  fancy  has  been  figuring — and  though 
it  does  not  belong  to  mortal  organs  to  embrace  at  a  single  view 
the  whole  earth  clothed  by  its  inhabitants  as  with  a  party- 
colored  vesture — yet  still,  the  existing  diversity  in  the  com- 
plexion and  figure  of  the  human  race  is  a  circumstance  of  such 
familiar  notoriety,  that  we  are  permitted  to  bring  it  before  the 
eye  of  the  mind,  and  dwell  on  it  as  if  it  were  present  in  a  visi- 
ble shape:  in  a  manner  so  clear  and  definitive  has  the  fact 
been  established  by  the  pursuits  of  ambition,  the  enterprise  of 
discovery,  and  the  cupidity  of  gain. 
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A  mere  knowledge  of  facts  is  not  however  alone  sufficient 
to  satisfy  the  generous  cravings  of  a  mind  enamoured  of 
science,  and  devoted  to  research.  Such  a  mind,  eagerly 
grasping  at  higher  honours,  and  under  the  influence  of  more 
comprehensive  views,  derives  a  superior  delight  from  the 
classification  and  arrangement  of  facts,  the  deduction  of  prin- 
ciples, and  the  exposition  of  causes.  By  an  intellect  of  this 
description  facts  are  employed  as  necessary  but  subordinate 
instruments — they  are,  at  best,  but  the  gradus  ad  Parnassiiin — 
the  means  of  ascent  to  the  hill  of  the  Muses.  Hence  it  is,  that 
at  an  early  period  in  the  history  of  nations,  the  variety  in  the 
external  appearance  of  man  having  arrested  the  attention  and 
excited  the  wonder  of  the  multitude,  its  causes  became  a  sub- 
ject of  inquiry  with  the  enlightened  and  the  curious.  Nor  have 
they  ceased,  even  down  to  the  present  day,  to  furnish  themes 
of  speculation,  and  exercise  a  spirit  of  liberal  research  among 
the  votaries  of  science. 

It  is  not  our  present  intention,  nor  would  it  comport  with 
the  limits  of  this  article,  to  exhibit  a  detailed  view  of  the 
several  hypotheses,  explanatory  of  the  diversities  in  the  humar 
complexion  and  figure,  which,  in  different  ages  and  countrief 
have  received  for  a  time  the  homage  of  philosophers.  It  m/ 
not,  however,  be  amiss  to  observe,  that  as  far  as  the  opinic^s  / 
of  the  primitive  fathers  of  science  have  come  to  our  knoy 
ledge,  we  are  intitled  to  believe,  that  the  dark  complexioiy 
the  Ethiopian,  with  the  various  intermediate  shades  of  c£g 
ing  between  that  and  the  fair,  was  originally  attributed ^g  ^ 
agency  of  heat.  The  countenance  of  jet  was  disco^err     -^ 
national  characteristic,  only  beneath  the  fervors  o-'  ^l^fipntlv 
zone.  That  burning  region  was,  therefore,  ver/   c:         ^^^ 
(and,  in  the  then  existing  state  of  mental  ^!^^^^J^^u  Jioce. 
without  strong  apparent  ground)  considered  as  its        jjiated 
It  was  regarded  as  a  fierce,  inhospitable  climate    v       j^^g„ 
from  its  intemperature  alone,  to  give  r^'se  ^o  ^  P         •Q^g 
non.  An  excess  of  heat  when  applier'  to  wooc^."    on  them 
other  inanimate  substances,  was  observed  to  ir^^      t*K'iitie«i 
a  sable  color;  and,  the  difference  between  th^V^^^P^'?""^'!:^ 
of  living  and  dead  matter  not  being  attended  ^  ^^  ^^^'       ^^ 
supposed  to  be  capable  of  producing  a  sin^^^  ^^^^    °° 
human  skin.  /  i       fr.  c»h 

But  it  is  rare  that  the  mind  puts  the  fini^^ing  touches  to^ao- 
surdity  at  once.  To  the  completion  of  th  monstrous  piC 
reiterated  efforts  are,  for  the  most  part,  i>aispensable.  ^^J'^^S^ 
too  as  it  may  appear,  it  is  notwithstandiig  true,  that  sue    e  or  ^ 
are  oftentimes  persevered  in  with  w/'nderful  pertinacity,  in 
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after  ages,  therefore,  the  folly  and  superstition,  no  less  than 
the  ingenuity  of  man,  became  active  in  the  invention  of  other 
causes  more  congenial  to  the  spirit  and  temper  of  the  times. 
During  this  state  of  things  to  such  a  pitch  of  extravagance 
was  the  wildness  of  conjecture  carried,  as  to  fall  but  little 
short  of  insanity.  Hence  this  sable  stain  was  even  alleged  to 
be  the  result  of  a  species  of  leprosy,  or  some  other  loathsome 
cuticular  disease.  While  Ovid,  in  one  of  the  fine  sallies  of  an 
unbridled  genius,  ascribed  it  to  the  conflagration  kindled  by 
Phaeton  in  his  rash  adventure  in  the  chariot  of  the  sun — an 
adventure  which  according  to  the  poet  menaced  with  ruin  the 
whole  empire  of  nature. 

"  Sanpruine  turn  crediint  in  corpora  summa  vocato, 
JEtliiopum  populos  nigrum  traxisse  colorem." 

Perhaps  it  may  be,  as  we  well  know  it  has  been  said,  that 
this  flight  of  the  poet  is  to  be  received  somewhat  allegorically 
— that  it  amounts,  in  fact,  to  nothing  more  than  mere  evidence 
of  his  belief,  and  of  the  general  belief  of  the  Augustan  age,  in 
the  hvpothesis  which  attributes  to  the  agency  of  heat,  the  dif- 
ferent shades  of  the  African  complexion. 

Another  hypothesis  long  since  erected,  and  which  even  now 
'raws  around  it  numerous  partisans,  is,  that  the  complexion  of 
nan  was  changed  at  the  same  time  and  on  the  same  occasion 
vvhen  his  speech  was  supernaturally  turned  to  confusion.  The 
dvocates  of  this  conjecture  (for  we  cannot  dignify  it  by  a  higher 
gie)  allege,  that  man,  as  originally  created,  or  at  least  as  pos- 
3  Jig  the  constitution  he  did,  when  he  meditated  hostility 
nlaVr*  ^^  skies  from  the  battlements  of  his  tower  on  the 
or  an  •   • '^^"^^  ^^^^  ""^''  ^'^  become  an  inhabitant  of  a  tropical 
to  beT^'^''^  '^'''^ate — and  in  particular,  that  he  was  unqualified 
fiercest  ^    ^^^^s  of  tropical  Africa,  a  region  sustaining  the 
ever  solat  fires.  The  confusion  of  tongues  was  how- 

event  fi  ^°  ^^  universal  dispersion  of   mankind,  an 

climate  l'^'^  ^^  ^^-ke  them  take  up  their  abode  in  every 
destrurt'  ^^'^^^i  therefore,  to  preserve  from  inevitable 
the  arrr'  ''^  of  them  as  might  penetrate  into  the  torrid  or 
which  \  ^°'^^'  ^^^  I^eity,  with  that  wisdom  and  beneficence 
changed' their'?'', ''•''^  dispensation  of  his  providence, 
tremes  of  th  ^■'P''^^'°"  ^^^^  ^tted  them  for  the  opposite  ex- 
rr,.,cf;»  ?•  ?^^y  selected  places  of  abode.  Bv  changes  of 

tribe.  o?r  ''"'^  ^^l""-  »"^  «^r'^^i"S  «"d  less  radical,  other 
nV.T.      V       "^^^^fitted  to  become  the  mhabitants  of  inter- 

"atitTani  dir;n^7^^.^^^  Tt.  °^  ''''  '''''''  '''''''''' 
\V\ih        "'"'^'^<^ni  v.rieties  of  the  Jiuman  race. 

un  respect  to  the  general  truth  of  this  hypothesis  we 
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offer  no  decided  opinion.  We  confess  it  possesses  too  many 
of  the  features  of  fable.  Lame  and  disjointed,  however,  as  it 
is  generally  pronounced,  and  unsupported  as  it  is  acknow- 
ledged to  be  either  by  reason  or  revelation,  we  do  not  think  it 
altogether  unparalleled  in  point  of  error — we  cannot  perceive 
that  it  is  less  consistent  in  its  structure,  or,  on  the  whole,  less 
worthy  of  credit,  than  another,  to  be  more  particularly  noticed 
hereafter,  which  has  notwithstanding  been  announced  with 
great  pomp,  urged  with  a  zeal  which  we  think  uncharitable, 
and  maintained  with  the  most  dogmatical  confidence. 

Another  hypothesis  of  ancient  origin,  which  has  inlisted 
many  distinguished  charactei-s  in  Its  defence,  is  denounced  as 
militant  with  the  principles  of  Christianity,  because  it  is  un- 
friendly to  a  belief  in  the  primitive  unity  of  the  human  race. 
The  advocates  of  this  doctrine,  either  ignorant  of  the  Mosaic 
account  of  the  creation,  or  unwilling  to  model  their  opinions 
after  a  standard  by  them  considered  unfashionable  and  obso- 
lete, deny  that  the  great  bulk  of  mankind  descended  originally 
from  a  single  pair.  They  deny  and  even  affect  to  deride  the 
practicability  of  the  present  party-colored  and  otherwise 
diversified  nations  of  the  earth  being  nothing  else  than  so 
many  cions  from  a  common  stock.  They  contend,  on  the 
other  hand,  that  there  were  originally  created  and  placed  in 
climates  congenial  to  their  constitutions,  as  many  distinct 
pairs,  as  there  are  now  found  in  the  different  regions  of  the 
earth  distinct  varieties  or  races  of  men.  Respecting  the  pre- 
cise number  of  these  races  opinion  remains  somewhat  unset- 
tled, different  writers  having  entertained  on  that  subject 
different  views.  The  mixed  characters  of  individuals  and 
communities  are  supposed  to  have  arisen  from  an  intercourse 
between  the  primitive  stocks.  This  hvpothcsis  has  the  merit 
of  being  clear,  intrepid,  and  summary.  It  is  built  on  no  sub- 
stratum of  ambiguous  principles  in  science,  nor  is  its  super- 
structure composed  of  a  crude  collection  of  involuted  proposi- 
tions. Yet  simple  and  decisive  as  it  is,  it  neither  proves  nor 
illustrates  any  thing.  The  mere  creature  of  the  imagination, 
supported  only  by  hardy  assertion,  it  is  equally  an  outcast  from 
revelation  and  philosophy- 
There  remains  to  be  mentioned  another  hypothesis  on  this 
subject,  composed,  in  appearance,  of  more  durable  materials, 
certainly  of  a  more  labored  texture,  and,  perhaps  we  may  add, 
of  a  more  masculine  form,  than  either  of  the  foregoing.  This 
hypothesis,  affecting  to  call  to  its  support  the  authority  of 
revelation,  adds  to  that  such  aid  as  can  be  derived  from  phy- 
sical geography,  the  philosophy  of  climate,  and  the  natural 
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history  of  man,  with  every  topic  of  argument,  drawn  from 
moral  and  social  considerations,  that  reason,  can  furnish  or 
imagination  devise.  Leaning  on  the  Mosaic  doctrine  of  the 
primitive  unity  of  the  human  race,  this  hypothesis  professes 
to  account  for  all  the  variety  that  subsequently  occurred 
and  now  exists  in  their  complexion  and  feature,  their  stature 
and  figure,  from  the  combined  operation  of  three  causes,  viz. 
"  Climate — the  state  of  society — and  the  manner  of  living.''''  To 
these  tria  juncta  in  uno — these  three  causes  operating  with  a 
concurrent  force,  is  attributed  an  influence  but  little  short  of 
magic  or  even  of  miracle — an  influence  capable  of  producing 
in  the  human  aspect  the  most  surprising  metamorphoses — of 
transmuting  the  fair  and  beautiful  countenance  of  the  Circas- 
sian into  the  sable  skin  and  brutalized  features  of  the  native 
of  New-Holland — of  converting  the  black  and  unseemly  excre- 
scence that  forms  a  woolly  covering  for  the  head  of  the  Negro, 
into  the  full  flowing  auburn  or  flaxen  tresses  of  the  German 
or  the  Swede,  the  Fin  or  the  Norwegian — of  changing  the 
dwarfish  stature  and  disproportioned  figure  of  the  Laplander, 
the  Samoiede,  or  the  Esquimaux  savage,  into  the  lofty  port 
and  symmetrical  form  of  the  English  or  American  gentleman 
— of  producing  all  those  striking  peculiarities  in  the  bones  of 
the  head,  in  the  junction  of  the  head  with  the  neck,  in  the 
fingers,  in  the  bones  of  the.  lower  extremities  with  some  of 
their  muscles,  and  in  the  bones  of  the  pelvis — of  producing, 
we  say,  ail  those  peculiarities  of  conformation  in  the  hard  and 
soft  parts,  which  are  known  to  distinguish  the  European  from 
the  African,  the  Indian,  and  the  semi-human  inhabitant  of 
the  arctic  circle.  This  is  no  exaggerated  representation  of  the 
agency  attributed  to  the  foregoing  causes.  As  far  as  it  goes  it 
is  an  honest  outline  of  the  hypothesis  in  question: — a  correct 
though  incomplete  statement  of  the  changes  and  transfigura- 
tions in  the  form  and  complexion  of  man,  which  are  attributed 
to  the  influence  of  climate,  the  state  of  society,  and  the  manner 
of  living. 

Of  this  hypothesis,  which  shall  hereafter  receive  the  atten- 
tion it  merits,  the  outlines  were  sketched  by  the  philosophers 
of  Europe.  But  it  was  reserved  for  an  American  to  finish  the 
picture.  It  cannot  moreover  be  denied,  and,  therefore,  must 
not  be  concealed,  that,  considering  his  subject  and  the  quality 
of  the  materials  with  which  he  was  compelled  to  labour,  he 
has  executed  his  task  with  the  hand  of  a  master.  He  has  given 
to  the  canvas  as  much  strength  and  richness,  and  infused  into 
it  as  high  a  portion  of  spirit  and  effect,  as  it  is  calculated  to 
bear. 
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The  American  philosopher  to  whom  we  allude,  is  the  Rev. 
Dr.  Smith,  President  of  Princeton  College,  and  author  of  the 
essay  we  are  preparing  to  examine.  In  whatever  points  of 
view  we  may  be  induced  to  speak  of  this  essay  (and  from  the 
nature  of  the  censorial  character  we  have  assumed  it  will 
necessarily  become  our  duty  to  speak  of  it  without  disguise) 
it  is  our  wish  to  be  the  awarders  of  strict  justice.  While, 
therefore,  we  are  contesting  the  philosophical  principles  and 
denying  the  conclusions  it  labours  to  establish,  we  will,  in 
other  respects,  bear  testimony  to  its  distinguished  merits. 
Although  it  is  our  deliberate  belief  that  those  principles  are 
unsound  and  the  conclusions  fallacious — that  they  are  com- 
posed of  materials  too  perishable  to  sustain  the  shock  of  well 
directed  opposition,  they  are,  notwithstanding,  the  seem.ing 
result  of  so  much  reading,  observation,  and  research,  and 
their  support  is  attempted  by  such  copiousness  of  matter  and 
ingenuity  uf  argument,  as  cannot  fail  to  render  them  respect- 
able even  in  error,  and  venerable  in  the  midst  of  the  ruin  that 
may  await  them.  So  bold  are  the  pretensions  of  this  essay 
and  so  boundless  is  its  range — for  it  extends  literally  over  the 
whole  earth,  and  endeavors  to  exact  a  tribute  from  every 
people — and  so  richly  does  it  seem  fraught  with  all  that  the 
thrift  of  attention  and  the  vigilance  of  zeal  could  amass  by  the 
way,  that  to  us  it  appears  to  be  a  complete  body  of  whatever 
can  be  advanced  in  favour  of  the  philosophical  doctrines  it 
labours  to  establish. 

Notwithstanding  the  encomiums  which  the  research  and 
ingenuity,  the  powers  of  argument  and  language,  the  skill  in 
combination  and  coloring  manifested  in  this  essay,  cannot  fail 
to  extort  even  from  those  who  are  opposed  to  its  doctrines,  yet, 
leaving  out  of  the  account  all  its  errors,  whether  in  point  of  fact 
or  reasoning,  it  is  far  from  being  a  faultless  composition.  In 
its  air  and  manner  it  is  unbecomingly  authoritative  and  dog- 
matic"!. It  lacks  much  of  that  liberal  sentiment  and  tolerant 
spirit  without  which,  argument  is  apt  to  degenerate  into  invec- 
tive, and  discussion  to  be  converted  into  angry  vituperation. 
It  is  marked  in  many  of  its  pages  with  a  harshness  of  language 
which  the  cause  of  truth  can  never  require,  and  the  spirit  of 
philosophy  utterly  disclaims.*  Instead  of  dwelling  exclusively 


*  •'  It  has  lately  become  a  iind  of  cant  with  certain  supafidal  smaitcrers 
in  physical  science  to  speak  of  revealed  religion,  ami  of  the  spirit  of  piety,  as 
being  hostile  to  profound  restarc|,)es  into  nature,  lest  tlicy  should  be  found 
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on  the  unsoundness  of  an  adversary's  arguments,  the  equivocal 
nature  of  his  facts,  or  the  weakness  and  inconsistency  of  his 
reasoning,  it  very  unjustifiably  descends  to  a  denunciation  of 
his  motives,  and  an  inculpation  of  his  character-! 

But  we  have  yet  certain  other  preliminary  charges  of  a  se-- 
rious  nature  to  urge  against  the  essay  of  Dr.  Smith.  From 
the  threatening  aspect  of  a  prefatory  advertisement,  that  ush- 
ers the  work  into  public  notice,  it  is  evident  that  its  author 
intends  and  considers  it  as  a  militant  production: — not  merely 
as  a  system  of  defence,  nor  yet  as  a  work  simply  offering 

to  contradict  the  flog'mas  of  revelation.  We  see  these  men,  likewise  Huith 
cc^ual  ignorance  and  vanity,  contemptuously  insinuate  that  the  friends  of  piety 
are  always  i^eady  to  rest  their  opinions,  not  on  well  ascertained  facts,  but  on 
the  supposed  authority  of  heaven,  to  save  them  the  pains  and  the  hazard  of 
inquiries  so  dan  jj^erous  to  contented  superstition.  These  self -dubbed  natiiratistSf 
vain  of  their  oTcn  faint  shadov:  of  ^noivledge,  because  they  knoHv  so  little,  seem  to 
have  forgotten,"  &c.  he. 

Such  is  the  unseemly  aspenty  in  whieh  our  author  has  thought  proper  to 
indulge  himself  in  the  advertisement  to  the  second  edition  of  his  essay-  We 
will  not  contend  that  the  language,  offensive  as  it  is,  may  not  be  suitably 
applied  to  profligate  infidels  and  scoffers  at  religion.  But  we  cannot  agree 
that  it  ought,  under  any  circumstances,  to  have  been  put  on  record,  as  hav- 
ing fallen  from  the  pen  of  Dr.  Smith — a  pen  which  should  be  sacred  to 
argument  and  eloquence. 

f  To  convince  the  reader  that  this  charge  is  urged  against  our  author  on 
solid  ground,  we  beg  his  attention  to  the  following  passage. 

"Near  the  conclusion  of  tliis  introductory  lecture,  he  (Dr.  Smitli,  profes- 
sor of  anatomy  in  New-York)  takes  his  leave  by  saying,  "  Were  I  to  follow 
Dr.  Smith  (the  author  of  the  essay)  through  his  whole  work,  you  mig-ht 
suppose  I  have  some  enmity  to  that  gentleman.  I  thinlc  that  not  at  all  im- 
probable, says  Dr.  Smith  (the  author  of  the  essay):  nor  is  it  dithcult  to 
divine  the  cause  t!iat  has  awakened  his  displeasure.  He  (Dr.  Smith  of  New- 
York)  hoped  to  find  in  the  anatomy  of  inan  an  invincible  objection  against  the 
identity  of  the  human  species,  ivhich  might  fur  iiish  arms  to  infidelity  in  her  attacks 
against  the  truth  of  divine  revelation,  and  he  seems  to  be  provoked  at  any  atte'}npt 
to  ivrestthc  i^eapons  out  of  her  hand.'' 

With  any  personal  hostility  that  may  exist  between  Dr.  Smith  of  New- 
York  and  the  Rev.  Dr.  Smith  of  Princeton  (however  we  may  regret  it)  we 
have  nothing  to  do.  Nor  is  it  our  business  to  inquire  how  weiglity  a  cause 
of  provocation  the  former  gentleman  may  have  given  to  the  latter.  But  this 
we  know,  that  the  charge  alleged  b}'  the  latter  against  the  fomier,  in  the 
preceding  quotation,  is  of  a  veiy  serious  nature,  in  our  opinion  deeply  affect- 
ing reputation,  and  probably  interest.  What  picture  can  be  more  shocking — 
what  practice  more  profligate — than  that  of  a  public  teacher  c^  anatomy 
audaciously  converting  the  structure  of  the  human  body  to  the  discredit  of 
revelation  and  the  abetment  of  infidelity?  Against  such  a  character,  such  a, 
charge  should  never  be  insiiuiated,  much  less  openly  preferred,  unless  on 
ground  that  nothing  can  invalidate — and  the  charge,  if  substantiated,  should 
remove  hiiTi  from  his  chair.  But  be  the  allegation  well  founded  or  not,  it  is 
most  wantonly  misappUed,  when  foisted  into  the  discussion  of  a  physical 
subject. 
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battle  to  any  adversary  fearless  enough  to  lift  the  proffered 
gauntlet— but  as  being  itself  the  assailing  party,  and  commenc- 
ing actual  hostilities  on  the  foe.  "While  others,"  says  our 
authoV,  "  are  successfully  defending  the  interior  fortresses  of 
religion,  and  extending  her  practical  sway  over  the  hearts  of 
men,  I  thought  that  I  might  render  a  valuable  service  to  the 
cause,  by  cooperating  in  some  degree,  with  those  who  are  de- 
fending her  outworks,  and  carrying  their  attacks  into  the 
enemy* s  camp^ 

From  sundry  other  passages  of  his  work  equally  explicit 
and  unequivocal  in  their  language,  we  regret  to  find,  that 
Dr.  Smith,  endeavors  to  identify  the  correctness  of  his  prin- 
ciples and  the  success  of  his  reasonings  with  the  truth  of  re- 
velation— that  he  denounces  as  an  infidel  at  heart,  and  hos- 
tile to  the  interests  of  our  holy  religion,  every  man  that  ven- 
tures to  differ  from  him  in  opinion  on  the  subject  of  his  essay. 

This  we  pronounce  to  be  a  kind  of  logical  ruse  de  guerre 
which  has  neither  liberality  nor  charity  to  recommend  it.  The 
stratagem  is  not  liberal  in  our  author,  because  it  has  a  direct* 
and  powerful  tendency  to  check  investigation  and  defeat  ar= 
gument,  by  blackening  his  adversary's  character,  consigning 
his  cause  to  general  detestation,  and  thus  depriving  him  of  an 
impartial  hearing.  For,  in  a  case  like  the  present,  the  charge 
of  irifidelity  is  fatal;  it  blasts  and  withers  like  the  touch  of 
mildew.  When  well  founded,  such  are  and  ever  ought  to 
be  its  inevitable  effects  with  a  virtuous  public.  Nor  is  our 
author's  denunciation  less  uncharitable,  than  it  is  illiberal. 
Distinguished  as  that  gentleman  is  for  his  attainments,  as 
a  moralist  and  divine^ — characters  in  which  he  is  exhibited 
so  appropriately,  and  with  so  much  lustre  in  his  excellent 
and  eloquent  volume  of  sermons, — it  might  be  deemed  al- 
most an  affront  to  inform  him,  that  error  and  impiety  are  not 
synonymous  terms.  No  one  can  be  more  sensible  than  he  is, 
that  the  heart  and  the  understanding  are  not  always  in  perfect 
unison — the  latter  being  frequently  under  a  deep  delusion, 
while  the  former  is  the  dwelling  of  virtue  and  piety. 

Oar  author  does,  indeed,  on  one  occasion,  with  some  show 
of  candor,  declare,  that  in  the  discussion  of  the  subject 
which  forms  the  basis  of  the  essay  under  consideration,  he 
*'  would  be  far  from  introducing  the  authority  of  religion  to 
silence  inquiry,  and  equally  far  would  he  be  from  making  it  a 
substitute  for  proof."  His  profession,  we  apprehend,  however, 
to  be  at  war  with  his  performance.  He  does  not,  indeed, 
menac-e  his  adversary  with  the  gloom  of  a  dungeon,  nor  with 
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the  agonies  of  the  scourge,  the  stake  or  the  wheel.  Nor  does 
he  threaten  him  with  the  perforation  or  excision  of  his  tongue, 
in  case  of  using  it  in  opposition  to  his  doctrines.  Literally, 
therefore,  he  does  not  silence  him,  in  as  much  as  he  does  not 
deprive  him  of  the  powers  of  speech.  But  he  does  what  is 
nearlv  tantamount  to  this.  He  puts  under  the  positive  ban  of 
the  church,  and,  as  far  as  he  can,  subjects  to  the  odium  and 
censure  of  the  world,  all  such  as  dare  to  contest  his  opinions, 
by  preferring  against  them  the  charge  of  infidelity.  But, 
deeply  schooled  as  he  is  in  the  knowledge  of  man,  he  cannot 
be  ignorant,  that,  on  common  minds  at  least,  an  accusation 
so  weighty  must  be  powerfully  operative — that  it  must  tend  to 
extinguish,  in  some  measure,  that  elastic  spirit,  and  to  hold  in 
check  that  independence  of  research,  so  essential  to  the  eluci- 
dation of  the  science  of  nature. 

Persuaded  as  we  are  of  the  truth  of  these  remarks,  and  be- 
lieving them  to  be  important  in  their  relation  to  science,  we 
cannot  but  regret  that  Dr.  Smith  should  have  endeavored  to 
intwine  and  even  identify  with  the  interests  of  religion,  a  subject 
with  which,  in  our  view,  it  has  no  connexion.  That  he  should 
have  attempted,  with  the  whole  weight  and  sanctity  of  his 
character,  to  impose  on  the  public,  as  a  matter  of  faith,  a  belief 
in  the  power  of  cliiJiate,  society  and  the  manner  of  livings  to 
engender  all  the  varieties  that  exist  in  the  complexion  and  \ 
figure  of  the  human  race.  For,  if  it  be  true  that  this  hypo- 
thesis constitutes  one  of  the  tenets  of  our  religion,  and  that  it 
would  be  an  act  of  infidelity  to  reject  it,  we  are,  in  the  capacity 
of  christians,  irreversibly  bound  to  receive  and  inregister  it 
as  a  branch  of  our  creed,  even  though  it  fail  to  meet  the  ap- 
probation of  our  judgments.  Under  these  circumstances  we 
must  either  alpandon  for  ever  the  study  of  nature,  or  our  faith 
must  admit  and  cherish  as  holy,  what  our  reason  would  re- 
nounce as  erroneous  and  profane — a  dilemma  in  which  a  reli- 
gion descended,  as  ours  is,  from  above,  and  friendly  to  the 
cultivation  of  the  human  intellect,  can  never  intangle  its  faith- 
ful votaries. 

But  we  have  already  asserted,  and  repeat  with  confidence, 
that  neither  the  safety  of  our  religion,  nor  the  truth  of  revela- 
tion is  at  all  involved  in  the  fate  of  that  chain  of  physical  rea- 
soning in  which  Dr.  Smith  has  engaged.  The  former  will 
remain  the  same  incomparable  pandect  of  moral  truth  and  the 
same  immaculate  system  of  divine  instruction,  and  the  latter 
will  retain  the  same  incontrovertible  marks  which  it  now  pos- 
sesses of  its  heavenly  origin,  unshaken  alike  by  the  success  or 
failure,  the  establishment  or  overthrow  of  the  present  hypo- 
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thesis — whether  it  be  proved  that  the  African  sun  is  sufficient 
to  ebonize  the  fairest  complexion,  and  a  northern  climate  to 
bleach  the  sable  descendents  of  Ethiopia,  or  that  these  meta- 
morphoses (if  they  ever  occur)  must  be  sought  for  in  other 
and  more  powerful  causes.  To  the  authority  of  the  sacred  writ- 
ings (tinder  a  liberal  interpretation^^  we  bow  with  the  submis- 
sion of  zealous  professors  of  Christianity,  nor  do  we  question 
a  fact  or  a  principle  they  contain. 

To  the  varied  and  inestimable  excellencies  of  that  divine 
volume  none  bear  a  more  ready  and  cordial  assent  than  we 
do.  Although  it  teaches  us  much,  and  that  in  relation  to  our 
highest  concerns,  it  is  however  neither  calculated  nor  intend- 
ed to  instruct  us  in  all  things.  Its  province  is  morality,  not 
physics — its  end  practice,  not  theory.  It  makes  plain  to  us  the 
whole  path  of  our  duty,  but  is  silent  on  the  subject  of  natural 
science.  Its  business  is,  perhaps,  more  with  the  heart  than 
with  the  head.  If  studied  aright,  it  is  calculated  to  make 
moralists  and  christians,  but  not  philosophers,  in  the  common 
acceptation  of  the  term.  It  points  to  mount  Zion,  not  to  Par- 
nassus; and  teaches  us  how  to  become  heirs,  not  to  a  seat 
in  the  temple  of  the  Muses,  but  to  a  dwelling  in  that  of  the 
living  God.  The  character  of  the  sacred  writings  being  di- 
vine, and  their  course  and  tendency  altogether  heavenward, 
we  cannot  but  deem  it  derogatory  from  their  nature  and 
dignity,  to  attempt  to  make  them  subservient  to  common 
speculations.  It  is  not  by  such  a  discordant  mixture  of  things 
sacred  with  things  profane,  that  religion  is  to  be  cherished  or 
science  promoted. 

Though  we  are  far  from  fancying  ourselves  as  profoundly 
versed  as  Dr.  Smith  in  the  inspired  writings,  we  will  for  once 
have  the  hardihood  to  meet  him  on  his  own  ground.  "  Can 
the  Ethiopian,"  says  the  prophet,  in  one  of  his  finest  mo- 
ments of  inspiration  and  eloquence,  "  Can  the  Ethiopian 
change  his  skin  or  the  leopard  his  spots?"  By  which  inter- 
rogatory we  conceive  it  to  be  unequivocally  and  forcibly  im- 
plied, that  blackness  is  as  natural  to  the  one  as  spottedness  is  to 
the  other — that  there  is  something  as  specifically  characteristic 
— something  as  indicative  of  a  difference  of  race  in  the  Ethio- 
pian's complexion  of  jet,  as  there  is  in  the  leopard's  speckled 
hide.  On  this  ground,  then,  as  well  might  our  author  assert 
that  a  change  of  climate  and  manner  of  living  would  transmute 
the  color  and  specific  character  of  this  savage  of  the  forest,  as 
that  a  similar  change  can  convert  the  African  into  the  Euro- 
pean complexion.  The  former  allegation  however  is  disproved 
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by  experience,  nor  does  any  one  dream  of  contending  for  its 
truth.  With  what  reason,  or  prospect  of  success,  then,  can 
the  establishment  of  the  latter  position  be  attempted?  On  the 
fairest  and  most  natural  principles  of  construction,  the  in- 
terrogatory of  the  prophet  appears  to  us  to  make  against  the 
hypothesis. 

'  Though  not  ourselves  accustomed  to  shrink  from  imaginary 
dangers,  it  is  not  without  considerable  reluctance  that  we  have 
ventured  to  engage  in  the  present  inquiry.  There  is  nothing, 
short  of  moral  infamy,  we  more  heartily  deprecate,  or  would 
more  solicitously  shun,  than  the  charge  of  irreligion;  for  a  foe 
to  religion,  is  virtually  an  enemy  to  the  human  race.  But  we 
shall  consider  ourselves  as  wantonly  and  unjustifiably  slan- 
dered, should  this  charge  be  conjured  up  against  us,  on  ac- 
count of  any  thing  this  article  may  contain.  Steadfastly  as  our 
reverend  author  himself  do  we  believe  in  the  principles  of  the 
christian  religion;  profound  as  his  own,  is  the  homage  we  pay 
to  the  holy  scriptures,  and  as  reluctantly  would  we  offer  vio- 
lence to  the  truths  they  contain.  Could  we  be  persuaded  that 
we  are  now  in  danger  of  coming  into  collision  with  the  most 
inconsiderable  of  these  truths,  w^e  would  abandon  the  dis- 
cussion, and  commit  to  the  flames  what  we  have  already 
written. 

In  one  of  the  first  paragraphs  of  his  work,  which  it  will  be 
necessary  for  us  to  quote,  our  author  premises  what  appears 
to  us  a  very  singular  objection  against  the  existence  of  any 
primitive  and  radical  diversity  in  the  human  race.  "  Different 
species,"  says  he,  "  must  be  subject  to  different  laws  both  in 
the  physical  and  moral  constitution  of  their  nature.  The  whole 
philosophy  of  man,  therefore,  is  confounded  by  that  hypothe- 
sis which  divides  the  kind  into  various  species^  radically  dif- 
ferent from  one  another.  The  laws  of  morals  designed  to  re- 
gulate the  mutual  intercourse  of  mankind,  we  derive  from  ex- 
amining our  own  nature,  or  collecting  the  common  sentiments 
of  men  in  society,  united  together  by  a  common  sj^stem  of 
feelings  and  ideas.  But  how  shall  we  apply  rules,  derived  from 
these  sources,  to  different  nations,  and  to  different  individuals 
whose  moral  principles,  resulting,  in  like  manner,  from  the 
constitution  of  their  natures,  respectively,  may  be  as  various 
as  their  several  aspects?"  &c.* 

We  might  dismiss  this  paragraph  by  briefly  remarking,  that 
we  have  not  embarked  in  the  enterprise  of  building  for  our- 
selves any  laboured  system,  or  of  establishing  any  favourite 
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hypothesis.  We  have,  therefore,  nothing  to  do  with  removing 
supposed  difficulties  or  reconciling  apparent  inconsistencies, 
in  as  much  as  they  do  not  lie  in  our  way.  Our  object  is  much 
more  simple,  and  the  course  we  shall  pursue  much  more  sum- 
mary. We  mean  to  content  ourselves  with  the  negative  side  of 
the  question,  regarding  the  positive  as  beyond  our  reach.  In- 
stead of  attempting  to  prove  that  there  were  primarily  created, 
and  that  there  now  exist,  various  species  of  men,  radically  dif- 
ferent from  each  other,  (a  doctrine  in  zuhich  we  do  not  profess 
to  believe)^  our  only  intention  is  to  show,  that  Dr.  Sinith  has 
not  succeeded  in  provijig  the  contrary — that  he  has  not  by  his 
reasonings  established  the  primitive  unity  of  man;  but  that, 
under  the  misguidance  of  a  zeal  more  fervid  than  enlightened, 
he  has  reasoned  most  inconclusively  and  unphilosophically — 
sometimes  calling  to  his  aid  the  supposed  action  of  causes  that 
have  no  existence;  and,  at  other  times,  attributing  to  causes 
that  do  exist,  effects,  either  greatly  disproportioned  to  their 
power,  or  diametrically  opposite  to  what  they  are  calculated  to 
produce. 

To  convince  our  author,  however,  that  it  is  not  our  in- 
tention to  practise  a  studied  and  unmanly  evasion  of  the  ques- 
tion, we  deliberately  deny  the  fundamental  proposition  of  the 
foregoing  quotation.  We  deny  that  "  different  species  (of 
men)  must  be  subject  to  different  laws,  both  in  the  physical 
and  moral  constitution  of  their  nature."  Nor  do  we  discover 
the  slightest  ground  for  believing,  that,  "  the  whole  philosophy 
of  man  is  confounded  by  that  hypothesis  which  divides  the 
iz^^into  various  species ^  radically  different  from  one  another." 
Both  these  propositions  we  hold  to  be  erroneous,  and  can 
hardly  reconcile  them  with  a  profound  attention  to  the  point 
in  question.  To  the  anatomist  and  physiologist  as  well  as  to 
the  metaphysician,  we  hold  it  unnecessary  to  expose  their 
fallacy.  But  for  the  satisfaction  of  readers  unversed  in  these 
several  branches  of  science,  this  exposition  must  now  be  at- 
tempted. 

The  system  of  man  is  known  to  be  composed  of  various 
organs,  different  and  in  some  respects  wholly  distinct  from 
each  other.  It  is  further  known  that  these  several  organs  are 
governed  by  their  own  respective  laws — by  laws  arising  out  of 
the  peculiarity  of  their  physical  structure.  To  render  our 
meaning  the  more  clear  and  intelligible,  we  will  mention  a  few 
of  the  principal  organs  to  which  we  allude,  and  notice  also 
some  of  their  particular  laws.  These  organs  are,  the  skin,  the 
muscles,  the  blood  vessels,  the  lymphatics,  the  nerves,  the 
brain,  the  bones,  the  lungs,  the  intestines,  and  a  few  others* 


140  Essay  on  the  Variety  of  [J^b' 

We  repeat,  that  each  of  these  organs,  besides  being  subject  to 
the  gt-neral  laws  of  the  system,  is  also  governed  by  a  code  or 
collection  of  laws  peculiar  to  itself,  which,  for  the  sake  of  dis- 
crimination, may  be  denominated  local  or  municipal  laws,  and 
in  which  the  other  parts  of  the  body  have  but  little  concern.  It 
follows,  therefore,  that  in  these  subordinate  or  municipal  laws 
of  any  particular  organ  or  part,  important  and  even  radical 
changes  may  take  place,  without  producing  any  material  effect 
either  on  other  smgle  organs,  or  on  the  constitutional  laws  and 
general  philosophy  of  the  system. 

For  example:   in  any  given  part  of  the  body,  say  the  arm, 
the  leg,  or  the  head,  it  is  customary  for  the  large  blood  vessels 
to  be  divided  into  a  given  number  of  branches,   and  these 
branches  to  diverge  from  each  other  at  given  angles,  and  to 
run  in  certain  given  directions.  The  same  thing  is  true  with  re- 
gard to  the  principal  lymphatics  and  nerves.  They  too  consist 
of  a  certain  given  number,  and  observe  a  given  course  and  ar- 
rangement, in  their  distribution  through  particular  parts  of  the 
body.   But  this  is  still  more  remarkably  the  case  with  respect 
to  the  bones.   In  composing  the  skeleton  of  any  given  member 
or  part  in  the  system  of  man,  of  the  leg,  for  instance,  the  foot, 
the  wrist  or  the  spine,  these  hard  and  solid  bodies  amount  to  a 
certain  customary  number,  and  assume  a  given  figure,  given  di- 
mensions, and  a  given  arrangement.  This  they  do  with  great 
uniformity.    But  can   we    not   conceive  it  practicable   for  a 
great,  radical,  and  even  specific  diversity  to  occur  in  these 
properties  of  the  bones,  without  subverting  or  confounding 
the  principles  of  morals,  or  unsettling,  in  the  least,  the  general 
laws  and  philosophy  of  the  system?  Unquestionably  we  can, 
and  for  this  obvious  and  forcible  reason,  that  the  morals  have 
their  seat,  not  in  the  bones,  but  in  the  byain;  the  dwelling  of 
every  thing  connected  with  intellect.  It  i's  by  innovations  and 
derangements  in  the  latter  organ,  then,  not  the  former,  that  the 
system  of  morality  is  confounded  and  overthrown. 

For  the  sake  of  illustration,  let  us  suppose,  as  a  general 
rule,  the  human  foot  to  be  composed  of  ten  bones,  six  cylin- 
drical and  four  cuboidal;  and  the  spine  of  twenty-four  verte- 
brae or  joints.  Let  us  further  suppose,  that  in  the  course  of 
their  researches  naturalists  discover  another  description  of 
men  having  in  the  foot  but  eight  bones,  four  cylindrical  and 
four  oval,  and  but  twenty  vertebras  in  the  column  of  the  spine. 
In  the  brain,  however,  the  heart,  and  all  the  other  principal 
organs  of  the  body,  these  newly  discovered  individuals  differ 
in  no  respect  from  the  rest  of  mankind.   Now  in  this  case  the 
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whole  world  would  positively  and  without  hesitation  pro- 
nounce these  men  having  only  eight  bones  in  the  foot,  and 
twenty  vertebrae  in  the  spine  to  be  a  race  radically  and  speci- 
fically distinct  from  all  others.  Reason  and  nature  too  would 
sanction  the  declaration.  Yet  would  this  novel  and  unlooked 
for  structure  of  these  two  parts  of  the  body  produce  no  con- 
fusion of  morals,  no  subversion  of  the  general  philosophy 
of  the  system,  no  annihilation  of  social  order.  And  why? — 
Simply  because  the  bones  of  the  foot  and  spine  are  of  too 
subordinate  a  character  to  hold  any  ascendency  over  the  fest 
of  the  system — because  there  is  here  no  innovation  in  the 
brain,  which  is  regarded  as  the  organ  of  morality,  nor  the 
slightest  fundamental  derangement  in  any  of  the  governing 
organs  of  the  body.  Did  the  moral  faculty  reside  in  the  bones 
of  the  foot  or  spine,  the  case  would  be  otherwise.  Then  per- 
haps a  corresponding  diversity  in  moral  principle  would  ne- 
cessarily ensue. 

The  circumstances  of  this  supposed  case  are  strictlv  appli- 
cable to  the  diversities  which  actually  exist  in  the  complexion 
and  figure  of  the  human  race.  Let  us  compare  a  full  blooded 
African  with  a  full  blooded  European,  and  both  the  truth  and 
force  of  our  proposition  will  be  rendered  obvious.  In  the 
former  we  find  a  black  skin,  frizzled  hair,  depressed  features, 
a  retreating  forehead,  and  gibbous  legs.  But  in  the  latter 
we  are  presented  with  an  appearance  and  state  of  things 
very  strikingly  different — a  fair  complexion,  flowing  hair, 
straight  legs,  projecting  features,  and  a  prominent  forehead. 
That  the  case  may  be  the  stronger,  wc  will  even  admit  that 
these  differences  are  incontestably  primitive  and  permanent. 
In  both  individuals,  however,  we  find  the  brain,  which  we  re- 
gard as  the  seat  of  the  moral  principle,  precisely  alike,  except 
that  in  the  African  it  is  somewhat  the  smallest.  There  is  also 
a  perfect  similarity  in  the  heart,  the  lungs,  the  liver,  the  intes- 
tines, and  in  all  the  governing  organs  of  the  body.  Now,  judging 
candidly  a  priori^  have  we  here  any  shadow  of  reason  to  sus- 
pect a  fundamental  difference  in  the  laws  of  morality  and  in  the 
general  philosophy  of  the  two  systems?  Have  we  the  slightest 
physical  ground  of  belief  that  the  moral  and  social  habits  of 
the  African  are  materially  different  from  the  moral  and  social 
habits  of  the  European,  merely  because  the  former  differs  from 
the  latter  in  the  color  of  his  skin,  the  form  of  his  legs,  the  pro- 
minence of  his  features,  and  the  elevation  of  his  forehead^ 
The  philosopher,  whose  object  is  truth  and  not  the  main- 
tenance of  some  favourite  hypothesis,  will  promptly  and  posi- 
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lively  reply  in  the  negative.  The  reason  is  plain.  Morality  is 
seated  neither  in  the  skin,  the  nose,  the  lips,  nor  the  bones 
of  the  leg.  Being  an  intellectual  rather  than  a  corporeal  quality, 
it  is  believed  to  be  the  offspring  of  the  brain,  which,  except  in 
point  of  size,  is  precisely  the  same  in  the  African  as  the  Eu- 
rt)pean.  Were  the  African's  legs,  features,  hair  and  skin,  on 
the  other  hand,  in  all  respects  similar  to  those  of  the  Euro- 
pean, but  his  brain  and  other  principal  organs  essentially  dis- 
similar, then  might  we  be  led,  a  priori.^  to  look  for  a  radical 
and  immutable  difference  in  his  moral  habits  and  social  rela- 
tions, as  well  as  in  the  general  philosophy  of  his  system.  The 
cause  of  this  must  be  obvious  to  every  one.  The  instrument 
or  organ  of  morality  is  changed.  But  as  we  are  taught  by  our 
rules  of  philosophizing  that,  under  similar  circumstances, 
similar  causes  produce  similar  effects,  so  by  the  equally  infal- 
lible rule  of  contraries,  under  similar  circumstances,  dissimilar 
causes  produce  dissimilar  effects. 

Suppose  a  race  of  men  should  be  discovered  having  their 
bodies  completely  clothed  in  the  hair  of  a  stag  or  the  wool  of 
a  sheep,  but  resembling  precisely  the  rest  of  mankind  in  their 
brain,  heart,  lungs,  hands,  and  other  leading  organs  and  parts 
of  the  system.  Would  not  this  be  acknowledged  to  be  a 
species  radically  distinct  from  all  the  rest  of  the  genus?  We 
surely  incur  no  hazard  of  contradiction  in  answering,  that  it 
would.  Yet  would  there  be  no  solid  ground,  even  here,  to 
suspect  anything  specifically  different  in  the  principles  of  their 
morality,  their  social  habits,  or  their  general  philosophy.  The 
specific  difference  would  be  confined  exclusively  to  the  tex- 
ture, action,  and  laws  of  the  skin.  But  that  external  covering 
cannot  be  deemed  the  seat  or  source  of  any  thing  intellectual. 
Even  by  the  discovery  of  such  a  race,  then,  the  philosophy  of 
man  would  not  be  confounded. 

Had  Dr.  Smith  adverted  but  for  a  moment  to  these  cir- 
cumstances— had  he  recollected  that  a  specific  difference  in 
certain  parts  of  the  bodies  of  men,  does  not  necessarily  imply 
a  corresponding  difference  in  every  part,  but  that  the  greatest 
dissimilarity  in  some  organs  is  compatible  with  a  perfect  re- 
semblance in  others — had  he  bestowed,  we  say,  on  these  well 
known  facts  the  consideration  to  which  they  are  intitled,  we 
cannot  believe  he  would  ever  have  asserted  that  '^different 
species  (of  men)  must  be  subject  to  different  laws  both  in 
the  physical  and  moral  constitution  of  their  nature." 

To  remove,  as  far  as  possible,  all  future  ground  of  miscon- 
ception and  cavil,  our  author  very  properly  attempts  to  settle 
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the  meaning  of  the  term  species.  After  noticing  the  criterion 
in  relation  to  this  subject,  which  derived  a  temporary  autho- 
rity from  the  distinguished  names  of  Ray  and  Buffon,  he 
seems  inclined  to  adopt  the  definition  of  Dr.  Blumenbach. 
On  this  point  we  think  his  decision  not  injudicious.  To  us 
the  definition  of  the  German  naturalist  appears  less  exception- 
able than  that  which  had  been  previously  adopted  by  the 
naturalists  of  England  and  France.  "  Animals  ought  (says  the 
professor  of  Gottingen)  to  be  ranked  in  the  same  species,  when 
their  general  form  and  properties  resemble  one  another,  and 
the  differences  which  subsist  among  them  may  be  derived 
from  some  degenerating  cause;"  to  which  Dr.  Smith  himself 
subjoins,  that  "  those  only  are  to  be  esteemed  of  different 
species  whoge  distinctive  properties  are  so  essential  to  each 
respectively,  and  so  inherent  in  them,  that  they  cannot  be 
changed,  or  their  differences  accounted  for  by  the  known 
operation  of  any  physical  or  moral  causes." 

To  the  correctness  and  sufficiency  of  this  definition  of  the 
term  species^  composed,  as  it  is,  of  the  corresponding  ideas  of 
two  such  characters,  as  Dr.  Blumenbach  and  Dr.  Smith,  we 
offer  no  objection.  Though  not,  perhaps,  sufficiently  technical 
in  its  form  and  language  to  suit  the  fastidious  palate  of  a  school- 
man, it  appears  to  us  to  be  calculated,  from  its  comprehensive- 
ness and  accuracy,  to  answer,  in  no  ordinary  degree,  all  the 
purposes  of  the  man  of  science.  We  contend  however  that  it 
is  hostile  to  the  views,  and  absolutely  fatal  to  the  hopes  of  our 
author.  For,  taking  it  as  a  standard,  he  has  manifestly  failed 
to  prove  the  original  unity  of  the  human  race.  We  shall 
hereafter  make  it  appear  that  he  has  fallen  far — in  our  opinion 
very  far  short  of  accounting  for  all  the  varieties  that  charac- 
terize them,  by  "  the  known  operation  of  any  causes  physical 
or  moral." 

Though  certainly  not  connected  with  the  principles,  and 
but  slightly,  as  we  think,  with  the  object  of  the  work,  our  au- 
thor has  notwithstanding  contrived  to  introduce  into  his  essay, 
by  way  of  episode,  a  very  laboured  disquisition  on  the  primitive 
state  and  condition  of  man.  His  object  in  this  is  to  establish 
the  position,  that  the  progenitor  of  mankind  was  created  a 
civilized  and  instructed  being,  and  that  the  savage  state  in 
which  different  nations  have  been  subsequently  found,  is  no- 
thing but  a  degeneracy  from  their  original  standing — the 
result  of  idleness  and  evil  passions.  Here  he  again  declares 
that  he  carries  along  with  him  in  this  discussion  the  clear  and 
positive  testimony  of  both  sacred  history  and  true  philosophy. 
Now  v/e  cannot,  at  present,  call  to  mind  a  single  text  either  in 
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the  works  of  Moses,  or  in  any  other  portion  of  divine  revela- 
tion, which  the  principles  of  correct  logic  would  countenance 
us  in  bringing  forward  to  prove,  that  Jiations  were  primitively 
civilized  and  enlightened.  If  any  such  passage  exist,  we  would 
rejoice  to  see  it  produced  under  a  fair  and  liberal  construction. 
We  will  then,  without  hesitation,  submit  to  its  authority.  As 
to  forced  constructions,  they  are  already  too  numerous,  and 
have  the  delusive  and  pernicious  power  of  torturing  the  text 
into  as  many  meanings,  and  making  it  susceptible  of  as  many 
interpretations,  as  the  exposuists  have  different  hypotheses  to 
establish. 

We  regret  that  we  cannot  accompany  our  author  through 
the  whole  of  his  remarks  on  the  primitive  condition  of  the 
human  race.  That  the  reader  may  not,  however,  be  totally 
uninformed  of  his  sentiments  and  reasonings  on  the  subject, 
we  present  him  with  an  outline  of  them  in  the  following  quo- 
tation. 

"  The  original  and  absolute  savag^ism  of  mankind,  says  he, 
is  a  principle  which  appears  to  me  to  be  contradicted  equally 
bv  sound  reason,  and  by  the  most  authentic  documents  which 
remain  to  us  of  ancient  history.  All  the  earliest  monuments 
of  nations,  as  far  as  we  can  trace  them,  fix  their  origin  about 
the  middle  regions  of  Asia,  and  present  man  to  us  in  a  state 
already  civilized.  From  this  centre,  we  perceive  the  radiations 
of  the  race  gradually  shooting  themselves  towards  every  quar- 
ter of  the  globe.  Savage  life  seems  to  have  arisen  only  from 
idle  or  restless  spirits,  who,  shunning  the  fatigues  of  labour, 
or  spurning  the  restraints  and  subordinations  of  civil  society, 
sought,  at  once,  liberty  and  the  pleasures  of  the  chase,  in  wild, 
uncultivated  regions,  remote  from  their  original  habitations. 
Here,  forgetting  the  arts  of  civilized  life,  they,  with  their  pos- 
terity, degenerated,  in  a  course  of  time,  into  all  the  ignorance 
and  rudeness  of  savagism,  and  furnished  ample  materials  to 
the  imagination  of  the  poets  for  the  pictures  they  have  pre- 
sented to  us  of  the  abject  condition  of  the  primitive  men." 

To  say  nothing  of  the  loose  composition  and  disjointed  tex- 
ture of  this  paragraph,  the  materials  which  compose  it  are  of 
very  questionable  soundness.  Taking  it  as  it  is,  in  its  matter 
and  manner,  we  cannot  perceive  that  it  fortifies,  in  the  least, 
the  hypothesis  which  it  announces.  "  All  the  earliest  monu- 
ments of  nations,  says  our  author,  as  far  as  we  can  trace  them, 
present  man  to  us  in  a  state  already  civilized."  This,  we  reply, 
is  true;  nor  is  it  possible  for  it  to  be  otherwise;  but  what  shadow 
of  evidence  does  it  impart  as  to  the  truly  primitive  condition 
of  man? — In  relation  to  that  point  it  is  an  absolute  nullity. — 
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The  earliest  monuments  of  nations  do  indeed,  for  the  most  part, 
present  man  to  us  in  a  civilized  state. — But  wherefore? — Be- 
cause he  had  not  been  previously  in  a  savage  state? — By  no 
means — but  simply  because  none  but  civilized  nations  erect 
monuments  to  transmit  a  knowledge  of  their  condition,  and 
tell  their  story  to  future  ages. — Because  none  but  such  nations 
leave  behind  them  any  relicsof  sufficient  durability  to  triumph 
over  the  destructive  ravages  of  time. 

What  can  a  hord  of  wandering  savages  achieve  calculated 
to  inregister  in  imperishable  annals,  and  hand  down  to  pos- 
terity in  a  recorded  form,  their  state,  their  place  of  residence, 
their  existence,  or  their  name?  They  compose  no  epic  poems, 
write  no  histories,  people  no  capitols  with  marble  or  with 
bronze. — Rude  war  songs  are  all  their  poetry,  oral  traditions 
the  amount  of  their  story,  and  figures  in  wood  the  whole  of 
their  statuary: — the  two  former  fleeting  and  perishable  as  the 
breath  that  gives  them  utterance,  and  the  latter  as  corruptible 
as  the  hand  that  fashioned  them.  Savage  nations  intersect  not 
their  territory  with  canals  and  aqueducts,  nor  do  they  burthen 
the  earth  with  piles  of  architecture.  They  build  neither  walled 
cities  nor  triumphal  arches,  towers  nor  temples,  castles  nor 
palaces,  pyramids  nor  catacombs. — If  their  dwellings  be  not 
in  caves,  they  are  in  huts  and  wigwams,  which  the  tempest 
overthrows,  the  fire  devours,  or  the  swell  of  some  neighbouring 
stream  sweeps  away.  Their  stronghold  in  war  is  an  impervious 
thicket,  a  few  notches  or  figures  on  trees  the  record  of  their 
victories,  their  sepulchral  monument  a  tumulus  of  stones,  and 
the  recesses  of  a  forest  the  sanctuary  of  their  God  Such  are  the 
only  memorials  of  a  savage  people — memorials,  which  the  lapse 
of  a  fe^v  fleeting  years  must  for  ever  efface. — Such  too  is  the 
reason  why  the  *'  earliest  monuments  of  nations  always  present 
man  to  us  in  a  civilized  state."  For  centuries  previously  to  the 
erection  of  these  monuments,  the  same  people  might  have  in- 
habited the  same  territories;  but,  having  been,  during  that 
period,  in  a  savage  state,  nothing  was  accomplished  by  them  of 
sufficient  durability  to  tell  to  after  ages  their  primitive  story. 

Again,  in  the  paragraph  already  quoted,  "  savage  life,  says 
the  author  of  the  essay,  seems  to  have  arisen  only  from  idle 
or  restless  spirits,  v/ho,  shunning  the  fatigues  of  labour,  or 
spurning  the  restraints  and  subordinations  of  civil  society, 
sought,  at  once,  liberty  and  the  pleasures  of  the  chase,  in 
wild,  uncultivated  regions,  remote  from  their  original  habita- 
I  tions.  Here,  forgetting  the  arts  of  civilized  life,  they,  v/ith 
their  posterity,  degenerated,  in  a  course  of  time,  into  all  the 
ignorance  and  rudeness  of  savagism." 

Vol.  II.  T 
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Here  is,  indeed,  a  very  round,  circumstantial,  and,  perhaps 
^ve  might  add,  plausible  tale  of  the  metamorphosis  of  civilized 
into  savage  life; — a  tale  which  seems  to  solve,  with  a  magical 
facility,  the  whole  mystery  which  envelops  the  subject,  and 
is  therefore  but  too  well  calculated  to  gain  currency  with  the 
credulous  and  impose  on  the  unthinking.  But  where  and 
when  has  this  transmutation  ever  been  realized?  Where  are 
the  chronicles  from  which  the  history  of  it  is  extracted?  Is 
there  extant  a  volume,  either  sacred  or  profane,  in  which  w^e 
will  find  the  event  substantially  recorded?  We  believe  we  may 
defv  contradiction,  in  replying  that  there  is  not.  We  have 
ourselves  often  conversed  with  the  most  enlightened  and  ob- 
servant travellers,  and  not  unfrequently  looked  into  history 
ancient  and  modern,  universal  and  local,  civil  and  military — 
the  annals  of  the  early  as  well  as  of  the  middle  and  declining 
periods  of  nations:  yet  never,  through  any  channel,  has  such 
a  fact  as  the  foregoing  been  presented  to  our  notice.  We  have 
never  observed,  read,  or  heard  of  a  single  instance  where  a 
people  once  civilized  have  either  become  themselves  absolutely 
savage,  or  planted  remote  countries  with  savage  colonies.  Nor 
does  it  comport  v/ith  our  ideas  of  the  principles  of  human 
nature  and  the  springs  of  human  action  to  admit  that  such  an 
event  has  ever  taken  place. 

Our  appeal  however,  is  to  history,  not  to  opinion,  and  that, 
we  are  persuaded,  is  decidedly  in  our  favour.  Through  that 
medium  have  we  seen  nations  gradually  emerging  from  the 
degradation  and  wretchedness  of  savage,  to  the  dignity  and 
comforts  of  civilized  life.  But  we  fearlessly  challenge  the 
whole  records  of  nature  to  show  us  the  picture  completely 
reversed. 

Did  our  limits  allow  us  to  pursue  the  subject,  it  would,  w^e 
think,  be  easy  to  expose  the  insufficiency  of  our  author's  whole 
chain  of  reasoning  on  this  head.  Even  admitting  that  the 
earliest  nations  of  the  w^orld  were  originally  in  a  state  of 
civilization,  the  fact  must  be  proved  by  other  testimony  than 
that  contained  in  the  present  essay. 

It  has  been  already  stated,  that  Dr.  Smith  rests  his  hypo- 
thesis, of  the  primitive  unity  of  man,  on  a  treble  basis, 
viz.  the  effects  of  the  combined  operation  of  climate^  the 
state  of  society^  and  the  manner  of  livings  in  diversifying  the 
human  complexion  and  figure.  It  has  been  stated,  that  to  the 
supposed  powers  of  transmutation  possessed  by  this  threefold 
cause,  he  attributes  all  the  variety  in  form,  size,  feature,  and 
color,  that  exists  between  the  most  dissimilar  descriptions  of 
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men.  His  principal  arguments  in  favour  of  this  hypothesis,  it 
shall  now  be  our  business  niore  particularly  to  examine. 

The  hypothesis,  though  in  the  essay  remarkably  com- 
plicated and  involved,  may  yet  be  reduced  to  great  simpli- 
city. How  difficult  soever  it  may  be  of  solution,  we  cannot 
consider  it  in  its  nature  intricate.  If  true,  it  must  be  suscep- 
tible of  support  either  from  unquestioned  historical  fact ^  or 
fair  and  legitimate  philosophical  induction.  Its  author  must 
either  have  it  in  his  power  to  adduce  well  attested  and  une- 
quivocal instances  of  the  changes  in  the  human  complexion 
and  figure,  for  which  he  contends,  having  actually  taken  place; 
or,  from  his  minute  and  perfect  knowledge  of  the  powers  of 
climate,  the  state  of  society,  the  manner  of  living,  and  of  the 
susceptibility  of  the  human  system,  he  must  be  able  to  prove, 
by  means  of  sound  argument,  that  the  former  acting  on  the 
latter  is  physically  calculated  to  effect  the  various  transmuta- 
tions in  question.  These,  we  say,  are  the  only  possible  sources 
of  proof  that  present  themselves  to  his  choice.  From  the  one 
or  the  other  therefore,  or  from  both  combined,  must  his  whole 
store  of  evidence  be  selected.  We  shall  briefly  consider  and 
analyze  them  in  order.   And  first, 

Of  historical  fact.  The  occurrences  in  favour  of  his  hypothe- 
sis which  our  author  attempts  to  derive  from  the  history  of 
man  are  few,  and,  as  we  shall  endeavour  to  prove,  equivocal  and 
inconclusive.  When  striptof  that  imposing  form  and  drapery 
which  the  ingenuity  of  fancy,  an  enthusiastic  ardor,  and  a 
good  style,  have  contributed  to  throw  around  them,  they 
prove  nothing  so  clearly  as  the  indefensibility  of  the  cause  they 
are  intended  to  support. 

The  first  in  order  of  these  historical  evidences  relates  to  a 
colony  of  Hungarians,  who,  to  use  the  doctor's  own  words, 
*'  by  migrating  to  Lapland,  so}ne  ages  ago.,  (but  how  many  ages 
ago,  under  what  circumstances,  or  for  what  purposes  he  does 
not  tell  us),  have  become  absolutely  assimilated  to  the  natives 
of  the  country  in  every  attribute  of  that  diminutive  and  de- 
formed race."=^  The  second  relates  to  a  colony  of  Portuguese, 
who,  established  in  Congo,  not  yet  three  centuries  since,  have 
so  degenerated  in  complexion,  in  the  figure  of  their  persons, 
and  their  habits  of  living,  as  to  be  no  longer  distinguishable 
from  the  neighbouring  tribes  of  Hottentots.f  The  third  is  de- 
rived from  the  inhabitants  of  modern  Europe,  who,  though  all 
descended,  as  it  is  alleged,  from  the  same  primitive  stock,  ex- 
hibit at  present  various  shades  of  complexion,  increasing  in 

*  Page  47.  f  Page  48. 
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depth  of  coloring,  as  we  advance  from  the  Baltic  to  the  shores 
of  the  Mediterranean.  The  fourth  relates  to  the  Arabians, 
who,  though  they  can  be  clearly  traced,  as  it  is  asserted,  to 
thfcir  origin  in  one  family,  and  have  never  been  blended  either 
by  conquest  or  commerce  with  any  other  people,  yet  exhibit, 
at  present,  every  variety  of  complexion  from  swarthiness  in 
the  northern  to  real  blackness  in  the  southern  section  of  their 
peninsula.  The  ffth  is  derived  from  the  Jews,  a  race,  who, 
descended  from  the  same  ancestry,  and  prohibited  by  their  in- 
stitutions from  intermarrying  with  strangers,  are  notwithstand- 
ing declared  to  have  contracted  the  complexion  of  every  peo- 
ple, with  whom  they  have  been  mingled.  The  sixths  and 
last  is  taken  from  the  inhabitants  of  the  United  States.  Of 
these  it  is  asserted  that  the  ruhitesh\xvG  already  very  strikingly 
degenerated  in  complexion  from  the  fairness  of  their  European 
ancestors,  while  the  native  blacks  whose  blood  is  free  from 
foreign  admixture,  though  they  are  not  said  to  be,  as  yet,  in 
any  measure  bleached  of  the  hue  of  their  fathers,  are  posi- 
tively pronounced  to  be,  very  perceptibly  exchanging  their 
uncouth  features,  and  contracting  in  form  the  European  coun- 
tenance. On  each  of  these  heads  of  supposed  proof  we  shall 
oifer  a  few  remarks. 

In  order  that  our  sentiments  on  these  topics  may  be  the 
more  clearly  understood,  and  that  there  may  be  no  seeming 
inconsistency  in  our  future  reasonings,  we  think  it  necessary 
to  premise,  that  we  are  far  from  denying  the  power  of  climate 
to  alter  and  modify,  to  a  certain  extent,  both  the  complexion 
and  figure  of  man.   Nor  do  we  deny  that  the  state  of  society, 
and  the  manner  of  living  may  exert  a  similar  power  in  a  limit- 
ed degree.   We  know,  for  instance,  that  the  scorching  sun  of 
^iVica,  of  India,  or  even  of  the  Brazils  will  efface,  in  time, 
the  fair  tints  of  the  European  skin,  and  imprint  in  their  place 
a  very  different  hue — a  hue  approaching  to  the  brown  or  the 
olive.  We  further  know,  that  a  want  oi  cleanliness  and  a  con- 
stant exposure  to  the  inclemencies  of  the  weather,  contribute 
to  accelerate  and  heigliten  these  effects.   Nor  are  we  at  all 
ignorant  that  a  certain  coarseness  of  feature  and  harshness  of 
expression  arc  the  universal  concomitants  of  poverty,  igno- 
rance, and  a  contention  v.ith  hardships.    To  deny  or  even 
question  facts  so  notorious  as  these,  would  be  to  throw  off  all 
regard  for  truth,  and  stem  the  current  of  all  observation.   But 
the  influence  of  these  causes,  even  when  leagued  in  the  closest 
alliance,  and  coopc .  .iting  under  the  most  powerful  combina- 
tion, is  circumscribed  Avithin  certain  limits.   Nor  is  the  sphere 
of  these  limits  so  extensive  as  to  admit  of  a  reciprocal  tran«- 


3811.]  Complexion  in  the  Human  Species,  149 

mutation  of  the  different  races  of  men — a  transmutation  of 
the  European  into  the  Negro,  the  Negro  into  the  Tartar,  or  the 
lofty  Patagonian  into  the  diminutive  Laplander. 

Although  the  combined  influence  of  climate,  the  state  of 
society,  and  the  manner  of  living  may,  and  we  believe  does, 
produce  varieties  in  the  same  race,  it  is  incapable  of  altering 
the  distinctive  characters  of  the  race — incapable  of  breaking 
down  those  substantial  partitions  of  feature,  figure,  complex- 
ion and  stature,  which  exist  between  the  different  races  ot 
men,  and  which  the  wisdom  of  the  Deity  has  erected,  though 
in  a  manner  unknown  to  us,  yet  no  doubt  for  purposes  the 
most  bounteous  and  beneficent.  Thus  the  swarthy  Spaniard 
and  the  olive-colored  Italian  have  the  same  distinctive  cha- 
racters, and  are  hence  of  the  same  race,  with  the  fair  German 
and  the  florid  Hibernian.  In  a  few  generations,  therefore,  the 
climates  of  Italy  and  Spain  would  imprint  on  emigrants  from 
Germany  and  Ireland  the  complexions  that  distinguish  their  na- 
tive inhabitants;  while,  conversely,  the  Spaniard  and  the  Italian 
emigrating  to  higher  latitudes,  would  in  time  exchange  their 
olive  for  the  carnation  of  the  north.  In  like  manner,  though 
the  complexion  of  the  southern  is  much  darker  than  that  of  the 
northern  districts  of  Arabia,  yet  do  the  inhabitants  of  each  ex- 
treme preserve  the  true  characters  of  the  Arabic  race.  Be- 
tween these  two  shades  or  varieties,  therefore,  it  is  altogether 
probable  that  an  interchange  of  residence  would  produce,  in 
time,  a  transmutation  of  color.  But  we  confidently  believe,  that 
no  interchange  of  climates,  states  of  society,  or  modes  of  life, 
could  ever  amalgamate  into  a  homogeneous  mass,  and  thus 
reduce  to  a  common  standard,  the  European,  the  Negro,  the 
Arabian,  and  the  Laplander. 

The  fundamental  error  into  which  Dr.  Smith  has  fallen  on 
this  subject  has  arisen  from  his  not  discriminating  between 
the  laws  of  living  and  the  laws  of  dead  matter — the  laws  of 
mechanics  and  the  laws  of  physiology.  It  is  perfectly  well 
knov»^n  to  medical  philosophers,  that  the  same  principles  are 
far  from  being  reciprocally  applicable  to  those  two  different 
branches  of  science.  On  dead  matter  the  continued  operation 
of  the  same  causes  is  uniform  and  progressive,  but  on  living 
matter  such  operation  either  varies  or  ceases  to  produce  any 
effect,  according  to  circumstances.  Thus  on  the  former^  if  the 
operation  of  certain  causes  make  a  certain  impression  in  a 
given  time,  in  double  that  time  it  will  double  the  impression, 
in  treble  the  time  it  will  treble  it,  and  so  on  in  proportion,  till 
the  effect  may  be  raised  to  almost  any  amount,  and  that 
without  increasing  the  force  of  the  causes.  For  the  sake  of 
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illustration  let  the  acting  cause  be  water  and  the  matter  acted 
on  a  soft  argillaceous  stone.  If  in  twenty  days  the  friction  of 
the  water  sweeping  over  this  stone  wear  away  an  ounce  of  its 
substance,  in  forty  days  it  will  wear  away  two  ounces,  in  yixty 
days  three  ounces,  and  so  on,  till  the  whole  stone  will  finally 
disappear.  Now  it  is  evident  that  a  belief  in  the  applicability 
of  sinnilar  principles  to  living  matter,  has  contributed  not  a 
little  to  entangle  Dr.  Smith  in  such  a  labyrinth  of  error.  That 
gentleman  knows  from  observation  that  in  a  given  time  a  tro- 
pical sun  will  burn  a  given  degree  of  darkness  on  a  fair  com- 
plexion. In  double  the  time  he  supposes  it  will  double  that 
degree,  that  in  treble  the  time  it  will  treble  it, and  so  on,  as  in  the 
case  of  dead  matter,  till  the  stain  ultimately  amount  to  the 
blackness  of  the  Negro.  But  herein  lies  his  mistake.  He  en- 
tirely overlooks  that  ever  active  principle  in  living  matter, 
which  offers  resistance  to  the  impressions  of  new  and  un- 
friendly causes,  and  so  completely  accommodates  itself  to  the 
existing  state  of  things,  as  finally  to  paralyze  and  even 
completely  destroy  all  susceptibility  to  their  action.  This 
principle  absolutely  prohibits  the  continued  operation  of  causes 
of  the  same  power  from  being  uniformly  progressive  in  its 
effect.  On  the  other  hand,  by  the  resistance  it  offers,  it  ren- 
ders this  operation  fainter  and  fainter  in  its  impression,  till  at 
length  it  prevents  it  from  having  any  further  influence.  The  law 
of  living  matter  to  which  we  here  allude  is  happily  illustrated 
by  the  action  of  poisons.  Thus,  for  instance,  if  arsenic  be  ad- 
ministered, at  intervals,  in  half-grain  doses,  the  first  portion 
swallowed  will  be  likely  to  produce  nausea;  but  the  second 
dose  will  produce  less,  and  the  third  less  again,  till  the  sys- 
tem, having  accommodated  its  susceptibility  to  the  poison, 
ultimately  ceases  to  suffer  from  its  action.  Such  precisely  is 
the  state  of  the  case  with  regard  to  the  imbrowning  power  of 
climate  on  the  human  complexion.  Because  that  power  pro- 
duces a  given  effect  in  a  given  time,  it  will  not,  in  twice  that 
time,  double  it,  and  in  three  times,  treble  it,  till  it  reach  the 
point  of  absolute  blackness.  The  laws  of  the  progress  it  makes 
are  widely  diiftrent.  If,  in  the  first  division  of  time,  it  pro- 
duces an  effect  equal  to  five,  in  the  second,  the  principle  of 
resistance  in  the  system  being  now  perfectly  awake,  the  effect 
will  not  be  equal  to  more  than  four,  in  the  third  to  three,  and  in 
the  fourth  to  two,  till,  by  the  arrival  of  the  sixth  division,  the 
power  ceases  to  make  any  further  progress.  This  cessation 
always  takes  place  long  before  the  European  complexion  is 
transmuted  into  the  African.  To  enable  it  to  carry  its  action 
to  such  an  extent,  the  transmuting  power  of  climate  ought  to 
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be  progressively  increased  in  energy,  in  proportion  as  the 
principle  of  resistance  renders  the  system  less  susceptible  of 
its  action.  So  unfounded  is  the  belief  that  the  depth  of  com- 
plexion produced  by  climate  will  be  in  proportion  to  the  time 
of  exposure  to  its  influence — But  to  return  from  this  digres- 
sion to  an  examination  of  our  author's  historical  evidences. 

As  to  the  two  first  of  these,  viz.  the  metamorphosis  of  a 
colony  of  Hungarians  into  Laplanders,  and  a  colony  of  Por- 
tuguese into  Hottentots,  we  are  persuaded  that  he  himself 
attaches  to  them  no  importance  and  but  very  little  credit. 
The  narratives  setting  forth  these  events  rest  on  authority  so 
obscure  and  equivocal,  and  are  communicated  to  us  in  a  shape 
so  highly  questionable,  that  they  are  unfit  to  be  made  the 
basis  of  a  philosopher's  belief.  They  bear  such  a  resemblance 
to  the  fables  of  travelling  fiction-mongers,  and  partake  so  much 
of  the  spirit  of  romance,  instead  of  the  sober  character  of  his- 
tory, that  we  are  inclined  to  class  them  with  the  exploded 
accounts  of  tailed  men  in  the  island  of  Borneo,  and  a  race  of 
giants  in  the  wilds  of  Patagonia, 

For  the  sake  of  argument,  however,  we  will  admit  the  facts 
to  be  substantially  true — we  will  admit  that  a  colony  of  Hun- 
garians, having  emigrated  to  Lapland,  assumed  in  time  the 
Laplandish  aspect,  and  that  a  colony  of  Portuguese  having 
settled  in  Congo,  contracted  the  complexion  and  degenerated 
into  the  disgusting  brutishness  of  the  Hottentots.  Having 
thus  gratuitously  conceded  the  facts,  are  we  bound  also  to 
adopt  Dr.  Smith's  explanation  of  them, — to  believe  that  the 
arctic  climate  and  manner  of  living  produced  the  wonderful 
Hungarian  transmutation,  and  that  the  solar  heats  and  state  of 
society  effected,  in  Africa,  the  Portuguese  metamorphosis? — 
It  is  fortunate  that  no  such  necessity  is  imposed  on  us.  Ano- 
ther and  better  alternative  is  offered  to  our  choice.  If  reason 
be  consulted,  she  will  pronounce  it  much  more  probable,  that, 
in  both  cases,  the  change,  whatever  it  was,  resulted  principally 
from  the  agency  of  intermarriages — from  mingling,  in  the 
north,  the  blood  of  the  Laplander  with  the  blood  of  the  Hun- 
garian, and,  in  the  south,  the  blood  of  the  Hottentot  with  that 
of  the  Portuguese.  Were  we  vain  enough  to  assume  to  our- 
selves, the  office  and  prerogative  of  philosophical  umpires,  we 
might,  pronounce  the  latter  opinion  by  far  the  most  "  consis- 
tent with  the  principles  of  sound  philosophy;"  for  such  princi- 
ples imperatively  forbid  our  ascribing  to  two  or  more  causes, 
a  phenomenon  which  admits  of  solution  by  one.  But  it  must 
be  notorious  to  every  one,  that  the  assimilation  here  supposed, 
might  have  been  produced  by  means  of  intermarriages  alone. 
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Where,  then,  is  the  philosophical  consistency  of  rejecting  a 
cause  of  acknowledged  efficacy,  and  which  presents  itself  even 
to  the  humblest  capacity,  to  search  for  one  in  the  regions  of 
hypothesis,  whose  powers,  even  when  discovered,  are  notori- 
ously inadequate  to  the  contemplated  solution? 

Dr.  Smith's  ^/i/W  historical  evidence  is  derived  from  the 
supposed  unity  of  origiJi  connected  with  the  present  diversity 
of  complexion  of  the  inhabitants  of  Europe.  "  The  influence  of 
climate,  says  he,  on  the  human  complexion  is  demonstrated  by 
well  known  and  important  events  within  the  memory  of  his- 
tory. From  the  Baltic  to  the  Mediterranean  the  different 
latitudes  of  Europe  are  marked  by  different  shades  of  color. 
In  tracing  the  origin  of  the  fair  German,  the  dark  colored 
Frenchman,  and  the  swarthy  Spaniard  and  Sicilian,  il  has  been 
proved  that  they  are  all  derived  from  the  same  primitive  stock: 
or,  at  least,  from  nearly  resembling  nations  which  may  be  com- 
prehended under  the  general  names  of  Huns  and  Goths.  The 
soutiiern  provinces  of  France,  of  Italy,  of  Spain,  and  of  other 
countries  of  Europe,  are  distinguished  from  the  northern  by 
a  much  deeper  shade  of  complexion."* 

In  drawing,  by  latitudes,  this  party-colored  picture  of  mo- 
dern Europe,  our  author  ought  to  have  recollected,  for  we  well 
know  he  is  not  ignorant  of  the  fact,  that,  besides  the  mere 
influence  of  climate,  there  exists  another  cause  of  no  incon- 
siderable power,  why  the  inhabitants  of  certain  countries  bor- 
dering on  the  Mediterranean  possess  complexions  of  a  deeper 
shade  than  those  whose  place  of  residence  is  farther  to  the 
north.  It  is  known  that  those  maritime  provinces,  more  par- 
ticularly in  Spain  and  Italy,  were  once  very  extensively  and  for 
a  great  length  of  time  in  possession  of  the  Moors.  Although 
that  people  were  ultimately  vanquished  and  forced  by  their 
conquerors  to  recross  the  Mediterranean,  yet  they  left  behind 
them,  in  the  provinces  they  had  overrun,  a  portion  of  their 
blood,  which  still  flows  in  the  veins,  and  contributes  to  darken 
the  complexions  of  their  descendents.  So  incontestable  is  our 
evidence  in  support  of  this,  that  in  many  families  in  the  south 
of  Spain,  the  Moorish  features  are  not  yet  effaced. 

But  we  would  not  be  thought  either  too  scrupulously  exact, 
or  eager  in  our  search  after  subordinate  errors.  We  will, 
therefore,  admit  (though  it  would  be  easy  to  show  by  a  va- 
riety of  considerations,  that  truth  does  not  extort  from  us  the 
adtjiission)  the  perfect  correctness  of  the  picture  of  Europe 
with  which  we  are  presented  in  the  preceding  quotation.  We 
will  admit,  that  from  the  Baltic  to  the  Mediterranean,  every 
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degree  of  latitude  is  marked  by  a  darker  shade  of  the  human 
complexion,  in  proportion  as  it  approaches  the  tropical  fervors. 
We  will  further  admit,  that  the  increasing  heats  of  the  several 
climates  are  the  only  cause  of  this  progressive  change.  Ample 
as  these  concessions  are,  they  will  avail  our  author  nothing  in 
relation  to  the  hypothesis  he  is  labouring  to  estal)lish.  For,  as 
already  remarked,  though  a  variety  of  climate  has,  in  Europe, 
produced  a  corresponding  variety  of  complexion,  yet,  in  no 
instance,  has  it  obliterated  or  shown  the  slighest  tendency  to 
erase  the  true  and  distinctive  characters  of  the  race.  In  no  in- 
stance has  it  manifested  even  the  shadow  of  an  approach  to- 
wards the  production  of  a  new  race — of  the  true  African 
skin,  hair,  feature,  or  figure.  When  examined  by  the  discrimi- 
nating eye  of  philosophy,  the  Spaniard,  the  Portuguese,  and 
the  Italian  are  in  all  respects  as  dissimilar  to  the  real  Negro, 
as  the  German,  the  Swede,  or  the  high  blooded  Englishman. 
In  strict  philosophical  language,  those  swarthy  people  are  no 
defective,  half-formed,  equivocal  breed — they  constitute  no 
intermediate  link  between  the  true  white  man  and  the  true 
black — the  native  of  the  north  of  Europe,  and  the  native  of 
those  burning  regions  washed  by  th«  Senegal,  the  Gambia  o^^ 
the  Grande.  Though  deprived  of  the  fair  and  delicate  tints 
which  mark  the  cheeks  of  their  northern  neighbours,  they  are, 
notwithstanding,  strictly  and  emphatically  of  the  race  of  the 
whites.  Whereas  many  mulattoes  may  be  found  of  complex- 
ions considerably  lighter,  who  betray  most  of  the  discrimina- 
ting marks  of  their  African  ancestry. 

The  climate  of  Europe  has  long  since  produced  its  maximum 
of  effect  in  modifying  the  complexion  and  figure  of  its  inhabit- 
ants. The  warmer  districts  have  long  ceased  to  add  a  deeper 
shade  to  the  skin  of  each  succeeding  generation.  Unless  the 
power  of  the  modifying  causes  be  increased,  the  effect  can 
never  be  carried  any  further.  Yet  do  the  distinctive  charac- 
ters, indicating  a  perfect  unity  of  species,  prevail  on  the  con- 
tinent as  universally  now,  as  they  did  a  tho"usand  years  ago. 
Varieties  have,  indeed,  been  produced  in  the  race  of  Europe- 
ans, but  the  race  itself  remains  inviolate.  And,  without  affecting 
to  be  uncommonly  prescient  or  sagacious,  we  venture  to  pre- 
dict, that  when  ten  centuries  more  shall  have  passed  over 
them,  the  inhabitants  of  Europe  (unless  adulterated  by  admixr 
tures  with  other  nations)  will  exhibit  unchanged  the  same  fea- 
tures, the  same  figure,  and  the  same  complexion,  as  they  do  at 
present.  They  will  still  exhibit,  without  alloy,  all  the  distinctive 
characters  of  the  present  European  race.  When  properly  con- 
sidered, then,  the  existing  aspect  of  the  continent  of  Europe, 
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variegated  as  it  is  by  the  complexion  of  its  inhabitants,  fur- 
nishes matter  of  argument  against,  rather  than  in  favour  of 
our  author's  hypothesis. 

Dr.  Smith's  fourth  historical  evidence  is  derived  from  the 
Arabs.  That  singular  and  once  distinguished  people,  he  ob- 
serves, "  can  be  traced  by  a  clear  and  undisputed  genealogy 
to  their  origin  in  one  family;  and  they  have  never  been  blended 
either  bv  conquest  or  by  commerce  with  any  other  race.  And 
yet  we  find  every  gradation  of  discoloration  among  them  from 
the  swarthy  hue  of  the  northern  provinces,  to  the  deep  black 
suffused  with  a  yellowish  tinge,  which  prevails  in  the  southern 
angle  of  the  Arabian  peninsula."* 

By  referring  to  some  of  our  preceding  remarks,  the  reader 
will  meet  with  what  amounts  to  a  full  comment  on  this  passage. 
He  will  there  find  it  conceded,  that  a  variety  in  climate  is 
capable  of  producing,  to  a  certain  extent^  a  corresponding 
variety  in  the  human  complexion;  and  that,  in  Arabia,  such 
an  effect  has  actually  resulted  from  this  cause.  But  he  will 
also  find  it  there  stated,  and  we  hope  established  to  his  satis- 
faction, that  this  effect  is  confined  to  complexion  alone,  the 
distinctive  marks  of  the  Arabic  race  subsisting,  in  as  full  per- 
fection, in  the  southern,  as  they  do  in  the  middle  or  northern^ 
regions  of  that  extensive  country.  From  this  operation,  which 
is  altogether  superficial — this  mere  deepening  of  the  shades  of 
the  human  complexion,  nothing  can  possibly  be  inferred  as  to 
the  power  of  climate  to  produce  a  radical  transmutation  of 
races.  For  the  southern  Arabs,  though  approaching  them  in 
color,  are  notwithstanding  as  far  removed  from  the  genuine 
character  of  the  Negro  race,  as  their  fairer  countrymen  who 
inhabit  the  north.  They  have  not  about  them  a  single  feature 
resembling  the  inhabitants  of  the  west  of  Africa.  Till  we  find 
Asiatics  or  Europeans,  then,  converted  into  real  Negroes  by  the 
influence  of  a  hot  climate  and  certain  savage  modes  of  life,  we 
must  still  remain  incredulous  of  the  fact,  notwithstanding  a 
thousand  speculations  to  the  contrary. 

We  cannot  take  leave  of  this  topic  without  remarking,  that 
it  would  gratify  us  exceedingly  to  see  a  detail  of  the  evidence 
by  which  the  Arabic  people  are  "  traced  by  a  clear  and  undis- 
puted genealogy  to  their  origin  in  one  family."  We  have  seen 
an  attempt  at  such  exposition,  learned  indeed,  and  somewhat 
plausible,  but,  as  we  think,  utterly  abortive. 

Our  author's^/J'/z  historical  fact  relates  to  the  Jews.  From 
his  own  acknowledgment  it  is  obvious  that  he  attaches  great 
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weight  to  the  history  of  that  extraordinary  people — that  he 
considers  it  as,  in  some  measure,  the  stronghold  of  his  hypo- 
thesis. 

"  No  example,  says  he,  can  carry  with  it  greater  authority 
on  this  subject  than  that  of  the  Jews.  Descended  from  one 
stock,  prohibited  by  their  most  sacred  institutions  from  inter- 
marrying with  strangers,  and  yet  widely  dispersed  into  every 
region  on  the  globe,  this  one  people  is  marked  with  the  pecu- 
liar characteristics  of  every  climate.  In  Britain  and  Germany 
they  are  fair,  brown  in  France  and  in  Turkey,  swarthy  in  Por- 
tugal and  Spain,  olive  in  Syria  and  Chaldea,  tawny  or  copper- 
colored  in  Arabia  and  Egypt."* 

This  paragraph  is  by  far  too  general  and  unqualified  in  state- 
ment and  assertions;  for  the  facts  it  sets  forth  are  true  only  in 
part.  Whatever  shades  of  complexion  the  Jews  may  contract  in 
other  countries,  they  are  not  '•^  fair  in  Britain  and  Germany.'''* 
A  brown  people^  at  leasts  they  are  in  every  section  of  the  globe 
they  inhabit — we  mean  that  their  complexion  is  never  lighter 
than  a  brown,  xvhen  their  veins  are  free  from  christian  blood. 
This  assertion  is  founded  on  observation  in  part,  and  partly 
on  information  derived  from  observant  and  intelligent  travel- 
lers. 

But  even  admitting  every  thing  for  which  the  doctor  con- 
tends in  relation  to  the  complexion  of  the  Jews,  what  has 
he  to  say  on  the  subject  of  their  national  countenancef  Does 
that  too  vary  with  climate  and  the  mode  of  living,  so  as  to 
resemble  the  countenance  of  every  people  among  whom  it  is 
their  lot  to  reside?  Do  the  real  descendents  of  Israel  ever  ac- 
quire that  peculiar  configuration  and  expression  of  face,  which 
distinguishes  the  Hollander  from  the  German,  the  German 
from  the  Frenchman,  the  Frenchman  from  the  Spaniard,  and  the 
Turk  from  them  all?  Do  they  ever  become  so  completely  amal- 
gamated in  their  aspect  with  those  around  them,  as  to  have  the 
distinctive  character  of  their  countenance  swallowed  up  and 
lost  in  a  national  likeness?  The  answer  is  obvious.  Without 
attempting  accurately  to  depict  it,  we  venture  to  assert,  that 
there  is  something  in  the  complexion  and  countenance  of  a 
Jew,  which  proclaims  his  birthright,  and  serves  as  an  index 
to  his  parentage  throughout  the  world. — Something  that  per- 
sonally distinguishes  him  from  all  other  descriptions  of  men, 
and  which  neither  climate,  nor  manners,  nor  associations,  nor 
modes  of  living  are  competent  to  efface.  Notwithstanding  the 
centuries  that  have  rolled  away  since  the  dispersion  of  this 
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people,  there  is  strong  reason  to  believe  that  they  retain,  at  the 
present  day,  much  of  the  complexion,  and  perhaps  still  more 
of  the  character  of  countenance,  which  marked  them  originally 
in  the  land  of  Palestine.  If  then  they  have  already  passed 
through  such  a  waste  of  ages  without  being  stript  of  their  pri- 
mitive appearance,  it  is  probable  they  vyill  retain  the  same, 
unaffected  by  time,  till  the  period  of  their  predicted  return  to 
the  inheritance  of  their  fathers.  Perhaps  it  is  even  within  the 
special  drift  of  a  wise  and  beneficent  providence  towards 
them,  that  this  should  be  the  case;  in  order  that,  on  their  first 
assembling  in  the  plains  of  Judea,  they  may  become  at  once  a 
homogeneous  people,  and  be  the  better  fitted  for  the  enjoyment 
of  their  new  residence. 

As  to  the  "  tribe  of  Jews  or  Israelites,"  alleged  by  Dr.  Smith 
to  have  "  been  lately  discovered  in  India,"  and  who,  to  use 
his  own  language,  **  have  become,  by  a  residence  of  ages  in 
that  climate,  as  black  as  the  natives,"  the  story  partakes  so 
much  of  romance,  that  an  attempt  either  to  explain  or  refute 
it,  would  be  a  waste  of  time.  The  introduction  of  such  unau- 
theftticated  and  improbable  narratives  into  works  of  science, 
is  an  infringement  of  the  rules  of  sound  philosophy.  The 
practice,  however,  needs  but  little  rebuke,  as  it  uniformly 
carries  its  punishment  along  with  it,  by  weakening  the  cause 
it  is  intended  to  fortify. 

If  the  influence  of  every  kind  of  climate,  under  every  state 
of  society  and  manner  of  life,  continued  during  nearly  two 
thousand  years,  has  been  found  insufficient  to  deprive  the  Jews 
intirely  of  a  dark  penetrating  eye,  an  aquiline  nose,  a  pointed 
chin,  and  an  olive  complexion,  how  many  centuries  would  be 
requisite,  by  the  rule  of  proportion,  to  bleach  completely  the 
skin  of  the  African,  and  mould  his  features  into  European 
symmetry? 

Our  author's  sixth  and  last  historical  evidence,  being  con- 
siderably more  complicated  than  either  of  the  preceding,  will 
require  a  greater  latitude  of  comment.  It  is  derived  from  the 
inhabitants  of  the  United  States.  Of  these,  the  whites,  or  An- 
glo-Americans, as  they  are  more  fancifully  denominated,  are 
alleged  to  have  very  materially  degenerated  from  the  fairness 
and  ruddiness  of  their  ancestral  complexion:  while  the  blacks^ 
or  descendents  of  the  Africans,  still  retaining  their  aboriginal 
hue,  are  asserted  to  be  improving  in  the  length  and  quantity 
of  their  hair,  and  fast  acquiring  the  symmetry  and  expression 
of  the  European  countenance. 

"  Another  example,"  says  the  doctor,  "  of  the  power  of 
climate  to  change  the  complexion,  and  even  to  introduce  great 
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alterations  into  the  whole  constitution,  is  presented  to  the  view 
of  the  philosophic  observer  in  the  native  population  of  the 
United  States.  Sprung,  not  long  since,  from  the  British,  the 
Irish,  and  the  German  nations,  who  are  the  fairest  people  in 
Europe,  they  have  undergone  a  visible  and  important  change. 
A  certain  paleness  of  complexion  and  softness  of  feature  in 
the  native  American  strikes  ^  British  traveller  as  soon  as  he 
arrives  upon  our  shores. — The  American  complexion  does  not 
exhibit  so  clear  a  red  and  white  as  the  British  or  the  German. 
And  there  is  a  tinge  of  sallowness  spread  over  it  which  indi- 
cates the  tendency  of  the  climate  to  generate  bile."^ 

These,  with  a  variety  of  similar  remarks  made  by  our  author 
in  relation  to  the  white  inhabitants  of  the  United  States,  are, 
to  a  certain  extent,  correct;  but  they  bear  with  no  force  what- 
ever on  the  question  at  issue. — They  have  no  tendency  either 
to  prove  or  disprove  the  descent  of  mankind  from  a  common 
stock.  For,  though  we  have,  in  the  United  States,  lost  some- 
thing of  the  fairness  and  transparency  of  our  ancestral  com- 
plexion, (and  in  the  eastern  and  middle  states  the  loss  is  verj- 
trifling)  yet  no  one  will  contend  that  we  have  lost  a  single 
distinctive  characteristic  of  our  race.  We  are  still  the  same 
people  with  those  from  whom  we  are  descended — English, 
Irish,  and  Germans  still,  modified  a  little  in  appearance  by  a 
different  climate,  different  views,  and  different  habits.  We  are 
certainly  not,  as  some  would  have  it,  semi-lndianized.  We  are 
no  nearer  being,  in  any  respects,  identified  with  the  aborigines 
of  our  country,  than  were  our  European  forefathers  on  thtir 
first  arrival  on  the  American  shores. 

In  the  southern  states,  even  the  maritime  sections  of  them, 
where  the  degeneracy  of  complexion  is  most  remarkable,  that 
degeneracy  is  not  very  great:  and  it  is  now,  perhaps,  com- 
pletely at  a  stand.  The  human  constitution,  as  has  been  already 
stated,  and  will  be  still  more  amply  illustrated  hereafter,  ac- 
quires, in  time,  a  power  of  resisting  the  influence  of  climate, 
whether  that  influence  tend  to  the  production  of  disease  or  the 
discoloration  of  the  skin.  It  is  ov/ing  principally  to  this  power 
inherent  in  living  matter  of  accommodating  its  action  to  the  pe- 
culiar circumstances  under  which  it  is  placed,  that  the  darkening 
process  of  a  hot  climate  on  the  human  skin,  is  arrested  in  its 
progress  before  it  reaches  the  point  of  absolute  blackness.  It 
is  owing  to  this  power,  that  such  a  climate  will  darken  the 
complexion  of  the  fifth  generation  as  much  as  it  will  the  com- 
plexion  of  the  fiftieth.    About   this   period   in  genealogical 
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descent  the  human  constitution  appears  to  make  an  effectual 
stand  against  all  the  imbrowning  agents  from  without.  Hence 
it  may  be  regarded  as  a  legitimate  conclusion  drawn  from  prin- 
ciples long  kn'  -)  -n  and  well  established,  that  the  shades  of  com- 
plexion in  mai.y  of  our  southern  fellow  citizens,  are  as  dark 
now  as  they  '"ill  hereafter  become  in  their  remotest  descend- 
ents. 

Of  our  author's  sentiments  in  relation  to  the  descendents  of 
Africans  in  the  United  States,  the  following  extract  from  his 
Essay  exhibits  a  sufficient,  and,  in  our  opinion,  a  curious 
specimen. 

"  The  field  slaves  in  the  southern  states,"  says  he,  "  are  in 
comparison  with  the  domestics,  badly  fed,  clothed,  and  lodged. 
They  live  together  in  small  collections  of  huts  on  the  planta- 
tions on  which  they  labour,  remote  from  the  society  and  exam- 
ple of  their  superiors.  Confined,  in  this  manner,  to  associate 
only  with  themselves,  they  retain  many  customs  of  their  Afri- 
can ancestors.  And  pressed  with  labour,  and  dejected  by  servi- 
tude, and  the  humiliating  circumstances  in  which  they  find 
themselves,  they  have  little  ambition  to  improve  their  personal 
appearance;  and  their  oppressed  condition  contributes  to  con- 
tinue, in  a  considerable  degree,  the  deformities  of  their  original 
climate.  The  domestic  servants,  on  the  other  hand,  who  re- 
main near  the  persons,  and  are  employed  within  the  families 
of  their  masters,  are  treated  with  great  lenity,  their  service  is 
light,  they  are  fed  and  clothed  like  their  superiors:  -insensibly 
they  receive  the  same  ideas  of  elegance  and  beauty,  and  dis- 
cover a  great  facility  in  adopting  their  manners.  This  class  of 
slaves,  therefore,  has  advanced  far  before  the  others  in  acquir- 
ing the  regular  and  agreeable  features,  and  the  expressive 
countenance,  which  can  be  formed  only  in  the  midst  of  civil- 
ized society.  The  former  (field  slaves,)  are  generally  ill  shaped. 
They  preserve,  in  a  great  degree,  the  African  lips,  nose,  and 
hair.  Their  genius  is  dull,  and  the  expression  of  their  coun- 
tenances sleepy  and  stupid.  The  latter  (domestic  slaves)  fre- 
quendy  exhibit  very  straight  and  well  proportioned  limbs. 
Their  hair  is  often  extended  to  three  and  four  inches,  and 
sometimes  to  a  greater  length.  The  size  and  form  of  the  mouth 
i.v,  i}i  7nany  instances^  not  unhandsome^  and  sometimes  even 
beautiful;  the  coviposition  of  the  features  regular,  their  capacity 
good,  and  their  look  animated."* 

We  have  ourselves  resided,  and  travelled  not  a  little  in  the 
southern  states,  and  can  therefore,  speak  from  personal  obser- 
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vation  on  the  subject  of  the  African  race,  in  that  section  of 
our  country.  We  would  reluctantly  charge  the  preceding  state- 
ment of  Dr.  Smith  with  positive  error,  in  point  of  fact;  but 
we,  without  hesitation,  contend,  that  it  is  so  exp-  5sed  as  neces- 
sarily to  implant  error  in  the  minds  of  his  reawers.  The  lan- 
guage in  which  it  is  clothed  is  too  forcible,  asr,  well  as  too 
general;  and,  in  some  sentences,  no  doubt  me.  is  more  than 
our  author  intended.  Notwithstanding  the  fervor  of  his  zeal 
for  the  establishment  of  his  hypothesis,  we  are  far  from  sus- 
pecting him  of  an  intention  to  iViislead. 

We  can  scarcely,  however,  treat  with  indulgence  that  clause 
in  the  foregoing  passage,  wherein  the  writer  declares  that, 
"the  size  and  form  of  the  mouth  (of  the  descendents  of 
Africans  domesticated  in  the  families  of  their  masters),  is 
sometimes  even  beautiful^  and  the  composition  of  their  features 
regular^  Expressions  as  sweeping  and  forcible  as  these  might 
perhaps  be  admissible,  if  used  only  in  a  comparative  sense, 
i.  e.  in  comparing  the  features  of  one  African  with  the  features 
of  another;  for  the  features  of  that  people  differ  in  their  sym- 
metrical proportions  and  arrangement,  no  less  than  those  of 
other  nations — some  of  them  being  more  and  some  less  irre- 
gular and  deformed.  But,  when  either  the  real  European  coun- 
tenance of  the  present  day,  or  the  ideal  countenance  of  the 
Greeks  or  Romans,  is  used  as  a  standard  of  comparison — to 
pronounce  the  mouth  of  the  African  well  sized  and  beautiful, 
and  the  composition  of  his  features  regular,  is  undoubtedly  an 
error,  and  one  which  might  be  easily  corrected  by  observation. 
We  have  ourselves  seen  many  Africans  (full  blooded  ones  we  be- 
lie ve)  the  deformity  and  irregularity  of  whose  features  were  re- 
markably diminishedto  the  eye,  inconsequencecf  beingaccom- 
panied  by  an  animated  and  pleasing  expression  of  countenance. 
But  when  examined  apart  from  that  expression,  and  tested  by 
the  symmetryof  European  features,  the  illusion  was  dissipated, 
and  the  fancied  regularity  immediately  disappeared.  Without 
meaning,  then,  to  call  in  question  our  author's  general  accu- 
racy of  discernment,  we  do  suspect,  that  in  the  present  in- 
stance, he  has  been  led  iuto  error  either  by  mistaking  pleasing 
expression  of  countenance,  for  correct  proportion  of  features, 
or  by  directing  his  attention  and  applying  his  admeasurement 
to  individuals  partaking  of  a  twofold  race — the  European  in- 
grafted on  the  African  stock.  Nor  ought  a  mistake  of  the  latter 
kind  to  be  considered  as  extraordinary.  It  is  well  known  that 
there  are  mulattoes,  the  descendents  of  a  white  father  and  a 
black  mother,  who  inherit,  with  but  little  alloy,  their  maternal 
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complexion,  with  much  of  the  regularity  and  symmetry  of  the 
paternal  features. 

The  distinction  which  Dr.  Smith  draws  between  the  house 
and  field  slaves  in  the  southern  states,  is  in  substance  correct; 
but  he  certainly  attributes  it  to  a  wrong  cause.  His  statement 
of  the  facts  is  historically  true;  but  his  exposition  of  them, 
philosophically  erroneous.  He  alleges  that  the  house  slaves 
possess  more  symmetry  of  form  and  regularity  of  feature  than 
the  field  slaves,  because  they  are  domiciliated  in  the  dwellings 
of  their  masters.  Their  more  eligible  situation  he  assigns  as 
the  cause  of  their  comparative  elegance  and  beauty.  Whereas, 
in  reality^  the  very  reverse  of  this  is  true.  The  house  slaves 
are  admitted  into  the  families,  and  educated  under  the  eye  of 
their  masters,  where  their  manners  are  improved  by  the  exam- 
ples of  their  superiors,  because  they  are  previously  agreeable 
both  in  feature  and  figure — because  they  are  already  best  calcu- 
lated by  nature  to  become  active^  handsome^  and  pleasing  domes- 
tics. 

Such  is  incontestably  the  original  ground  of  the  superiority 
in  appearance,  manners,  and  intellect  possessed  by  the  house 
slaves  of  the  southern  states,  over  such  as  are  confined  exclu- 
sively to  the  cultivation  of  the  soil.  At  the  same  time  it  cannot 
be  denied  that  this  superiority  is  enhanced  and  rendered  still 
more  strikingly  preeminent,  by  the  opportunities  of  improve- 
ment which  the  former  derive  from  the  constant  society  and 
example  of  their  superiors. 

Another  point  of  improvement  in  the  appearance  of  the 
domestic  slaves  to  which  our  author  attaches  an  importance 
greatly  beyond  what  it  merits,  is  an  augmentation  in  the  growth 
of  their  hair.  This  excrescence  is  '^  oftentimes  extended,"  he 
says,  "to  three  or  four  inches,  and  sometimes  to  a  greater 
length."  His  statement  of  the  fact  is  true.  But  what  is  to  be 
inferred  from  it?  Definitively  nothing  in  eluciuation  of  the 
point  at  issue.  Is  the  character  of  the  hair  in  any  measure  al- 
tered by  the  increase  of  its  length?  Is  it  approximated  in  its 
qualities  to  European  or  Asiatic  hair?  Certainly  not.  It  is  still 
nothing  but  African  hair  somewhat  extended  beyond  its  usual 
length.  Nor  is  its  capability  of  such  extension  to  be  regarded 
in  any  other  light  than  as  an  evidence  that  it  is  susceptible  of 
the  same  cultivation  which  adds  to  the  length  of  other  hair. 
By  uncleanliness  and  neglect  the  hair  of  Europeans  will  de- 
generate in  its  extent,  its  qualities  and  its  appearance,  becom- 
ing short  and  dry,  harsh  and  unseemly.  But  it  cannot  be  said 
that  neglect  and  filth  will  ever  convert  it  into  the  hair  of  the 
African.  Nor,  on  the  other  hand,  will  that  cultivation  whick 
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contributes  to  the  length  and  amelioration  of  the  African  hair, 
ever  deprive  it  of  its  distinctive  properties. 

There  is  yet  another  difference  between  the  field  and  do- 
mestic slaves  of  the  southern  states  which  Dr.  Smith  has  ne- 
glected to  mention,  and  which  militates  against  his  favourite 
hypothesis.  The  field  and  house  slaves  of  the  same  blood, 
brothers  and  sisters,  for  instance,  descended  from  the  same 
parents,  have   not  precisely  an   equal  depth  of  complexion. 
The  well  fed  and  well  clothed  domestics,  who  reside  at  their 
ease  in  the  houses  of  their  masters,  are  perceptibly  the  darkest. 
Yet  agreeably  to  Dr.  Smith's  theory,  this  ought  not  to  be  the 
tase.  On  the  other  hand  the  very  reverse  should  unquestionably 
obtain.  Exposure  to  heat,  light,  fatigue  and  filth,  and  subjec- 
tion to  bad  and  scanty  fare,  constitute  with  our  author  the  most 
effective  and  unerring  causes  in  the  production  of  a  black  skin. 
But  the  field  slaves  are  exposed  to  all  these  causes,  and  that,  at 
times,  in  a  very  aggravated  degree;  while  the  more  fortunate 
domestics  experience  few  or  none  of  them,  being  well  fed,  well 
clothed,  cleanly,  and  employed  in  easy  and  agreeable  tasks. 
Yet,  as  we  have  said,  the  latter  are  the  darkest  by  several 
shades. 

This  fact,  which  admits,  we  think,  of  an  easy  solution,  bears 
forcibly  on  the  issue  of  the  present  question.  The  iiatnral  com- 
plexion  of  the  Negro  is  blacky  as  that  of  the  European  isjiorid 
and  fair.  In  each  race  the  highest  and  most  perfect  state  of  the 
complexion  results  from  a  similar  combination  of  circum- 
stances:— such  a  combination  as  contributes  most  to  the  per- 
fection of  animal  health  and  vigor.  For  excellence  of  com- 
plexion is  essentially  dependent  on  excellence  of  health.  This 
is  the  case  v/ith  Africans  no  less  than  with  Europeans.  Hence, 
during  indisposition,  the  skin  of  the  latter  grows  pale,  while 
that  of  the  former  becomes  dingy  and  yellow,  each  departing 
alike  from  its  healthy  hue. 

What  now  are  the  circumstances  under  which  the  Euro- 
pean complexion  attains  its  highest  and  most  perfect  state? 
We  answer,  these: — cleanliness,  moderate  exposure  to  light 
and  air,  easy  and  agreeable  labour,  a  sufficiency  of  wholesome 
and  nutritious  food,  pleasant  associations,  a  light  heart,  and  a 
contented  mind — in  fine,  whatever  contributes  to  pleasing  and 
salutiferous  impressions.  Such  precisely  is  the  combination  of 
circumstances  in  the  midst  of  v/hich,  the  domestic  slaves  pass 
away  their  time  in  the  southern  states.  Thus  fortunately  situ- 
ted  their  spirits  are  buoyant,  their  health  is  excellent,  and 
all  the  secretions  of  the  body  go  vigorously  on.  But  the  for- 
mation of  the  black  pigment  which  gives  color  to  the  skin  is  a 
Vol.  ir.  X 
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genuine  secretory  process,  /if,  therefore,  among  the  rest  is 
active  and  energetic.  Thus  do  these  cheerful  and  contented 
domestics  put  on  that  jetty  and  sleek  appearance  which  is  as 
much  the  effect  and  signal  of  health  in  them,  as  the  liveliest 
carnation  on  the  cheek  of  the  European.  Thus  do  causes 
the  very  reverse  of  those  to  which  Dr.  Smith  ascribes  it,  con- 
tribute to  the  depth  and  perfection  of  the  African  color. 
Among  the  field  slaves,  on  the  other  hand,  where  exposure  to 
all  the  inclemencies  of  the  weather  is  almost  uninterrupted, 
where  the  toil  is  grievous,  the  diet  scanty  and  ill  prepared,  the 
person  squalid,  the  juices  of  the  body  impoverished,  and  the  'J 
spirits  broken — causes  peculiarly  and  powerfully  operative,  ''■ 
according  to  Dr.  Smith,  in  ebonizing  the  complexion  of  man; 
—amid  these  circumstances,  we  say,  the  African  color  is 
found  in  less  perfection  than  under  the  influence  of  opposite 
causes.  The  reason  is  obvious.  Among  the  field  slaves,  health  | 
being  comparatively  languid,  and  the  functions  of  the  body  , 
preternaturaily  faint,  the  complexion  assumes  a  corresponding 
sickliness,  analogous  to  what  takes  place  in  the  persons  of 
Europeans.  Whereas  among  the  domestic  slaves,  whose  veins 
hold  richer  blood,  and  who  are  heirs  to  a  more  felicitous  lot, 
the  most  perfect  degree  of  health  is  found  in  unison  with  the 
most  finished  state  of  complexion. 

It  is  confidently  asserted,  by  writers,  and  we  believe  the 
statement  to  be  correct,  that  the  infants  of  Africans,  when 
they  first  see  the  light,  have  not  yet  attained  the  full  maturity 
of  their  parental  complexion.  Nor  do  they,  as  it  is  alleged, 
acquire  it,  till  they  have  been  exposed  for  a  time  to  the  influ- 
ence of  climate,  i.  e.  till  their  skin  has  been  darkened  by  the 
combined  action  of  the  atmosphere  and  the  solar  rays.  Hence 
it  is  contended  that  a  black  complexion  is  not  natural  to  that 
people,  but  that  they  derive  from  nature  nothing  more  than  a 
predisposition  to  such  complexion,  the  blackness  being  actu- 
ally produced  by  external  and  adventitious  causes.  It  is  added, 
that  if  these  causes  were  withheld,  the  color  which  is  the  effect 
of  them  would  never  ensue. 

Such  sophistry  as  this  may  indeed  puzzle,  and  engender 
doubts;  but  never  can  either  enlighten  or  convince  the  judg- 
ment. At  best  it  only  places  at  a  greater  distance  the  difficulty 
it  is  not  able  to  remove,  and  thus  obliges  us,  in  pursuing  the 
discussion,  to  ascend  one  link  higher  in  the  chain  of  causes. 

Africans,  it  is  said,  derive  from  nature  a  predisposition  to 
blackness — a  capability  of  being  turned  black  by  the  agency 
of  air,  heat,  and  light — and  does  not  this  predisposition  con- 
stitute between  them  and  Europeans  a  distinction  as  radical 
as  the  color  itself  would  do  were  it  originally  present? 
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Africans,  it  is  added,  would  not  become  black  if  they  were 
not  exposed  to  the  action  of  the  foregoing  external  causes — 
heat,  light,  air,  and  a  few  others.  True,  we  reply,  because  it  is 
essential  to  the  completion  of  their  constitution — to  the  perfect 
evolution  of  their  physical  character,  that  they  should  sustain 
the  action  of  these  causes — for  without  being  thus  exposed 
they  could  never  become  inhabitants  of  earth,  and  could  not, 
therefore,  fulfil  the  end  of  their  creation. 

Let  us  extend  a  little  further  the  principle  here  advanced, 
and  mark  the  absurdities  into  which  it  will  lead  us.  Negroes, 
it  is  said,  are  not  naturallij  black;  because  blackness  does  not 
form  the  complexion  of  their  new  born  infants.  Neither,  then,  are 
Europeans  naturally  fair — they  too  have  only  a  predisposition 
to  fairness — and  this  for  the  same  reason  which  is  urged  in 
the  case  of  Africans,  viz.  because  the  infants  of  Europeans  do 
not  bring  into  the  world  with  them  the  lily  and  the  carnation 
blended  in  their  complexion — because  these  delicate  tints  are 
afterwards  acquired  by  them,  through  the  instrumentality  of 
external  causes.  It  is  a  truth  which  must  be  familiar  to  every 
one,  that  the  infants  of  Europeans,  when  newly  born,  are 
almost  as  remote  from  their  parental  fairness  of  complexion, 
as  the  infants  of  Africans  are  from  their  hereditary  blackness. 
The  native  complexion  of  each  race  remains  a  desideratum  to 
be  supplied  after  birth.  In  repairing  this  deficiency,  it  would 
seem  that  nature  has  to  perform  for  each  a  task  very  nearly 
equal  in  difficulty — she  labours  but  little  less  in  bleaching  the 
skin  of  the  European  infant,  than  she  does  in  painting  the 
African  black.  It  must  be  acknowledged  that  she  performs 
the  two  tasks  with  different  instruments,  and  by  different  pro- 
cesses. For  the  completion  of  the  European  complexion  the 
skin  of  the  infant  has  to  be  freed  from  a  superfluous  matter 
that  obstructs  its  transparency,  and  sullies  its  fairness;  and 
this  purpose  nature  effects  through  the  agency  of  the  cutaneous 
absorbents.  Whereas  in  completing  the  African  complexion, 
the  skin  of  the  infant,  on  the  other  hand,  has  to  receive  a  por- 
tion of  matter  that  is  yet  wanting — it  has  to  be  impregnated 
with  a  black  pigment  calculated  to  imprint  on  it  its  destined 
color — a  work  which  is  accomplished  by  the  process  of  secre- 
tion. These  we  regard  as  essential  distinctions,  radicated  in 
the  constitution  by  nature  herself,  which,  in  our  estimation, 
bid  a  secure  defiance  to  all  the  causes  which  our  learned  author 
has  arrayed  against  them. 

It  was  our  intention  to  have  imbodied  within  a  single 
article  all  we  had  to  offer  on  the  present  subject.  On  a 
distant  survey  of  the  ground  of  controversy  such  limits  ap- 
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peared  amply  sufficient  for  our  purpose.  But  on  a  nearer 
approach,  the  field  was  discovered  to  be  unexpectedly  exten- 
sive and  we  have  already  taken  a  wider  range  than  comports 
perhaps,  with  the  patience  of  our  readers.  We  shall  therefore, 
indulge  ourselves  no  farther  on  the  present  occasion,  than 
merely  to  add  a  few  remarks  in  illustration  of  a  particular 
point,  which,  though  unnoticed,  as  we  believe,  by  preceding 
writers,  is  notwithstanding,  in  our  view,  important  to  the  sub 
ject  which  we  have  had  under  consideration.  In  a  future  num  ■• 
ber,  should  we  find  leisure  to  pursue  the  inquiry,  we  will 
endeavour  to  lay  open  certain  philosophical,  but  more  particu- 
larly the  physiological  errors  contained  in  Dr.  Smith'^s  essay 
on  the  human  complexion  and  figure. 

The  Negroes  inhabiting  the  western  coast  of  Africa,  the 
most  intemperate  section  of  the  globe  that  avarice  has  hitherto 
discovered  or  enterprise  explored,  are  an  active  and  vigorous, 
inany  of  them  a  tall  and  portly  race  of  men.  In  point  of  stature, 
strength,  and  vigor  of  constitution,  they  are  on  a  level  with 
most  ot  the  nations  of  Europe.  Nor  are  they  at  all  inferior 
either  in  the  degree  of  health  they  enjoy,  or  the  longevity  to 
which  they  oftentimes  attain.  Hence  we  have  the  support  of 
nature  in  asserting,  that  the  climate  they  inhabit  is  in  all  re- 
spects perfectly  congenial  to  their  constitution.  For  a  climate 
not  thus  accommodated  to  the  susceptibilities  and  physical 
character  of  its  inhabitants,  can  never  contribute  to  produce  or 
perpetuate  in  them  excellence  either  of  body  or  of  mind.  On 
the  contrary,  it  will  necessarily  entail  a  striking  and  perma- 
nent degeneracy  of  both. 

But  says  our  learned  author,  the  Negroes  of  western  Africa 
were  once  a  people  of  a  fair  complexion,  and  have  contracted 
their  present  color  from  the  intemperature  of  their  climate,  and 
their  modes  of  life.  A  torrid  sun,  a  vitiated  atmosphere, 
savage  manners,  and  a  mode  of  living  brutalized  by  filth,  have 
imprinted  on  their  skin  the  dye  of  the  raven. 

How,  we  ask,  could  these  people  undergo  such  an  intire 
metamorphosis  of  complexion,  and  still  preserve  their  health, 
their  strength,  and  their  stature  unimpaired? — still  retain  a 
constitution  sufficiently  firm  and  elastic  to  sustain,  in  many 
instances,  for  a  century,  the  fatigues  and  hardships  of  a  labo- 
rious life? 

Do  we,  at  the  present  period,  know  of  any  nation  or  colony 
actually  suffering,  or  that  within  the  memory  of  history  has 
suffered,  a  remarkable  change  of  complexion  from  fair  to  dark, 
without,  at  the  same  time,  experiencing  or  having  experienced, 
a  corresponding  change  in  stature,  as  well  as  in  the  strength 
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and  activity  of  the  system?  Is  there  on  record  or  now  extant  a 
single  instance,  where,  a  striking  degeneracy  of  complexion 
has  been  produced  by  the  agency  of  climate,  unaccompanied 
by  a  similar  degeneracy  of  corporeal  powers?  We  fearlessly 
assert  that,  in  the  whole  history  of  mankind,  no  such  example 
as  this  is  to  be  found. 

In  every  instance  where  the  nations  of  Europe  have  attempt- 
ed to  plant  colonies  in  torrid  climates,  the  loss  of  strength  and 
stature,  among  the  colonists,  has  proceeded  pari  passu  with 
their  loss  of  complexion.  Hence  the  descendents  of  the  third, 
fourth,  and  subsequent  generations,  have  been  as  remarkable 
for  feeble  frames  as  for  dark  skins.  Their  whole  systems  ex- 
hibiting manifest  marks  of  a  physical  degeneracy,  have  borne 
testimony  to  the  deleterious  and  powerful  agents  by  which 
they  have  been  assailed.  The  same  thing  is  even  true,  with 
regard  to  the  stationary  inhabitants  of  the  same  countr>% 
where  a  difference  of  climate  has  communicated  different 
shades  to  the  complexion.  Those  districts  where  the  heavens 
are  most  intemperate,  and  where  the  deepest  dye  is  conse- 
quently imprinted  on  the  skin,  are  peopled  by  the  weakest  and 
most  diminutive  inhabitants.  Thus  in  France,  Spain,  Arabia, 
and  China,  the  people  of  the  southern  provinces,  who  have 
darker  complexions  than  those  of  the  northern,  are  also  infe- 
rior in  stature  and  strength.  So  certainly  does  a  striking  dege- 
neracy of  complexion  imply  a  degeneracy  of  the  whole  man, 
and  so  fundamentally  hostile  is  a  burning  climate  to  the  con- 
stitution and  corporeal  excellence  of  the  whites. 

How,  then,  could  a  fair  and  portly  people,  emigrating  to  the 
west  of  Africa,  and  being  reduced  at  first  by  the  malignity  of 
the  climate  to  a  stature,  and  condition  of  strength  greatly 
below  the  standard  they  had  brought  along  with  them; — 
how,  we  say,  could  such  a  people  assume  a  retrograde  move- 
ment, and,  under  the  influence  of  the  same  climate,  return 
to  their  primitive  size,  activity  and  vigor?  Would  not  the 
same  malign  influence  of  the  elements  which  had  contracted 
their  dimensions  and  robbed  them  of  their  strength,  fix  them 
permanently  in  the  state  of  physical  degradation  to  which  it 
had  reduced  them?  Would  it  ever  suffer  them,  while  subject 
to  its  impressions,  to  reascend  to  the  same  point  in  the  scale 
of  magnitude  and  vigor,  from  which'  it  had  originally  de- 
pressed them? 

According  to  a  law  of  living  matter  to  which  we  have  al- 
ready adverted,  the  degeneracy  in  question  has  its  limits — at 
a  certain  point  its  progress  is  arrested — it  becomes  stationary, 
and  cannot  go  on  ad  injinitum — cannot  effect  the  annihilation 
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of  the  race.  But  we  know  of  no  law  by  which  its  movement 
can  be  rendered  retrograde — by  which,  being  once  confirmed, 
it  can  ever  be  removed,  unless  by  an  abandonment  of  the  cli- 
mate which  produced  it. 

In  reply  to  this,  it  may,  perhaps,  be  said,  that  as  the  morbi- 
fic powers  of  climate  become  less  and  less  operative  on  each 
succeeding  generation,  their  dominion  will,  at  length,  so  com- 
pletely expire,  and  their  influence  become  so  utterly  extinct, 
that  the  human  frame,  while  still  exposed  to  their  action,  will 
be  suffered  to  regain  its  primitive  size,  and  the  system  to 
recover  its  antecedent  vigor. — But,  on  this  plea,  the  com- 
plexion should  also  revert  to  its  primitive  fairness.  For  the 
causes,  appertaining  to  climate,  that  darken  the  skin  lose  their 
influence  in  time,  as  well  as  those  that  lessen  and  debilitate 
the  body. 

These  are  considerations  which,  in  our  view,  amount  to  in- 
superable objections  against  the  hypothesis  maintained  by  Dr. 
Smith.  For  if  the  Negroes  of  the  west  of  Africa  be  nothing  but 
white  men  converted  into  what  they  now  are,  by  a  burning 
climate,  and  a  savage  mode  of  life,  they  must  have  passed 
through  the  following  mutations. — Lofty  and  vigorous  in 
their  persons  at  first — small  and  debilitated  afterwards — now 
lofty  and  vigorous  again — they  must  have  been  weakened 
and  strengthened,  diminished  and  enlarged  in  their  frames 
beneath,  and  by  the  influence  of,  the  same  unfriendly  causes. — . 
To  admit  the  occurrence  of  such  changes,  from  such  sources, 
is  a  concession  which  religion  does  not  exact,  and  which  our 
reason  imperatively  forbids. 
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rin  the  month  of  November  last,  a  letter  was  addressed  by  the  French 
Mfnister  of  the  Interior  to  the  Genevan  Chamber  of  Commerce,  inviting 
them  to  establish  a  direct  commerciid  intercourse  with  Turkey,  through 
the  Illyriun  Provhices.  To  this  letter  an  answer  was  returned  containing  so 
many  bold  and  ofiensive  truths,  that  the  Prefect  of  Geneva,  througli  whom  it 
waslrunsmitted,  was  immediately  disgritced  and  an  additionalbody  of  French 
troops  introduced  into  the  city.  We  have  lately  received  a  copy  of  the  an- 
swer, of  which  we  subjoin  a  translation,  and  to  which  we  earnestly  call  the 
attention  of  the  public.  It  comes  to  us  from  a  source  that  would  leave  no  doubt 
of  its  authenticit} ,  if  the  intrinsic  evidence  which  it  bears  to  this  effect,  were 
not  amply  sufficient.  This  document  illustrates  strikingh ,  the  condition  of  the 
mercantile  class  throughout  the  dominions  of  the  French  Emperor,  and  the 
dispositions  which  are  entertained  towards  commerce  by  the  French  govern- 
ment. It  is  moreover  remarkable,  from  the  circumstance  of  its  being  the 
first  expression  of  public  feeling  delivered  througli  the  medium  of  any  cor- 
porate body  in  the  French  dominions,  since  the  estabhshment  of  tlie  so 
called  Continental  System  We  understand  that  the  remonstrances  of  the 
merchants  of  Paris  have  been  equidly  strong,  but  they  have  not  yet  trans- 
"jMred.  Some  of  the  principal  members  of  that  body,  have  sent  circulars  to 
their  coiTespondents  in  Germany,  informing  them  that  they  purpose  sus- 
pending their  commercial  operations  until  the  French  government  shall 
manifest  a  disposition  less  decidedly  hostile  to  commerce  than  that  which 
it  has  hitherto  displayed] 

Copy  of  the  Letter  ivritten  to  the  3fimster  of  the  Interior  hi 
ansiuer  to  that  of  his  Excellency  of  November  11th,  1810, 
concerning-  the  new  road  of  the  Levant  through  the  Illyrian 
Provinces, 

MY  LORD, 

The  chamber  of  commerce  of  Geneva  has  received  with 
gratitude  the  letter  which  your  excellency  was  pleased  tt) 
write  to  them  on  the  11th  of  November  last,  respecting  the 
establishment  of  a  direct  intercourse  with  Turkey  through  the 
Illyrian  provinces.  Fully  sensible  of  the  importance  of  the 
advice  which  it  contains,  they  thought  it  their  duty  to  commu- 
nicate it  to  the  merchants  of  this  city  who  are  engaged  in  the 
Levant  trade,  and  to  collect  their  opinions  before  they  pro- 
ceeded to  give  an  answer.  We  nov/  have  the  honour  of  laying 
before  you  the  result  of  our  consultation. 

So  early  as  the  month  of  April  last,  letters  were  written 
from  this  city  to  Istria  and  Macedonia,  in  order  to  obtain  in- 
formation on  the  subject  of  a  road,  which  it  appeared  v/as  to 
be  shorter  and  more  economical  than  that  now  in  use.  The 
answers  received  did  not  agree  with  what  is  stated  in  an  arti- 
cle thereon  from  Trieste,  inserted  in  the  Moniteur  of  Sep- 
tember 27th,  which  the  merchants  did  not  believe  to  be  of- 
ficial. 

The  merchants  of  Trieste  Vv-rote  to  Geneva,  that  the  cost 
of  transportation  of  a  horse  load  from  Salonica^  would  amount 


168  Letter  of  the  Chamber  of  [July 

to  two  hundred  florins,  Austrian  currency,  equal  at  the  then 
existing  exchange,  to  about  two  hundred  and  ten  francs.  The 
merchants  of  Salonica  wrote  on  the  twelfth  of  June  that 
for  one  hundred  and  fifty  piastres  they  would  transport  a 
horse  load  as  far  as  Brod^  on  the  frontiers  of  Sclavonia;  for, 
not  being  acquainted  with  any  frequented  road  from  Bosna 
Serai  through  Costaniza  to  Fiume  or  Trieste,  they  intended 
to  take  the  road  of  Austria  through  Sclavonia.  It  may  be  cal- 
culated, however,  even  from  these  data,  that  if  it  be  possible 
to  march  a  caravan  from  Bosna  Serai  to  Trieste,  the  transpor- 
tation of  a  horse  load  will  then  cost  two  hundred  Turkish 
piastres,  or  about  two  hundred  and  forty  francs.  The  prices 
are  almost  double  those  mentioned  in  the  Moniteur  of  Septem- 
ber 27th.  They  nevertheless  would  be  more  advantageous  to 
trade  than  those  of  the  road  through  Austria,  if  all  the  letters 
did  not  agree  in  stating,  that  that  road  is  entirely  unsafe,  that 
the  provinces  which  it  is  necessary  to  pass  through  are  in  a 
most  deplorable  condition.  It  is  not  possible  to  travel  in  Tur- 
key without  being  assured  of  powerful  protection,  and  the 
merchants  must  know  how  it  is  to  be  obtained. 

Caravans  of  six  hundred  horses  cannot  travel  through  a 
country  which  affords  no  resources  whatever  for  their  sub- 
sistence or  for  that  of  their  conductors,  and  where  no  popula- 
tion is  found  along  the  road  but  that  of  the  Albanese  brigands. 
As  your  excellency  has  obtained  official  information  respect- 
ing the  new  road,  which  it  is  your  wish  to  open,  we  intreat 
you  to  communicate  it  to  us,  and  to  let  us  know,  in  all  its  de- 
tails, the  report  made  to  your  excellency,  of  which  the  note 
inserted  in  the  Moniteur  is  probably  but  a  very  imperfect 
extract.  We  solicit  you  also  to  obtain  for  the  cottons  which 
will  be  imported  by  that  road,  a  diminution,  or  even  a  com- 
plete exemption  from  duties  at  their  entrance  into  France.  The 
expenses  and  hazards  of  such  a  new  undertaking  in  trade,  are 
certainly  at  present  equivalent  to  a  tax  and  even  to  a  heavy 
one.  And  lastly,  we  pray  your  excellency  to  make  known  to 
us  in  the  most  precise  manner,  what  are  the  certificates  of 
origin  with  which  merchandise  coming  from  the  Levant  must 
be  accompanied,  so  that  there  may  not  remain  any  ambiguity 
as  to  the  formalities  to  be  observed,  and  that  the  packages 
after  escaping  so  many  dangers  on  their  passage  through 
Illyria,  may  not  be  sequestered  on  their  arrival. 

The  merchants  will  readily  avail  themselves  of  such  infor- 
mation, and  endeavour  in  the  course  of  the  next  year  to  im- 
port ^cottons  by  that  route;  it  will,  however,  be  but  an  ex- 
periment which  will  serve  to  direct  them  as  to  their  future 
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operations.  The  object  is  to  trade  through  a  country  which 
offers  no  means  of  correspondence,  but  what  are  slow  and 
unsafe;  where  there  are  but  very  few  intelligent  men,  so  that 
information  of  any  kind  is  very  difficult  to  be  obtained.  Some 
time  therefore  is  absolutely  required  to  divert  trade  from  its 
ancient  channel,  particularly  after  it  has  experienced  so  many 
ruinous  shocks,  which  have  alarmed  and  discouraged  specu- 
lators of  every  description.  When  the  road  through  Istria  is 
practicable  and  well  known,  it  will  be  quite  unnecessary  to 
shut  up  that  through  Vienna  and  Strasburgh,  Merchants  will 
not  in  preference  make  their  convoys  travel  several  hundred 
leagues  additional,  at  a  very  great  expense,  to  encounter 
foreign  customhouses  where  they  experience  endless  vexa- 
tions; but  at  the  same  time  they  cannot  on  such  vague  infor- 
mation as  that  which  they  now  possess,  despatch  caravans 
from  Salonica,  to  be  plundered  by  the  Albanese,  or  perish 
with  hunger  and  fatigue  in  the  mountains  of  Bosnia.  The 
merchants  further  and  earnestly  request  that  they  may  be 
permitted,  for  one  year  after  the  complete  opening  of  the  new 
route,  to  import  goods  into  France  which  may  have  been 
transported  by  the  old  one.  They  supplicate  your  excellency 
to  extend  to  them  your  own  pow^erful  protection. 

All  the  cottons  passing  through  Germany  on  their  way  to 
France  for  the  supply  of  our  manufactories,  have  been  unex- 
pectedly stopped  in  every  one  of  the  states  of  the  Confedera- 
tion and  subjected  to  duties  equivalent  to  their  whole  value, 
["without  being  on  that  account  exempted  from  paying  duties 
no  less  burthensome  at  their  entrance  into  France.  The  sei- 
bsures  made  nevertheless  on  the  old  route,  while  they  ruin  the 
merchants  of  Salonica,  or  those  of  France  who  are  in  corres- 
pondence w  ith  them,  must  absolutely  prevent  the  opening  of 
the  new  road  pointed  out  to  us  by  your  excellency.  The  capi- 
tals which  were  employed  in  importing  the  Macedonian  cot- 
ton into  France  through  Austria,  Bavaria  and  Suabia,  will 
30  required  to  import  the  same  article  next  year  through  the 
[llyrian  provinces.  Every  bankruptcy  of  those  engaged  in  that 
:rade  not  only  reduces  the  amount  of  that  capital,  but  fills 
:he  minds  of  men  with  discouragement  and  distrust,  which 
ire  increased  by  the  difficulty  of  the  intercourse,  and  but  too 
veil  justified  by  the  changes  which  continually  take  place  in 
he  fiscal  laws. 

The  exactions  which  the  French  merchants  have  borne  in 
Germany,  will  make  them  lose  all  credit  in  Greece;  and  the 
rade  through  Illyria,  however  advantageous  it  might  be,  can- 
lot  possibly  be  carried  into  effect  if  the  merchants  are  ruined. 
!   Vol.  II.  Y 


170  Letter  of  the  Chamber  of  [July 

Your  excellencv  also  points  out  maritime  trade  as  one  of  the 
sources  from  which  France  is  to  be  supplied  with  cotton. 
The  same  merchants  who  are  endeavouring  to  import  it 
through  Illvria,  have  also  for  their  misfortune,  endeavoured 
to  import  some  by  way  of  Leghorn  and  Genoa.  They  divided 
the  parcels  which  they  had  purchased,  and  shipped  them  on 
board  of  several  Greek  and  Moorish  vessels,  in  order  to 
lessen  the  risk.  One  house  has  lost  four  such  vessels  out  of 
five  which  were  captured  by  the  British,  and  another,  out  of 
five,  has  lost  three.  It  is  therefore  very  evident  that  neither 
of  them  had  paid  the  English  for  a  license  or  protection;  and^ 
yet  the  three  vessels  which  by  unexpected  good  fortune  had 
reached  the  port  of  Leghorn,  were  sequestered  under  that 
pretence,  and  when  they  were  afterwards  released  it  was 
under  such  burthensome  conditions,  that  the  merchants  pre- 
ferred to  abandon  their  merchandise  rather  than  redeem  it  at 
such  a  price.  Thus,  to  escape  the  enemy  is  considered  as 
sufficient  proof  of  an  understanding  with  him,  and  the  mer- 
chant who  falls  into  the  hands  of  the  British  is  less  unfortu- 
nate than  he  who  reaches  the  shores  of  his  own  country;  for 
in  the  first  case  his  loss  is  made  good  to  him  by  the  under- 
writers, while  in  the  second  his  property  is  entirely  gone. 

Nevertheless  the  government  no  doubt  wishes  to  preserve 
to  France  a  maritime  commerce.  Your  excellency  himself  de- 
clares, that  special  licenses  for  navigating  to  the  ports  of  the 
Mediterranean,  shall  be  granted  as  well  as  permits  for  the 
cities  of  Genoa,  Marseilles  and  Leghorn,  in  favour  of  Levan- 
tine vessels;  but  are  these  licenses  to  be  exclusive  privileges 
granted  to  some  individuals  to  the  prejudice  of  the  country 
at  large?  Without  repeating  what  is  acknowledged  by  every 
body,  that  a  monopoly  would  set  aside  the  most  useful  and 
industrious  merchants,  to  enrich  a  small  number  of  intriguers, 
we  pray  your  excellency  to  observe  that  the  navigation  of 
France  is  reduced  almost  to  nothing,  that  to  shackle  it  still 
more  by  granting  exclusive  privileges,  is  to  destroy  what  little 
spirit  of  enterprise  may  yet  remain,  and  that  it  is  an  insu- 
perable obstacle  to  the  resuscitation  of  our  navy,  even  at  a 
very  remote  period.  We  at  the  same  time  pray  your  excel- 
lency, who  at  this  moment  calls  upon  us  to  engage  in  a  distant 
trade,  to  consider,  that  the  financial  laws  of  France  and  of  all 
the  countries  under  her  influence  have  had  for  some  time  no 
stability  whatever,  that  commercial  speculations  are  bottomed 
on  the  existing  order  of  things,  whatsoever  it  may  be,  and  on 
the  expectation  of  its  continuance,  and  that  every  sudden 
change  or  alteration,  overthrows  the  fortunes  of  individuals, 
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ruins  every  mercantile  operation,  and  produces  universal  dis- 
couragement. 

Formerly^  the  French  ynanufactones  were  supplied  with  cot- 
ton  from  America,  American  cotton  has  either  been  prohibited 
or  subjected  to  duties  higher  than  its  vahce^  and  those  merchants 
I'cho  had  imported  it^  have  experienced  a  considerable  loss.  The 
government  also  wished  to  encourage  the  importation  of  cot- 
ton from  Macedonia  through  Germany,  but  on  a  sudden  that 
article  was  sequestered  in  the  states  through  which  it  passed, 
and  refused  the  right  of  passage.  Some  of  the  German  states, 
it  is  true,  now  declare  that  they  will  allow  its  transit,  but  on 
the  other  hand,  your  excellency  informs  us,  that  the  gates  of 
Strasburgh  will  be  very  soon  shut  against  the  cotton  intended 
for  France.  The  merchants  on  express  and  repeated  invita- 
tions from  government,  had  shipments  made  at  Smyrna  for 
all  the  ports  of  the  Mediterranean,  but  before  their  vessels  had 
arrived  at  Naples,  Leghorn  and  Marseilles,  the  system  of 
commercial  legislation  was  again  altered,  and  their  cargoes 
were  confiscated.  What  guarantee  have  merchants  at  this 
time  that  the  new  trade  in  which  they  are  invited  to  engage 
by  the  way  of  Illyria,  will  not  be  prohibited  in  the  space  of 
one  year  or  eighteen  months,  before  their  speculations  are 
brought  to  a  close?  The  necessary  effect  of  so  many  fatal 
shocks,  must  produce  a  general  discouragement,  banish  from 
commercial  pursuits  all  those  who  yet  possess  some  capital 
and  have  a  character  to  preserve,  and  give  commerce  entirely 
up  to  those  adventurers,  who  gambling  with  the  funds  of 
others  and  having  neither  honour  nor  fortune  to  lose,  will  bring 
the  French  name  into  disrepute  among  foreign  nations. 

We  have  the  honour  to  be,  &c.  &c.  &:c. 
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[We  republish  entire,  for  tVie  instruction  of  our  readers,  the  speeches  of 
Mr.  Perceval  and  Mr.  Foster;  the  Chancellors  of  the  English  and  Irish 
Exchequers,  on  the  opening  of  the  Budgets  in  the  British  Parliament,  on 
the  seventeenth  of  May  last.  They  furnish  the  most  ample  and  authentic 
information  concerning  the  financial  concerns  of  the  United  Kingdom.  The 
statements  of  Mr.  Perceval  are  of  the  highest  importance,  and  of  permanent 
value.  The  propriety  of  giving  them  a  place  in  this  work  is  too  obvious  to 
require  a  comment.] 

IMPERIAL  PARLIAMENT. 

HOUSE  OF   COMMONS.    MAY    17,    1811. 
THE  BUDGET. 

The  House  having  resolved  itself  into  a  Committee  of  Ways 
and  Means, 

The  Chancellor  of  the  Exchequer  rose  to  open  the  Budget  for 
the  present  year.  He  began  by  observing,  that  having  that  morning 
concluded  a  contract,  subject  to  the  approbation  of  parliament,  for 
the  loan  for  the  service  of  the  present  year,  on  terms  which  he  trust- 
ed, under  all  the  cnxumstances  of  the  case,  the  committee  would 
consider  to  be  highly  advantageous  to  the  public,  he  should  proceed 
to  submit  to  them  the  details  of  that  contract.  But  before  he  did  this 
he  conceived  that  it  would  be  necessary  for  him  to  state,  with  as 
much  clearness  as  he  possibly  could,  the  various  sums  which  the 
house  had  already  voted  for  the  supply  of  the  present  year,  and 
the  ways  and  means  to  which  in  his  judgment  they  ought  to  resort 
for  the  purpose  of  meeting  those  sums.  The  supplies  which  had 
been  voted  were  as  follow: — 

SUPPLIES,  1811. 
Navy  (exclusive  of  Ordnance  Sea  Service)         -  ;f  20,276, 144 
Army  (including  Barracks  and  Com- 
missariat)          ;f  14,209,422 

Ditto  Ireland 3,23?,42l 

,.      .        C  England  3,000,000  >         o  onn  nnn 
Extraordmaries    \^,4^^^        200,000 J        3,200,000 

Unprovided  ditto  last  year         -         _         -       627,098 

—    21,269,941 

Ordnance 5,012,378 

Miscellaneous,  including     400,000/. 

Irish  permanent  Grants 2,050,000 

1-  .      cf-    A-.     ^England         -         -     -     3,000,000 
\ote  of  Credit     \^,^\^^^        .         .       .         200,000 


i 3,200,000 

Sicily 400,000 

Portugal -         -         -        2,100,000 


Joint  Charge         -        -  54,308,453 
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Brought  forward,         -----         54,308,453 

SEPARATE  CHARGES. 

Loyalty  Loan 113,416 

Interest  on  Exchequer  Bills         -         -    -     1,600,000 

1,713,416 

Total  Supplies         .         -         -         -         56,021,869 
Irish  proportion       -         -         -         -  6,569,000 

49,452,869 
Irish  Proportion  of  54,308,453/.         -     -       6,389,000 
Ditto  Civil  List  and  other  Charges         -     -      180,000 

6,569,000 
With  respect  to  the  Sicilian  subsidy,  he  had  to  intreat  the  indul* 
gence  of  the  committee  for  a  great  inattention  on  his  part,  namely, 
in  having  omitted  to  lay  before  parliament  the  last  treaty  with  Si- 
cily, on  which  that  vote  was  founded.  He  had  erroneously  appre- 
hended that  the  treaty  was  already  on  the  table  of  the  house,  and  it 
was  but  three  or  four  days  ago  that  he  discovered  his  mistake.  To- 
morrow, however,  or  the  next  day  at  farthest,  he  would  take  care 
to  present  it  to  the  house,  and  he  hoped  they  would  accept  that 
apology  for  his  omission  hitherto  to  do  so.  He  would  proceed  to 
state  the  various  articles  of  ways  and  means,  by  which  he  proposed 
to  meet  the  49,452,869/.  of  supply  to  be  provided  by  England. 

WAYS  AND  MEANS,  1811. 

Annual  Duties ;f  3,000,000 

Surplus  Consolidated  Fund,  1810         -         -         -     -        1,353,715 

Ditto         -         -        1811  -         -         -     -        5,000,000 

War  Taxes         -         --         -         -         -         --     20,000,000 

Lottery         -- 300,000 

Exchequer  Bills 4,000,000 

Vote  of  Credit         -         - 3,000,000 

T^  C  in  5  per  Cent.  Stock         -       4,981,300?         ,r,.o.o^ 

^°='"      ^n  3  Ll  4  per  Cents.        -         7;500;ooo5  '2,481,300 

Naval  Stores         - 420,364 

49,555,379 

It  thus  appeared  that  the  total  of  ways  and  means  exceeded  the 
total  of  the  supply  in  the  sum  of  102,5  10/.  The  committee  would 
however,  expect  that  he  would  enter  into  an  explanation  of  the 
grounds  on  which  he  calculated  the  surplus  of  the  consolidated 
fund  of  the  present  year,  at  the  sum  of  5,000,000/.  To  do  this,  it 
would  be  necessary  for  him  to  detail  the  produce  at  which  he  esti- 
mated the  various  articles  that  went  to  the  constitution  of  that  fund. 

He  took  the  customs  at  5,131,000/.;  being  the  average  of  the 
produce  of  the  two  last  years.  He  had  taken  a  similar  average  last 
year,  being  then  4,485,333/.,  but  in  fact  the  customs  had  produced 
4,987,391/.;  being  about  500,000/.  beyond  the  calculation.  So  with 
the  excise,  he  proposed  to  take  it  on  the  average  of  the  produce  of  the 
two  last  years,  or  17,167,000/.  Of  this  article  he  had  also  taken  a 
similar  average  last  year,  being  then  16,880,625/.;  but  the  excise 
had  produced  17,399,312/.  This  mode  of  calculation  afforded  him 
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a  fair  scheme  of  estimate;  for  although  the  customs  for  1811  fell 
short  by  about  200,000/.  of  the  customs  of  1810,  yet  the  excise  for 
1810  was  surpassfcd  by  that  of  18 1  I  to  a  similar  amouut,  the  excess 
of  the  one  i)alancinj2^  the  deficiency  of  the  other.  The  produce  of 
the  assessed  taxes  he  had  last  year  estimated  at  5,860,000/.;  they  had 
actually  produced  5,781,831/.  and  he  would  take  them  for  the  pre- 
sent year  at  5,800,000/.  The  stamp  duties  he  had  last  year  estima- 
ted at    5,193,000/.;    they  had  actually   produced  5,302,743/.  The 
great  increase  in  these  duties  during  the  last  year  completely  jus- 
tified him  in  the  statement  which  he  had  at  that  period  made,  that 
the  whole  charge  of  the  yoar  might  be  defrayed  out  of  their  excess. 
To  this  statement,   however,  he  had  added  the  observation  that  it 
was  not  probable  the  same  excess  would  exist  in  the   succeeding 
year.  He  should  therefore  take  the  amount  of  the  stamps  for  the 
present  year  only  at  5,300,000/.  The  post  office  revenue  was  esti- 
mated by   him    last  year  at  1,194,000/.;   the  actual   produce  was 
1,276,000/.,  and  he  proposed  to  take  it  for  the  present  year  at 
1,280,000/.  He  could  not  pass  over  this  particular  article  without 
directing  the  attention  of  the  comnuttee  to  the  great  increase  that 
had  taken  place  during  the  last  two  or  three  years  in  the  receipts 
at  the  post-office.  In  1809,  the  post-office  had  produced  1,083,000/.; 
in  1810,  1,194,000/.;  and  in  181  1,  1,276,000/.;  being  an  increase  on 
the  average  of  about  90,000/.  a  year,  and  that  not  from  any  addi- 
tional duties  on  postage,  but  simply  from  the  augmented  commer- 
cial communication  of  the  country,  it  was  clear,  therefore,  that  by 
taking  the  amount  for  the  present  year  only,  at  1,280,000/.  an  oppor- 
tunity was  afforded  to  parliament,  if  they  should  think  it  wise  and 
expedient  to  avail  themselves  of  it,  to  relieve  Scotland,  and  other 
distant  parts  of  the  empire,  without  the  danger  of  any  diminution 
of  the  estimated  revenue.  The  hawkers  and  pedlars,  and  sundry 
small  branches  of  the  revenue,  he  would  take  at  106,000/.;  personal 
estates  and  pensions  at  156,000/.;  the   land  tax  at  1,038,000/.;  the 
surplus   exchequer  fees  at  54,000/.;  the  tontine  at  24,000/.;  the 
crown  lands,  Sec,  at  66,000/.;  and  the  imprest  moneys  at  200.000/. 
making  the  total  of  the  estimated  receipt  of  the  existing  perma- 
nent taxes  for  the  present  year,   36,322,0  0/. — To  this  must  be 
added  2,240,000/.;  being  the  amount  of  the  war  taxes  appropriated 
to  the  consolidated  fund;  and  the  grand  total  would  be  38,5  62,000/.; 
which  being  deducted  from  38,562,000/.  the  estimated  produce  of 
the   consolidated   fund,  would  leave  a  balance  of  5,649,000/.  He 
Would,  however,  take  the  surplus  only  at  5,000,000/.  and   would 
presently  account  for  the  disposal  of  the  balance.  With  the  excep- 
tion of  last  year,  when  the  surplus  of  the  consolidated  fund  was 
5,753,715/.;  of  the  preceding  year,  when  (from  peculiar  circum- 
stances) it  amounted  to  7,019,774/.;  and  of  the  year  1803,  when 
it  was  5,936,65  1/.,  that  surplus  had  at  no  period  exceeded,  or  even 
reached  5,000,000/.  This  was  a  highly  satisfactory  circumstance, 
in  contemplating  the  state  of  the  finances  of  the  country. 

The  next  item  which  he  thought  might  require  some  explana- 
tion,-was  the  amount  of  the  estimate  for  the  war  taxes  for  the  year 
ending  the  5th  April,  1812.  This  estimate  was  20,384,000^.  The 
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grounds  on  which  he  calculated  he  would  state  as  briefly  as  possi- 
ble: The  averaf^e  produce  of  the  custom  and  excise  war  duties  for 
the  last  three  years,  was  9,296,805/.  The  produce  of  the  last  year 
was  9,727,213/.;  but  he  thouii^ht  it  better  to  take  the  average  of  ihe 
three  last  years.  Four  hundred  thousand  pounds  remained  due 
from  the  East  India  company.  These  sums,  added  together,  made 
9,696,805/.  The  net  produce  of  the  assessment  of  the  properly 
tax  for  the  year  ending  April  5,  181 1,  was  estimated  at  1 1,800,000/. 
This  was  400,000/.  more  than  the  sum  calculated  upon  as  the  pro- 
bable produce,  though  less  than  the  produce  of  the  preceding 
year,  on  account  of  the  great  amount  of  arrears  received  in  that 
year.  The  amount  of  the  outstanding  arrears  of  the  property  tax 
from  1804  to  1810,  was  2,246,644/.  Of  this  sum,  it  was  expected 
that  a  part  would  be  returned  by  schedules,  and  part  might  not  be 
recoverable;  he  would  suppose  one  fourth,  or  5  60,000/.  Deducting 
this,  the  amount,  therefore,  of  outstanding  arrears  that  might  be 
expected  to  be  received,  was  1,686,644/.  Of  the  estimated  produce 
of  the  duty  for  the  year  ending  the  5th  of  April,  1811  (namely 
11,800,000/.),  4,864,267/.  had  been  received.  6,935,732/.  therefore 
remained  to  be  received.  This  added  to  the  1,686,644/.  expected 
to  be  received  ot  the  arrears  of  former  years,  made  8,622,000/.; 
which,  with  the  estimated  net  produce  of  the  assessment  of  the 
•present  year,  -which  he  would  take  at  the  same  as  the  last,  namely, 
11,800,000/.  gave  20,422,000/.  From  this,  however,  must  be  de- 
ducted the  sum  of  7,524,000/.  remaining  to  complete  the  grant  of 
1810,  leaving  a  balance  of  12,898,000/.  to  be  received  on  account 
of  the  property  tax.  Let  this  be  added  to  the  estimate  of  the  war 
taxes,  9,696,805/.  and  the  result  would  be  22,594,805/.  There  were 
war  taxes,  however,  to  the  amount  of  2,240,000/.  already  pledged 
for  the  interest  of  the  debt,  and  which  must  therefore  be  deducted, 
leaving  the  balance  to  be  received  20,354,805/.  He  would,  however, 
take  it  at  20,000,000/. 

He  now  came  to  the  consideration  of  the  loan,  and  of  the  ways 
and  means  in  aid  of  the  revenue  to  meet  the  expenses  of  the  year. 
He  had  already  explained  to  the  committee  the  state  of  the  loan 
made  in  the  5  per  cent,  stock,  and  the  exchequer  bills  funded  in 
the  present  session.  These  amounted  altogether  to  12,000,000/. 
by  which  a  capital  was  created  in  the  5  per  centum  stock  of 
12,444,71 1/.  The  interest  on  this  capital  was  622,235/.  The  sink- 
ing fund  124,447/.  The  charges  of  management  3,733/.  making  a 
total  of  750,416/.  to  be  annually  provided  for,  for  the  loan  in  the  5 
percent.  By  the  loan  of  7,500,000/.  for  which  he  had  that  morning 
contracted,  a  total  charge  would  be  incurred  of  465,403/.  10*.  The 
capital  created  was  7,500,000/.  in  the  three  per  cents,  reduced; 
1,500,000/.  in  the  consols.;  1,500,000/.  in  the  4  per  cents.  For  each 
100/.  subscribed,  the  subscribers  were  to  have  half  100/.  in  the  3  per 
Gents,  reduced,  20/.  in  the  consols.,  20/.  in  the  4  per  cents.,  and  ds. 
and  \\d.  in  the  long  annuities.  By  calculation  made  on  the  price  of 
stocks  on  the  Saturday  before,  it  appeared  that  the  100/.  in  the  3 
per  cents,  reduced,  winch  was  on  that  day  $4j-th,  was  equal  t©  64V, 
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2*.  6d.  That  the  twenty  pound  in  the  consols.,  which  were  at  65|th 
was  equal  to  1 3/.  Os.  6d.^  and  the  20/.  4  per  cent,  which  was  at 
80|th  equal  to  16/.  0*.  6d.  These  sums  amounted  to  93/.  3.9.  6rf.; 
and  if  to  this  were  added  the  value  of  the  6*.  1  \d.  long  annuities, 
namely,  51.  I7s.  \0d.  the  whole  would  be  found  to  amount  to  99/. 
Is.  Ad.  There  was  a  discount,  however,  of  3  per  cent,  on  the  pay- 
ment of  nine  months,  amounting  to  21.  6s.  6d.  and  there  would, 
therefore,  be  a  bonus  of  1/.  \s.  \0d.  on  every  hundred  pounds  sub- 
scribed. He  apprehended  that  a  more  favourable  loan  to  the  public 
than  the  present  could  hardly  have  been  expected;  and  he  had  the 
satisfaction  to  state  to  the  house  that  he  understood  that  it  was  al- 
ready at  a  premium  of  11.  lOs.  per  cent.  It  had  been  contracted 
also  with  the  expectation  that  the  funds  were  in  such  a  state  as  to 
afford  every  reasonable  hope  of  an  improvement,  rather  than  of  a 
diminution  of  the  advantages  to  the  subscribers. 

The  amount  of  the  interest  on  this  last  loan  would  be  355,937/. 
lOs.;  of  the  sinking  fund  106,1 12/.;  of  the  charges  of  management, 
3,344/.  making  a  total  of  465,403/.  10«.,  which,  added  to  the  total 
of  the  other  loan,  made  the  grand  total  of  charge  on  the  two  loans, 
1,215,819/.  The  rate  per  centum,  including  all  charges  paid  by  the 
public  was,  on  the  7,500,000/.  loan,  6/.  46-.  \\d.;  on  the  12,000,000/. 
funded,  6/.  5*.  0|rf.  The  rate  of  interest  to  the  subscribers  on  the 
3  per  cent,  loan,  was  4/.  14.s.  1  Id.  percent.;  on  the  5  per  cent,  loan, 
51.  3s.  8\d.  per  cent.  The  difference  on  the  charges  being  not  quite 
one  shilling  per  cent,  and  which  difference  was  attributable  to  the 
sinking  fund.  The  rate  per  cent,  on  the  whole  debt  created,  paid 
by  the  public,  was  6/.  4s.  S^d.  It  was  a  great  satisfaction  to  him  to 
state  that  so  large  a  portion  of  the  loan  of  the  year  had  been  fund- 
ed in  the  5  per  cents.  For  on  a  comparison  of  the  3  per  cents,  at 
present  with  the  3  per  cents,  of  last  year;  and  of  the  5  per  cents, 
at  present  with  the  5  per  cents,  of  last  year,  the  committee  would 
be  surprised  to  observe,  how  little  disadvantageous  the  bar- 
gain in  the  5  per  cents,  had  been,  as  compared  with  that  in  the 
three;  the  5  per  cents,  having  been  much  more  stationary  and  not 
proporlionably  depressed.  When  last  year  8,500,000/.  only  was 
funded  in  the  5  per  cents,  instead  of  12,000,000/.  as  in  the  re- 
cent instance,  the  expense  created  was  6/.  4s.  7lrf.  per  cent.  In  the 
recent  instance  the  expense  created  was  6/.  5s.  Olr/.,  per  cent.,  mak- 
ing a  difference  of  only  fivepence  halfpenny  per  cent,  between  the 
two  charges.  The  difference  in  the  3  per  cents,  in  the  two  years 
was  much  greater.  Last  year  the  expense  was  51.  13s.  3d.  percent.; 
this  year  the  expense  was  6/.  4s.  l-i^  Last  year  the  interest  was  41. 
4s.  2d.  per  cent.;  this  year  it  was  4/.  1 4s  1  It/.,  making  a  difference 
of  above  10s.  percent.  This  was  to  him  a  satisfactory  reflection,  as 
he  had  so  pertinaciously  persisted  in  procuring  the  whole  of  the 
1 2,000,000/.  to  be  funded  in  the  five  per  cents. 

Having  thus  stated  that  the  whole  of  the  charges  created  by 
l)Oth  loans,  was  1,2  1 5,8  i  9/.  he  should  next  submit  to  the  commit- 
tee the  mode  by  wiiich  he  proposed  to  meet  these  charges.  Be- 
fore iie  did  this,  he  must  add,  that  it  was  his  intention  to  reconi- 
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mend  a  repeal  of  the  duty  on  hats,  which,  ever  since  he  came  into 
office,  had  continued  to  decrease  in  amount.  When  this  tux  was 
first  levied  it  produced  60  or  70,000/.  He  did  not  suppose  that  fewer 
hats  were  worn  than  formerly;  but  the  fact  was,  that  the  produce 
of  the  duty  last  year  was  only  29,332/.  It  had  been  gradually  dimi- 
nishing. In  1808  it  was  38,000/,;  in  1809,  33,000/.;  in  18  10,  3!, COO/ ; 
and  in  181 1,  as  he  had  already  stated,  only  29,332/.  This  was  a  ra- 
pidly decreasing  ratio.  He  was  aware,  therefore,  that  in  giving  up 
the  duty  he  did  not  give  up  much,  for  it  was  gradually  wearing  itself 
out.  It  was  the  cause  of  great  vexation  and  trouble  to  the  persons 
carrying  on  the  trade  of  hat  dealers,  and  particularly  to  those  who 
dealt  on  fair  terms,  over  whom  the  dealer  who  was  disposed  to  se- 
cond the  fraudulent  wishes  of  his  customers,  by  omitting  the 
stamp,  had  a  very  unmerited  advantage.  The  committee  was  aware 
that  a  similar  duty  on  gloves  had  formerly  been  abandoned.  Before 
he  came  to  the  resolution  of  proposing  the  repeal  of  the  duty  on 
hats,  he  had  seriously  considered  whether  it  might  not  be  collect- 
ed in  some  other  manner;  but  after  a  good  deal  of  deliberation,  he 
was  persuaded  that  no  mode  could  be  adopted  which  would  not  be 
so  inconvenient  to  the  trade  and  to  the  public,  as  to  render  it  high- 
ly unadvisable.  He  begged  leave  to  observe,  that  if  in  consequence 
of  the  repeal  of  this  tax,  it  should  happen  that  any  persons  might 
be  led  to  imagine,  that  although  the  duties  on  gloves  and  hats  were 
abandoned,  it  might  be  expedient  to  impose  others  on  coats,  waist- 
coats, shoes,  or  leather  breeches,  and  in  consequence  to  suggest 
such  new  duties  to  government,  it  might  be  a  great  relief  both  to 
those  persons  who  were  so  kindly  ready  to  furnish  the  chancellor 
of  the  exchequer  with  the  ways  and  means  of  the  year,  and  to  that 
individual  himself  to  state  that  he  did  not  consider  it  expedient  to 
tax  articles  of  dress.  This  notice  would  not  appear  superfluous  to 
the  committee,  if  they  were  aware  how  many  letters  he  was  con- 
stantly receiving,  in  which  not  only  every  habiliment  which  could 
be  named,  but  even  the  bolts,  handles,  latches,  and  other  appen- 
dages of  doors  and  windows,  were  recommended  by  well  intention- 
ed  persons  as  fit  objects  of  taxation. 

He  came  now  to  that  part  of  his  duty  which  was  always  consi- 
dered as  the  most  irksome  and  unpleasant;  but  on  the  present  oc- 
casion he  had  the  highest  satisfaction  in  stating  to  the  committee, 
that  they  had  already  in  the  course  of  the  session  voted  taxes  to  an 
amount  greater  than  that  which  was  requisite  to  meet  the  burdens 
of  the  year;  and  therefore  that  he  should  not  propose  to  lay  on  a 
single  new  tax.  The  fact,  indeed,  was,  that  the  sum  voted  was 
much  larger  than  was  wanted.  Of  these  new  duties  which  had 
been  imposed,  the  principal  was  that  on  spirits;  the  nature  of 
which  had  already  been  sufficiently  explained,  which  had  received 
the  sanction  of  the  committee,  and  the  bill  to  im|x)se  which  was  in 
a  state  of  great  forwardness.  The  probable  amount  on  British  spi- 
rits from  the  most  accurate  estimate  that  he  could  obtain  would  be 
700,000/.  The  produce  of  the  duty  on  British  spirits  in  the  year 
ending  5th  April,  1811,  was  2,505,448/.  to  which,  if  the  committer 
Vol.  II.  Z 
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added  the  amount  of  duty  due  from  the  customs  in  Scotland,  and 
unpaid  for  the  same  year,  viz.  360,000/.  it  would  make  2,865,448/. 
Upon  tliis  the  additional  duty  of  19/.  4s.  7d.  per  cent,  would  amount 
to  55  1,000/.  Tiie  additional  duty  of  12|  per  cent,  upon  the  present 
excise  duties  on  foreign  spirits  (exclusive  of  rum)  which  produced 
1,580,000/.  in  the  last  year,  he  would  state  at  200,000/.  although  he 
did  not  expect  that  it  would  produce  so  much.  There  were  other  taxes, 
which,  although  imposed  last  year,  did  not  begin  to  operate  till  the 
present.  Double  the  amount  of  the  present  duty  on  timber,  on  the 
average  of  the  two  last  years,  would  be  622,000/.  An  additional  \d, 
per  lb.  had  been  voted  by  the  committee  on  all  cotton  wool  brought 
iVom  the  American  states,  and  other  parts  (inclusive  of  British  and 
Portuguese  colonies),  being,  on  an  average  of  the  last  six  years, 
35,304,000  lbs.  and  amounting  to  U7,100/.  On  pearl  and  pot  ashes 
imported,  except  from  the  British  colonies,  a  4uty  had  been  im- 
posed of  4.9.  Sf/.  per  cwt.  On  the  average  of  the  last  six  years,  the 
(quantity  imported  annually  was  1 1 1,000  cwt.  making  the  sura  of 
25,900/.  The  duly  on  foreign  linen,  in  proportion  to  the  quarter 
ending  5th  January,  1811,  (when  the  duty  first  had  full  effect) 
would  amount  to  71,600/. — These  various  sums,  added  together, 
would  give  1,617,600/.  The  committee  would,  however,  be  aware 
that  these  duties  were  of  course  subject  to  such  diminution  as 
might  be  occasioned  by  the  discouragement  of  the  articles  on 
which  they  were  imposed,  as  they  were  intended  to  produce.  This 
diminution  would  probably  not  be  very  considerable  for  some  pe- 
riod; but  he  had  no  doubt,  and,  indeed,  sincerely  trusted,  that  they 
would  ultimately  be  very  much  diminished,  as  in  proportion  to  that 
diminution  would  the  encouragement  to  English  articles  increase. 
These  duties  he  proposed  to  go  in  accumulation  of  the  war  taxes, 
and  he  conceived,  that  in  giving  866,600/.  to  the  war  taxes  he  should 
not  be  unjustifiable  in  taking  from  them  465,403/.  which  sum,  add- 
ed to  the  produce  of  the  two  duties  on  spirits,  viz.  75  1,000/.  would 
give  him  the  1,215,819/.  which  he  required.  Then,  however,  there 
would  be  a  balance  of  300,000/.  of  the  war  taxes  unappropriated 
and  applicable  to  the  ways  and  means  of  the  year,  and  also  600,000/. 
of  surplus  of  the  consolidated  fund.  The  committee  must  recollect, 
that  these  new  taxes  had  been  voted  at  an  advanced  period  of  the 
year,  one  quarter  having  nearly  elapsed,  and  a  consequent  de- 
ficiency of  one-fourth  ensuing;  it  would  therefore  be  expedient  to 
meet  this  deficiency  out  of  the  surplus  of  the  consolidated  fund, 
and  250,000/,  must  be  deducted  from  the  600,000/.  on  that  ac- 
count. 

He  had  now  to  submit  to  the  committee  a  very  important  consi- 
deration, to  which  he  should  call  their  most  serious  attention.  As 
s,oon  as  the  present  subject  was  finished,  his  right  honourable  friend 
(Mr.  Foster)  would  proceed  to  lay  before  them  the  situation  of  the 
finances  of  Ireland.  His  right  honourable  friend  would  have  to  state 
that  he  had  borrowed  for  the  service  of  Ireland  2,5''0,000/.  in  that 
country,  and  that  he  had  borrowed  4,500,0' '0/.  in  England  for  the 
same  service.  To  meet  the  expenses  of  the  loan  raised  in  Ireland, 
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his  right  honourable  friend  was  ready  to  propose  the  necessary- 
taxes;  but  he  (the  chancellor  of  the  exchequer)  had  no  hesitation 
in  sayinj^  that  he  trusted  the  committee  would  agree  with  him  in 
thinking  that,  in  the  present  distressed  state  of  the  Irish  finances, 
it  would  not  be  wise  or  expedient  to  call  on  his  right  honourable 
friend  to  lay  taxes  on  that  country  for  the  purpose  of  meeting  the 
expenses  of  the  loan  of  4,500,000/.  raised  in  England.  It  was  there- 
fore his  intention  to  propose  to  the  English  members  and  to  the 
Iiish  members  of  the  iiouse  of  commons,  that  the  expenses  of  that 
part  of  the  loan  raised  for  the  ser\ice  of  Ireland  should  be  charged 
on  the  consolidated  fund  of  England  (as  a  k)an  to  Ireland),  in  order 
to  procure  the  public  creditor  a  permanent  security,  and  for  at  least 
a  twelvemonth,  while  an  inquiry  was  making  into  the  finances  of 
that  country  to  bear  the  interest  of  the  money  so  raised.  He  trust- 
ed that  the  committee  would  be  of  opinion,  whatever  might  be  the 
issue  of  that  inquiry,  that  it  would  be  advisable  to  come  forward  in 
the  way  which  he  recommended,  and  out  of  the  comparative  afflu- 
ence of  the  English  finances,  to  afford  aid  to  Ireland  in  that,  the 
hour  of  its  particular  embarrassment.  ^V'ith  a  view  of  furnishing 
the  committee  with  the  means  by  Avhich  this  great  good  could  be 
effected  to  Ireland,  without  any  inconvenience  to  this  country,  he 
had  forborne  to  take  more  than  5,000,000/.  from  the  surplus  of  the 
consolidated  fund,  leaving  a  sufficient  sum  to  meet  the  proposed 
charge.  Though  this  was  a  novel  proposition,  he  was  persuaded  it 
would  be  received  without  grudging,  or  any  indisposition  on  the 
part  of  the  committee,  to  afford  to  Ireland  that  assistance  which 
he  had  shown  could  be  afforded  to  her,  without  any  material  in- 
convenience to  Great  Britain.  He  repeated  that  the  inconvenience 
would  be  immaterial;  for,  what  was  the  natureof  the  additional  taxes, 
by  which  the  surplus  of  the  consolidated  fund  would  be  so  much  in- 
creased as  to  enable  the  committee  to  do  that  which  he  recommend- 
ed? The  duty  on  British  spirits  had  been  founded  on  a  principle 
which  had  over  and  over  again  been  recognised  by  the  committee 
«s  just.  After  the  experience  of  last  year,  namely,  having  found 
that  spirits  had  continued  to  be  sold  at  the  increased  price  to  which 
they  were  raised  when  distilled  from  sugar,  there  were  no  reasons 
to  suppose  there  would  be  any  diminution  in  the  consumption  of 
the  article  from  the  very  small  advance  on  the  price  which  the 
present  duty  could  be  expected  to  occasion.  With  respect  to  the 
other  duties,  they  were  all  recommended  to  the  committee,  on 
views  very  different  from  those  connected  with  finance.  They  were 
proposed  expressly  for  the  purposes  of  endeavouring  to  procure  for 
British  shipping  those  imports,  which  the  war  in  which  the  coun- 
try was  engaged,  necessarily  limited  (and  v/hich  were  now  enjoyed 
by  foreigners);  and  of  encouraging  the  exertions  of  British  manu- 
factures, and  the  consumption  of  British  colonial  produce.  Policy 
would  have  dictated  these  measures  without  any  reference  what- 
ever to  their  beneficial  tendency  with  respect  to  finance.  He  was 
therefore  justified  in  sayinj^  that  Ireland  might  be  assisted  without 
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prejudice  to  Great  Britain,  and  he  trusted  that  the  assistance  would 
be  received  in  Ireland  as  it  would  be  given  by  this  country;  name- 
ly, as  artbrdin^  a  mark  of  our  disposition  to  lend  every  possible  aid 
to  Ireland  under  the  enibarrassing  circumstances  in  which  she 
was  placed,  and  as  tending  to  inforce  the  necessity  and  policy  of 
cither  country  stepping^  to  the  support  of  the  other,  when  the  one 
was  able  to  give,  and  the  other  so  situated  as  to  require  assist- 
ance. 

He  believed  that  he  had  now  stated,  as  fully  and  distinctly  as  he 
had  it  in  his  power  to  do,  all  the  considerations  immediately  con- 
nected with  the  subject  before  the  committee.  He  trusted  that  he 
had  not  omitted  any  necessary  explanation;  but  before  he  sat  down, 
he  wished  to  mention  a  few  circumstances,  in  order  to  show  the 
general  increase  of  the  revenues,  and  the  affluence  of  the  country. 
For  this  purpose  he  begged  the  attention  of  the  committee  to  the 
increasing  produce  of  the  customs  and  excise,  during  the  last  five 
years.  In  the  year  ending  the  5th  of  April  1807,  the  produce  of  the 
customs  was  9,61 2,000/.;"in  1808,  9,123,612/.;  in  1809,8,508,258/.; 
in  1810,  10,536,775/.,  and  in  1811,  10,523,169/.  being  an  increase 
of  near  a  million  since  the  year  1807.  The  produce  of  the  excise 
in  the  year  ending  5th  April,  1807,  was  23,740,518/.;  in  1811, 
24,646,022/.  In  the  intermediate  years  the  advance  was  gradual, 
with  the  exception  of  1809,  in  which  year  there  was  a  considera- 
ble falling  off,  the  produce  being  only  22,837,856/.  In  the  two  suc- 
ceeding years,  however,  this  depression  was  completely  recover- 
ed. An  inquiry  into  other  articles  of  general  consumption,  would 
contribute  to  show  the  increasing  opulence  of  the  nation.  The  pro- 
duce of  the  duties  on  cotton  Vv'ool  imported  into  the  country  in 
1807,  was  5  13,526/.;  the  produce  in  the  year  1811,  was  1,034,142/. 
The  duties  on  deals  and  fir-timber  imported  in  1807  were  566,247/. 
In  1811  they  amounted  to  642,104/.  The  excise  duties  on  tea  in 
1807  were  2,844,395/.  In  1811  they  amounted  to  3,236,027/.  This 
last  wus  a  more  extraordinary  increase,  as  the  article  was  under 
most  heavy  taxation,  and  as  the  increase  took  place  after  the  ope- 
ration, from  which  so  much  mischief  was  anticipated,  of  the  re- 
duced duty  on  coffee.  All  this  could  be  accounted  for  only  by  the 
general  augmentation  of  wealth  in  the  country.  Of  this  increasing 
wealth  a  most  striking  instance  was  afforded  in  the  consumption 
of  wine.  In  1785  the  quantity  of  wine  consumed  was  14,550  tons; 
in  1786,  15,087  tons;  in  1787,  14,780  tons;  making  the  average  of 
the  three  years  an  annual  consumption  of  14,800  tons.  At  that  pe- 
riod the  average  price  of  port  wine  was  70/.  1  \s.  \Ocl.  per  pipe.  In 
1807,  the  quantity  of  wine  consumed  was  24,090  tons;  in  1808, 
24,757  tons;  in  1809,  22,331  tons;  the  average  of  these  three  years 
being  an  annual  consumption  of  23,726  tons.  At  the  former  period 
the  duty  was  30/.  per  ton;  at  the  latter  95/.  The  average  price  at 
the  latter  period  192/.  145.  per  pipe:  so  that  under  both  the  increase 
of  duty  and  the  increase  of  price  the  consumption  had  increased. 
He  could  hardly  adduce  a  more  striking  instance  of  general  pros- 
perity.   The  average  consumption  of  tallow,  for  the  three  years 
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ending  in  1787,  was  210,174  cwt.  The  average  for  the  three  years, 
ending  in  18U9,  was  347,870  cwt.  The  price  at  the  former  period 
was  21.  8s.  8d.  per  cwt.;  at  the  latter  period,  4/.  1  \s.  being  one  third 
more.  Nor  did  this  increase  in  the  consunription  of  tallow  arise  from 
any  decrease  in  the  consumption  of  oil.  The  average  consumption 
of  oil  for  the  three  years,  ending  in  1787,  was  9,730  tons;  the  aver- 
age consumption  for  the  three  years,  ending  in  1809,  was  19,126 
tons.  The  price  at  the  former  period  was  19/.  18s.  9d.  per  ton;  at 
the  latter  period  32/.  95.  The  average  quantity  of  tobacco  annually 
imported  for  the  three  years,  ending  in  1787,  was  6,553,000/.  The 
annual  average  for  the  three  years  ending  in  1809,  was  12,49  1,000/. 
The  price  at  the  former  period  was  8^d.  a  pound;  at  the  latter  l.v. 
7lf/.  He  v/as  aware  that  these  details  were  very  tedious,  but  he  had 
the  consolation  of  knowing  that  they  were  at  the  same  time  very 
satisfactory,  as  they  afforded  the  most  convincing  evidence  of  the 
gradual  but  great  increase  of  the  riches  of  the  country. 

IRISH  BUDGET. 

Mr.  Foster  said,  he  should  not  occupy  the  time  of  the  committee 
to  any  great  length,  but  would  proceed  directly  to  the  subject  of 
the  ways  and  means  for  Ireland.  The  interest  of  the  debt  was 
4,279,000/.,  and  the  estimated  vote  of  the  present  year  6,569,000/.; 
making  together  13,406,697/.  Ireland  had  been  deficient  in  the 
last  year,  1,866,000/.,  making  in  Irish  money,  2,01 1,000/.  The  sur- 
plus of  the  consolidated  fund  for  the  last  year  was  740,000/.,  the 
revenue  of  the  year  was  4,500,000/.,  a  loan  had  been  negotiated  at 
2,500,000/.  An  act  had  been  passed  for  raising  1,000,000/.  by 
treasury  bills,  and  4,500,000/.  was  raised  in  Great  Britain,  making 
in  the  whole  13,615,713/.,  which  left  200,000/.  beyond  the  supply. 
He  then  proceeded  to  state  the  ways  and  means  for  meeting  the 
interest  of  these  sums.  It  w  as  not  his  intention,  as  his  right  honour- 
able friend  had  already  stated,  to  raise  taxes  in  Ireland,  under  the 
present  circumstances  of  that  country,  to  the  whole  amount.  The 
measure  by  which  he  was  relieved  from  that  necessity  was  a  proof 
not  only  of  great  liberality,  but  of  great  wisdom;  and  as  Ireland 
was  a  country  of  ample  resources,  they  might  look  forward  to  a 
future  period  when  she  would  be  able  to  discharge  the  obligation. 
The  taxes  he  should  propose  were  not  many;  he  had  laid  down 
one  principle,  which,  as  often  as  it  coulcl  with  convenience  be  re- 
sorted to,  he  was  desirous  to  adopt,  and  that  was  the  equalization 
of  the  taxes  in  Ireland  with  those  of  England  in  the  correspondent 
articles.  There  was  one  article  which  had  always  been  a  subject 
of  taxation  in  Ireland,  ever  since  a  tax  was  known  there,  he  meant 
tobacco;  the  tax  at  present  was  less  in  that  country  than  in  Great 
Britain,  and  he  should  propose  to  make  it  equal.  The  produce  of 
this  he  estimated  at  221,000/.  The  next  tax  was  on  hemp,  which 
he  intended  to  increase  also  up  to  the  British  standard.  This 
would  give  a  sum  of  8,000/.,  and  both  together  would  make 
229,0C>»0/.  Of  this  sum  150,000/.  would  meet  the  charge  upon  the 
2,500j000/.  loan,  at  six  per  cent,  and  50,000/.  the  interest  upon  the 
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1,000,000/.  treasury  bills  at  five  per  cent.,  leaving  a  surplus  of 
29,000/.  There  were  two  other  taxes  he  should  propose,  without 
relying  on  them  much,  as  he  did  not  conceive  they  were  likely  to 
produce  any  important  addition  of  revenue.  The  first  was,  to  place 
the  duty  on  timber  imported  from  the  United  States  of  America 
on  the  same  footing  with  that  imported  from  other  foreign  coun- 
tries. The  United  States  were  now  on  the  same  footing  with  our 
own  colonics.  There  was  one  article,  however,  which  came  under 
the  head  of  timber,  on  which  he  thought  it  advisable  to  reduce  the 
tax;  the  article  of  staves  being  so  necessary  to  our  export  trade, 
and  being  capable  of  being  supplied  from  our  own  colonies,  he 
should  in  a  great  measure  relieve  them  from  the  duty  which,  in 
the  other  case,  he  proposed  to  equalize  with  that  of  England.  The 
next  was  a  duty  on  cotton  wool  imported  in  foreign  ships,  whicll 
he  would  also  desire  to  raise  to  the  standard  of  England.  At 
present  the  duty  in  England  on  cotton  wool  imported  in  foreign 
ships,  was  1/.  5s,  6d.  in  the  hundred  weight,  and  in  British  ships, 
16.9.  10c/.;  in  Ireland  it  was  much  less,  and  the  consequence  of  this 
difference  was,  that  cotton  wool  brought  to  any  of  the  ports  of 
Ireland  in  foreign  ships  was  put  into  British  ships  and  sent  to 
England,  and  the  law  by  that  means  evaded.  These  were  all  the 
duties  he  should  propose;  and  he  would  follow  the  example  of  his 
right  honourable  friend,  in  removing  the  duty  upon  hats  in  Ire- 
land. He  would  be  sorry  to  sit  down,  after  the  various  reports  that 
had  gone  abroad  respecting  the  situation  of  the  sisier  kingdom,  if 
he  did  not  endeavour  to  correct  some  misrepresentations  as  to  the 
state  of  its  prosperity.  For  this  purpose  he  had  procured  an  ac- 
count of  the  imports  and  exports  which  would  put  the  subject  in 
a  clearer  lii?;ht.  From  these  it  appeared,  that  before  the  year  1802, 
the  exports  had  never  been  known  to  rise  above  7,000,000/.;  in 
iB08  they  advanced  to  10,000,000/.,  but  in  1809  they  failed;  again, 
in  1810  they  rose  to  10,71 1,000/.,  and  upon  an  average  of  the  last 
three  years,  they  were  upwards  of  10,000,000/.  annually.  The  fo- 
reign goods  exported  previous  to  1802  had  never  exceeded 
S70/J00/.,  but  since  that  period  the  amount  was  progressively  de- 
creasing, until,  in  1810,  it  advanced  to  840,000/^  and  in  181 1,  to 
920,000/.  Upon  the  whole,  the  balance  of  trade  was  in  our  favour 
from  the  year  1802,  and  in  the  last  year  amounted  to  2,189,000/. 
The  exchange  had  been  steady  for  the  last  four  or  five  years. 
If  he  were  to  go  more  at  large  into  the  situation  of  Ireland,  he 
should  state  the  increase  of  her  tillage,  which  was  so  far  improved 
that  she  had  never  exported  so  much  corn  as  in  the  last  two  years. 
The  linen  trade  was  declining  every  where,  but  less  there  than 
any  where  else.  The  provision  trade  had  rather  fallen  off,  but 
there  were  quantities  which  went  abroad  and  were  distributed 
among  the  fleet,  which  never  appeared  in  the  books;  so  that  they 
should  not  be  too  hasty  to  condemn  it  as  unsuccessful,  from  the 
accounts  that  appeared.  Live  cattle  had  been  exported  in  great 
quantities,  insonmch  that  it  had  risen  from  5000/.  to  39,000/.  or 
something  near  it.  After  the  liberal  reception  which  the  proposal 
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of  his  right  honourable  friend  had  met  from  the  committee,  he 
should  merely  content  himself  with  expressing  his  consciousness 
of  the  liberality  of  their  conduct,  and  at  the  same  time  of  declaring 
his  conviction  that  it  would  be  received  and  remembered  with 
gratitude  by  every  Irishman.  Whether  they  looked  to  the  grants 
which  had  been  agreed  to  for  the  promotion  of  her  agriculture, 
her  manufactures,  her  education,  or  her  trade,  they  must  regard 
with  satisfaction  the  liberality  of  the  united  parliament.  The  ware- 
housing system  had  been  extended  largely  to  her;  lighthouses  had 
been  erected  upon  her  coast;  in  short,  he  did  not  know  the  single 
object,  whether  the  improvement  of  morals,  or  the  encouragement 
of  manufactures,  or  the  diffusion  of  education,  that  did  not  find  a 
prompt  and  ready  acquiescence:  and  now  that  her  circumstances 
were  relieved  by  this  last  act  of  liberality,  he  trusted  that  it  would 
be  warmly  acknowledged  and  amply  felt. 

Sir  John  A'eivfiort  said,  it  had  often  fallen  to  his  lot  from  time  to 
time,  to  call  the  attention  of  the  house  to  the  growth  of  the  Irish 
debt,  and  the  inaccurate  manner  of  arranging  the  rate  of  contri- 
bution at  the  time  of  the  union.  He  was  willing  to  make  every 
acknowledgment  to  the  liberality  of  the  united  parliament  for  its 
present  inclination  to  assist  Ireland  to  pay  off  a  debt  which  it  was 
impossible  that  she  could  pay  herself.  He  admitted  too,  that  Ire- 
land had  improved  since  the  union,  but  did  not  think  it  followed 
that  she  would  not  have  improved  with  greater  rapidity  if  the 
union  had  never  taken  place:  she  had  not  carried  in  her  improve- 
ment a  capacity  for  taxation.  In  order  to  accomplish  that,  it  would 
be  necessary  to  circulate  wealth  among  the  middle  orders  of  so- 
ciety, and  inspire  them  with  a  relish  for  those  comforts  to  which 
they  were  not  at  present  sufficiently  inclined:  the  present  genera- 
tion in  all  probability  would  not  live  to  see  that  change,  but  until 
such  changes  were  wrought,  he  should  disapprove  of  extending 
the  taxation  of  Ireland.  There  was  a  portion  of  the  property 
tax,  which  most  unjustly,  as  he  thought,  was  directed  from  the 
Irish  exchequer  to  England.  This  ought  to  belong  to  Ireland 
alone,  and  if  it  had  been  allotted  to  her,  and  appropriated  to  the 
discharge  of  her  necessities,  she  would  not  now  be  obliged  to  call 
for  relief.  The  revenues  of  Ireland  had  made  no  progress  ade- 
quate to  the  debt;  and  it  was  a  fact,  of  which  the  right  honourable 
gentleman  could  not  be  ignorant,  that  as  soon  as  any  tax  was  at- 
tempted to  be  increased  upon  tabacco,  wines,  or  teas,  the  con- 
sumption of  those  articles  fell  off,  and  the  produce,  instead  of  ad- 
vancing, fell  back.  As  to  the  statement  that  much  of  the  provisions 
intended  for  the  consumption  of  the  navy  did  not  appear  in  the 
account,  it  was  certainly  true;  but  it  was  equally  true  at  the  present 
moment  it  never  appeared  in  the  books.  As  to  the  grants  for  edu* 
cation,  he  knew  of  no  such  thing.  A  commission  had  certainly 
been  appointed  at  his  (sir  J.  Newport's)  instigation,  to  inquire 
into  the  state  of  the  different  schools;  but  no  grant  had  yet  been 
made  in  furtherance  of  any  plan,  and  he  hoped  that  no  religious 
Uistinctions  would  be  mad^  in  the  final  proceedings  to  which  that 
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commission  might  lead;  he  would  state  positively,  that  none  was 
intended  by  those  wlio  first  suggested  its  appointment.  As  to  the 
fact  of  the  merchants  being  relieved  from  fees,  it  was  undoubtedly 
true;  but  if  he  was  rightly  informed,  they  would  rather  pay  their 
former  fees  than  experience  the  inconvenience  to  which  they  were 
exposed  in  cunsequence  of  the  present  regulation.  The  building 
of  tiie  lighthouses  was  an  expense  defrayed  by  Ireland  herself;  and, 
therefore,  would  scarcely  be  selected  as  an  instance  of  the  liber- 
ality of  Great  Britain.  No  instance  had  occurred  for  the  last  three 
years,  in  which  her  separate  charge  amounted  to  wiihin  1,000,000/. 
of  the  joint  charge:  this  was  one  of  the  effects  of  the  rate  and 
quota  of  contribution  adjusted  at  the  union,  which  so  long  as  it  was 
acted  upon  would  render  the  payment  of  the  debt  impossible,  not- 
withstanding the  promise  given  at  the  time,  that  the  consequence 
of  the  union  would  be  to  diminish  the  expenditure  by  1,000,000/, 
in  time  of  war,  and  by  500,000/.  in  time  of  peace.  The  right  ho- 
nourable gentleman  had  taken  the  revenue  last  year  at  4,500,000/., 
but  it  had  produced  only  3,700,000/.,  and  yet  he  persisted  this  year 
in  taking  it  at  the  same  rate.  Why  should  he  go  on  with  this  fal- 
lacy? Would  it  not  be  better  for  parliament  to  know,  and  to  meet 
the  evil  day?  With  regard  to  the  taxes  proposed,  if  he  (sir  John 
Newport)  were  to  selectany  one  article  upon  which  he  would  be  most 
unwilling  to  increase  the  duty,  that  article  would  be  tobacco.  All 
former  attempts  to  increase  the  revenue  from  it,  had  been  unfortu- 
nate; and  he  was  not  sure  but  that  lessening  the  duty  would  have 
been  a  better  way  to  improve  the  produce.  If  Ireland  had  gone 
sufficiently  into  the  culture  of  hemp  to  supply  the  consumption, 
he  would  readily  have  agreed  to  the  tax  proposed;  but  as  that  was  not 
the  case,  the  committee  would  do  well  to  pause  before  they 
adopted  it.  Of  the  taxes  on  cotton  wool,  and  American  timber,  he 
should  only  say  what  applied  equally  to  the  British  taxes,  that  he 
deprecated  every  thing  v/hich  looked  like  commencing  a  war  of 
duties  with  America.  Wq  had  considerable  connexions  with  her, 
which,  he  hoped,  would  long  continue.  With  respect  to  the  staves, 
he  understood  that  the  duty  on  those  from  British  America  was  to 
be  taken  off,  but  not  on  those  from  the  United  States;  and  here 
again  the  right  honourable  gentleman  should  be  sure  that  he 
would  get  a  sufficient  supply  from  British  America. 

Lord  Castlereagh  said,  as  reference  had  been  made  to  a  speech 
of  his  at  the  time  of  the  union,  he  would  trouble  the  committee 
with  a  few  words.  The  right  honourable  baronet  had  represented 
him  as  having  said  that  the  unix)n  would  make  a  saving  of  1,000,000/. 
in  time  of  war,  and  500,000/.  in  time  of  peace;  but  he  should  have 
gone  on  and  stated  all  he  should  have  stated,  that  that  was  not  a 
prophecy,  but  a  mere  fact,  as  it  appeared  upon  the  accounts  before 
the  house  for  the  three  preceding  years.  He  denied  that  the  cri- 
terion adopted  then  was  an  unjust  one,  or  proved  to  have  been  so 
by  any  thing  that  had  since  happened;  on  the  contrary,  the  impres- 
sion was,  that  it  was  most  liberal,  and  the  right  honourable  baronet 
had  said  nothing  that  could  invalidate  the  general  proposition.  It 
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never  was  pretended  that  Ireland  could  exist  in  union  with  England 
at  the  rate  of  her  own  internal  expenses;  but  what  would  her  situ- 
ation have  been  if  in  addition  to  her  own  expenditure,  she  had  to  de- 
fray the  imperial  charge  which  the  opponents  of  that  measure  were 
willing  to  subscribe  to?  He  was  sure  the  best  course  that  could 
be  pursued,  was  to  make  Ireland  a  rich  country,  and  to  treat  her 
with  liberality;  and  from  the  present  assistance  and  disposition  of 
parliament  towards  her,  he  augured  favourably  of  any  future  arrange- 
ment. 

Mr.  Fitzgerald  was  surprised  to  hear  the  right  honourable  baro- 
net talk  of  the  oppression  of  taxes,  at  a  time  when  the  proposal 
from  England  was  to  take  part  of  the  debt  upon  herself.  He  main- 
tained that  the  imports  and  exports  had  increased,  and  denied  that 
Ireland  was  treated  with  indifference  by  the  government.  He  de- 
fended his  right  honourable  friend,  for  adverting  to  the  advantages 
derived  by  Ireland  from  the  government,  and  more  particularly 
that  of  an  enlarged  system  of  public  education. 

Si    John  JVeivJiort  said  a  few  words  in  reply. 

Mr.  Grattan  cautioned  the  committee  against  continuing  the 
cause  of  the  weakness  of  Ireland,  hy  anticipating  her  prosperity. 
He  declined  going  very  minutely  into  the  state  of  the  linen  trade, 
but  thought  it  was  an  answer  to  the  enthusiastic  accounts  of  the 
prosperity  of  that  country.  As  to  the  provision  trade,  the  articles 
were  such  as  sold  themselves;  there  was  scarcely  any  species  of 
misgovernment  which  could  repress  it.  He  thought  the  trade  of 
Ireland  would  come  on  better  under  a  parliament,  but  he  thought 
it  would  come  on  now  if  it  was  not  oppressed  by  taxes. 

The  Chancellor  of  the  Exchequer  did  not  consider  Ireland  to 
be  in  a  state  of  bankruptcy,  notwithstanding  the  opinion  which  some 
gentlemen  entertained  on  the  subject.  There  were  circumstances 
which  had  arisen  last  year  that  led  to  the  embarrassment  of  the 
finances  of  that  country,  and  which  would  render  it  imprudent  to 
burthen  her  with  any  great  weight  of  additional  taxation.  The  re- 
sources, however,  were  abundant,  and  would  ultimately  meet  the 
exigencies  of  the  year.  Gentlemen  had  taken  a  wrong  view  of  the 
revenue,  occasioned,  perhaps,  by  the  apparent  diminution  in  her 
exports;  but  that,  it  would  be  seen  upon  reference,  was  to  be  pla- 
ced to  the  account  of  the  increasing  consumption  for  the  raw  ma- 
terial in  the  army  and  navy.  The  deficit  in  the  custom  duties  was 
small,  compared  with  the  increase  in  the  export  of  live  articles. 
The  means  of  estimating  the  real  wealth  of  the  country  was  gene- 
rally from  the  productions  of  the  soil,  either  in  the  raw  materials  or 
in  the  agriculture,  and  then  it  would  be  seen  that  every  where  ex- 
hibited her  growing  prosperity. 

Mr.  Hutcliinson  denied  that  the  export  of  raw  materials  was  to 
be  taken  as  a  proof  of  the  general  prosperity  of  the  country.  He 
objected  to  the  mode  of  taxation  adopted  by  the  right  honourable 
gentleman,  which  he  considered  bore  hard  on  those  persons  least 
able  to  bear  it,  and  thought  the  right  honourable  gentleman  should 
have  selected  other  objects.  There  were  two  objections  to  the  tax 
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on  timber.  In  the  first  place,  it  would  have  the  effect  of  raising  the 
price  of  Irish  timber;  and  secondly,  it  would  in  effect  be  a  declara- 
tion of  hostility  against  America:  at  this  time  much  to  be  regret- 
ted. He  paid  his  tribute  of  applause  to  the  right  honourable  gen- 
tleman (Mr.  Perceval),  for  the  assistance  which  he  had  rendered 
to  Ireland  on  the  present  occasion,  which  he  took  as  the  com- 
mencement of  further  benefits,  which  would  ultimately  be  bene- 
ficial to  the  empire  at  large  by  conciliating  that  country.  At  the 
same  time  he  could  not  avoid  observing,  that  the  ministers  ever 
since  the  union  were  totally  pledged  to  Ireland,  they  had  entered 
into  a  compact  to  protect  that  country,  which  compact  had  inva- 
riably been  broken. 

jNlr.  Foster  assured  the  honourable  gentleman  that  he  never 
had  said  that  the  export  of  live  cattle  was  advantageous  to  Ire- 
land. He  was  disposed  to  withdraw  any  of  his  taxes  if  the  honour- 
able gentleman  would  substitute  better  in  their  stead. 

After  some  observations  in  explanation  from  sir  /.  J^envport^ 
Mr.  Shanv^  and  Mr.  Foster^  the  resolutions  were  severally  read 
and  agreed  to.  The  house  resumed,  and  the  report  was  ordered  to 
be-  received  to-morrow. 
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O  foolish  Israel!  never  warned  by  ill. 

Still  the  same  bait,  and  circumvented  still. — 

Dryden. 

IN  the  first  number  of  this  work,  we  examined  in  detail  tKe 
history  of  our  relations  with  the  French  government,  from  the 
date  of  the  enactment,  until  that  of  the  pretended  revocation, 
of  the  Berlin  and  Milan  decrees.  Agreeably  to  our  original 
design,  the  same  subject  should  have  been  pursued  chronolo- 
gically, and  discussed  at  large,  in  our  second  and  third  Num- 
bers. Such,  moreover,  as  we  are  informed,  was  the  expectation 
of  the  public,  to  whose  favour  we  are  extensively  indebted,  and 
whose  wishes  we  are,  on  this  and  every  other  account  earnest- 
ly disposed  to  gratify.  In  resuming  this  topic,  we  should  not, 
however,  think  it  necessary  to  assign  the  reasons  of  the  inter- 
mission which  has  occurred,  did  they  not  form  a  very  natural 
and  suitable  introduction,  to  the  opinions  and  arguments  we 
mean  presently  to  urge. 

The  chief  cause,  then,  of  the  silence  we  have  maintained,  in 
relation  to  the  proceedings  of  our  government,  during  the  last 
session  of  congress,  was, — literally  and  truly, — the  supreme 
and  we  may  say,  paralizing  disgust  which  they  occasioned;— 
the  deep  and  overwhelming  sense  of  shame,  with  which  they 
Inspired  us  as  citizens  of  the  American  commonwealth.  Con- 
tempt and  indignation,  however  strong  and  stimulating,  are. 
not  always  of  force  to  obtain  utterance,  when  accompanied  by 
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lively  feelings  of  humiliation  and  sorrow.  The  mind  involun- 
tarily shrinks  within  itself,  and  recoils  from  the  task,  of  narra- 
ting or  stigmatizing  baseness  and  folly,  in  the  disgrace  of 
which  it  is  condemned  to  share. 

In  the  month  of  April  last  we  took  up  the  pen,  fully  re- 
solved to  review  the  transactions  of  the  house  of  representa- 
tives, and  the  course  taken  by  the  administration,  during  the 
term  above  mentioned;  but  in  contemplating  narrowly  this 
tissue  of  tragical  absurdities,  so  strong  was  the  nausea  which 
it  excited,  that  we  were  utterly  unable  to  proceed.  The  more 
faithful  the  picture, — the  more  complete  the  disclosure,  which 
might  have  resulted  from  the  successful  accomplishment  of 
our  undertaking,  the  more  distressing  would  have  been  our 
sensations.  That  which  was  said  of  a  general  of  antiquity, 
reluctantly  victorious  over  the  troops  of  an  ungrateful  coun- 
try, might  be  applied  to  a  patriotic  writer,  in  a  case  like  the 
present, 

Et  dolet  iratas  tani  valuisse  manus. 

We  have  always  entertained  the  opinion,  that  it  is  far  froin 
being  the  duty  of  a  good  citizen,  in  ordinary  circumstances, 
to  emblazon  the  follies,  or  to  publish  even  the  vices  of  his 
government.  There  are  temporary  weaknesses, — occasional 
obliquities,-*— transgressions  on  the  part  of  the  state,  which 
should  be  considered  by  him  in  the  light  of  family-secrets, 
and  which  it  is  scarcely  less  than  treasonable  wantonly  to 
reveal.  To  proclaim  officiously, — from  motives  of  personal 
resentment, — or  with  a  view  to  personal  advantage, — what 
tends  to  degrade  the  national  character,  is  worse  than  mere 
indiscretion,  and  the  very  opposite  of  public  virtue.  It  is,  like- 
wise, for  the  most  part  bad  policy  in  the  satirist;  for  the  ge- 
neral good  of  the  community  is  the  particular  interest  of  every 
individual,  and  the  national  disgrace  suffered  more  or  less  in 
solidinn^  by  all  the  members  of  the  republic.  These  considera- 
tions had  their  full  weight  with  us,  when  we  undertook,  in 
our  first  volume,  to  expose  the  dishonourable  pusillanimity  of 
our  administration,  in  their  deportment  towards  France,  and 
conspired  v/ith  the  sentiments  of  disgust  of  which  we  have 
spoken,  to  occasion  the  subsequent  suspension  of  our  labours 
with  respect  to  the  same  point.  We  experienced  in  the  out- 
set, what  we  still  feel; — the  bitterest  reluctance  at  joining 
openly  in  that  harsh  sentence  of  reprobation,  which  we  think 
every  impartial  and  reflecting  man,  both  at  home  and  abroad^ 
must  inwardly  pronounce,  on  the  character  and  conduct  of 
those,  to  whom  we  have  confided  the  public  weal. 
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But,  if  the  doctrine  stated  in  the  preceding  paragraph  be 
•sound,  and  worthy  of  attention,  there  is  another  applicable  to 
our  case,  of  much  higher  n\oment,  and  the  prevailing  influence 
of  which,  has  er^abled  us  to  overcome  ever}'  obstacle,  to  that 
unrestrained  expression  of  our  opinions  and  feelings,  in  which 
we  shall  hereafter  indulge.  Under  such  a  government  as  this 
of  the  United  States,  it  may  happen,  that  the  majority  of 
the  rulers  are  in  fact  "men  without  honour,  without  energy 
"and  without  just  notions  of  policy;"  uniformly  the  sport 
of  the  blindest  prejudices,  and  incurably  deficient  in  political 
wisdom; — that  impelled  by  the  worst  passions,  they  have 
brought  the  state  to  the  verge  of  irretrievable  ruin;  tliat  no 
hope  of  safety  remains  for  it  but  in  their  exclusion  from  office, 
and  a  total  revolution  of  syStem;  that  the  most  efficacious 
means  of  accomplishing  this  object,  is  to  paint  in  vivid  colors, 
to  the  people,  the  conduct  of  those  who  employ  the  power 
Vested  in  them,  only  to  the  disgrace  of  the  American  name, 
and  to  the  destruction  of  the  public  interests.  In  a  conjuncture 
like  the  one  here  supposed,  all  delicacy  's  fastidious,  and  un- 
seasonable. Every  consideration  of  tenderness  must  be  waived. 
A  true  friend  of  the  country,  whose  pursuits  admit  of  the  effort, 
will  proceed  to  urge  the  abuses  prevailing  in  the  administration 
of  the  public  affairs,  with  all  the  energy  of  enlightened  attach- 
ment, and  all  the  vehemence  of  honest  indignation.  Whatever 
temporary  loss  of  reputation,  the  nation  may  then  suffer,  by  a 
full  exposition  of  the  demerits  of  her  rulers,  is  chargeable  upon, 
them  alone. 

While  we  were  rendered,  from  the  cause  we  have  assigned, 
almost  incapable  of  resuming  in  our  two  last  numbers,  the 
subject  of  our  foreign  relations,  we  felt  indeed,  no  great  anx- 
iety to  enter  upon  it  at  so  early  a  period.  It  appeared  to  us 
even  advisable  to  postpone  the  discussion,  until  the  gross  im- 
posture of  the  revocation  of  the  anti-commercial  decrees,  had 
made  itself  fully  apparent  even  to  the  most  credulous.  We 
were  confident,  that  this  must  be  the  case,  at  no  very  distant 
era,  and  that  the  predictions  on  the  subject  contained  in  our 
first  Number,  would  be  completely  verified  in  the  sequel. 
Our  readers  may  recollect  that  we  represented  this  measure  of 
Bonaparte  in  the  twofold  character,  of  a  device  to  relieve  the 
immediate  necessities  of  his  exchequer, — tcne  piece  de  circon- 
stance, — and  of  a  snare  to  entangle  the  United  States  in  his 
atrocious  league  against  Great  Britain. 

We  asserted  that  notwithstanding  the  counterfeit  repeal,  the 
spirit  of  trade  would  not  be  suffered  to  revive  on  the  conti- 
nent of  Europe; — that  its  movements  would  be  but  little  quick 
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ened, — and  that  our  merchants  would  reap  no  solid  advantage, 
whatever  might  be  the  alacrity  or  simplicity  with  which  their 
government  received  the  mock  embraces  of  the  tyrant.*  We 
know  not,  indeed,  who  it  is  of  the  description  of  attentive  and 
sagacious  observers,  that  does  not  see  in  the  present  condition 
of  affairs,  a  complete  confirmation  of  all  that  we  have  heretofore 
advanced  on  this  subject.  The  reverse,  however,  is  still  main- 
tained among  us,  from  the  obstinacy  of  party-feelings  in  some, 
the  treacherous  spirit  of  faction  in  others,  and  the  force  of  cre- 
dulity with  many,  who  are  so  far  the  dupes  either  of  their  own 
eager  wishes,  or  of  bold  assertions,  as  to  be  insensible  to  the 
testimony  of  experience.  We  would  nevertheless,  willingly 
have  remained  silent  somewhat  longer,  knowing  that  every 
succeeding  day  would  bring  additional  evidence  in  favour  of 
our  opinions.  We  still  cherished,  moreover,  a  faint  hope  that 
our  administration,  who  had — to  employ  a  familiar  metaphor  of 
Bolingbroke — swallowed  the  bait  with  so  much  avidity,  would 
not  continue  voluntarily  to  hang  upon  the  hook,  after  they  dis- 
covered the  nature,  and  began  to  feel  the  evils,  of  the  decep- 
tion practised  upon  them. 

But  we  are  left  without  option,  by  the  near  approach  of  that 
portentous  catastrophe  which,  as  we  originally  stated,  the  let- 
ter of  the  duke  of  Cadore  was,  by  his  master,  especially  in- 
tended, and  from  the  congenial  policy  of  our  administration, 
directly  calculated  to  produce.  When  we  undertook  to  explain 
the  true  spirit  of  the  transaction,  we  foretold  the  uses  to  which 
it  would  be  applied,  by  the  demagogues  of  the  predominant 
party,  and  the  fatal  consequence  to  which  it  might  lead.  The 
activity  of  the  evil  has,  however,  outstripped  our  calculation; 
and  the  zeal  exerted  by  our  Executive, — of  whose  dispositions 
we  never  had  a  doubt, — in  seconding  the  designs  of  Bonaparte, 
has  proved  to  be  more  ardent  and  speedily  efficacious,  than  we 
Gould  readily  have  imagined.  We  are  brought  perhaps  to  the 
verge  of  a  war  with  Great  Britain,  or  rather, — to  name  the 
heaviest  of  the  calamities  which  can  fall  upon  us, — to  that  of  a 
close  alliance  with  France.  It  is  impossible  to  look  back  with- 
out shame  and  indignation,  upon  the  means  by  which  we  have 
been  hurried  to  this  awful  extremity,  or  to  look  forward  with- 
out horror  and  dismay  to  the  evils  with  which  we  are  menaced. 
This  prospect  it  is,  which  forces  us  to  an  immediate  attempt, 
if  it  be  not  now  too  late,  to  divert  the  people  of  this  country, 
from  a  career  of  certain  destruction.  The  mode  in  which  we 
shall  interpose  our  humble  powers  for  the  attainment  of  this 
end  will  be,  to  discuss  again  the  question  of  the  repeal  of  the 
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Berlin  and  Milan  decrees,  and  the  true  character  of  our 
commercial  relations  with  France.  To  be  induced  to  oppose 
without  delay  and  with  effect,  the  further  and  final  execu- 
tion of  the  plan,  which  we  conceive  to  have  been  laid  for 
involving  us  in  French  alliance,  nothing  more,  we  presume, 
can  be  wanting  for  the  great  majority  of  this  nation,  than 
the  conviction  that  France  still  violates  our  rights  and  pro- 
scribes our  trade;  that  our  executive  has  sacrificed  the  public 
honour  and  interests  to  avert  the  resentment  and  promote  the 
views  of  one  belligerent,  while  he  has  studiously  rejected  the 
friendship,  and  provoked  the  hostilities  of  the  other;  that  a 
coalition  with  the  despotism  of  France,  would  cast  an  inde- 
lible stain  on  our  annals,  and  prove  fatal  to  our  morals,  our 
republican  institutions,  and  our  prosperity  in  all  its  branches. 
If  the  limits  we  have  assigned  to  this  article  do  not  allow  us 
formally  to  discuss  the  second  and  third  positions,  the  proof 
of  them  will  at  least  be  found,  in  the  observations  we  shall  in- 
terweave with  the  regular  discussion  of  the  first. 

Before  we  proceed  to  investigate  the  main  points  of  our 
subject,  it  may  not  be  amiss,  to  dwell  upon  the  disposition 
by  which  the  French  government  is,  and  must  necessarily 
be  animated,  towards  commerce  and  neutral  privileges  in 
general.  This  topic  can,  indeed,  prefer  no  claim  to  novelty, 
and  has  heretofore  fallen  incidentally  under  our  considera- 
tion. It  bears,  however,  an  important  and  immediate  re- 
lation, to  the  particular  question  we  shall  have  before  us,  and 
should  be  previously  exhibited  to  the  mind  of  the  reader,  to 
enlighten  his  views,  and  to  prepare  him  for  the  formation  of  a 
sound  judgment,  concerning  the  latter.  Whoever  among  us 
is  made  to  see, — what  it  is  not  certainly  very  difficult  to  dis- 
cern,— irresistible  proof  in  the  analogies  of  reason,  and  the 
current  of  experience,  that  Bonaparte,  or  the  imperial  despo- 
tism which  he  represents,  is,  both  from  necessity  and  temper, 
the  implacable  and  indefatigable  foe  of  trade  in  any  shape 
and  of  neutral  rights,  has  been  carried  far  in  the  right  so- 
lution of  all  the  political  problems,  whether  as  to  matters  of 
opinion  or  of  action,  which  the  concern  of  interest,  of  honour, 
or  of  safety  can  present  to  an  American. 

Long  since  the  doctrine  was  advanced  by  one  of  our  own 
body,  that  Bonaparte  had  commenced  a  systematic  war  on 
commerce,  and  was  labouring  to  destroy  the  whole  modern 
edifice  of  public  economy,  of  which  it  is  the  basis.  His  inten- 
tions in  this  respect  were  deduced,  from  the  obvious  incom- 
patibility of  the  spirit  of  trade  with  the  genius  of  a  military 
despotism,  and  the  accomplishment  of  a  plan,  of  universal  do- 
minion;— .from  his  personal  character  and  habits; — -from  his  oc- 
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casional  declarations,  and  a  series  of  measures  with  regard  to 
commerce,  of  a  nature  equally  unequivocal.  It  was  supposed 
that  he  could  not  be  ignorant,  of  the  irresistible  tendency  of  a 
flourishing  commercial  industry,  to  produce  an  enterprising 
love  of  civil  liberty,  an  aversion  for  the  trade  of  arms,  elevation 
of  sentiment,  and  energy  of  character, — dispositions  essentially 
hostile  to  his  leading  passions  and  his  favourite  views.  There 
could  be  no  good  ground  for  imagining,  that  he  was  unacquaint- 
ed, or  was  not  duly  impressed,  with  the  confirmation  yielded 
by  experience,  to  a  doctrine  so  fully  warranted  by  the  philoso- 
phy of  our  nature.  The  spirit  of  trade  contributed,  principally, 
to  the  establishment  of  limited  monarchy  and  civilized  free- 
dom, on  the  continent  of  Europe,  which  had  languished  for  se- 
veral centuries  under  the  pressure  of  feudal  and  military  des- 
potism. In  its  first  struggles  with  this  ferocious  dominion, 
which  were  onlv  those  of  opposite  interests,  it  experienced  no 
active  or  regular  hostility,  because  the  true  character  and  ex- 
tent of  its  energies  were  not  even  suspected.  It  was  either  con- 
temptuously overlooked,  or  improvidently  encouraged,  until  it 
acquired  a  degree  of  strength,  such  as  to  bid  defiance  to  all 
ulterior  opposition.  The  force  which  it  can,  and  the  influence 
which  it  must  necessarily  exert,  when  suffered  to  flourish,  can- 
not now  be  mistaken  by  any  inquiring  mind,  and  much  less  by 
one  of  the  character  of  the  Emperor  of  France,  who,  moreover, 
so  well  knows  the  true  foundations  upon  which  his  fortunes 
re^. 

The  commercial  power  and  spirit  of  the  continent  of  Eu- 
rope were  unable  to  withstand,  the  first  and  unexpected  shock, 
of  the  new  military  system  of  France,  aided  as  the  latter  was, 
by  the  domestic  infirmities  of  every  government  which  she  as- 
sailed. But  that  power  and  spirit,  if  allowed  to  revive,  would 
combat  vigorously,  and  speedily  vanquish  the  military  mania. 
The  despotism  of  Bonaparte,  which  owes  its  existence  to  a 
combination  of  anomalous  and  unexpected  events,  cannot  be 
long  sustained,  and  certainly  not  perpetuated,  unless  the  minds 
of  men  be  studiously  diverted  to  other  habits  and  enjoyments, 
to  other  objects  of  admiration  and  desire,  than  those  which 
are  inseparable  from  the  pursuits  of  trade.  The  plans  of  the 
conqueror  we  beheve  to  be  accommodated  to  this  doctrine,  and 
it  is  scarcely  necessary  to  suggest  that  his  personal  feelings 
are  in  unison  with  it — "  Ships,  colonies  and  commerce"  were 
indeed  at  first  supposed  to  be  objecJ;.s  near  to  his  heart,  and 
the  expedition  to  St.  Domingo  during  the  last  peace  seemed 
to  confirm  this  conjecture.  We  ourselves  think  that  colonial 
possessions  were  then  eagerly  desired,  but  only,  inasmuch  as 
they  seemed  fitted  to  accelerate  the  gratification  of  one  of  the 
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most  ardent  and  inveterate  of  his  passions, — the  destruction  of 
England.  They  were  sought  as  temporary  means  of  annoyance, 
not  as  sources  of  wealth,  of  permanent  power,  or  oi  domestic 
prosperity.  They  would  have  been,  and  if  attainable,  would  now 
be  used,  as  seasonable  auxiliaries,  in  "  the  punic  war."  Com- 
merce, as  their  necessary  concomitant,  might  be  tolerated,  but 
still  in  the  most  contracted  sphere.  But  ultimately  the  anti- 
commercial  policy  would  prevail  and  be  rigorously  executed. 
Although  few  concurred  in  imputing  this  policy  to  the 
French  government,  when  the  suggestion  was  first  made  to 
the  world,  the  cast;  is  now  materially  altered.  The  conduct  of 
Bonaparte  with  respect  to  trade,  for  some  years  past,  has  satis- 
fied the  majority  of  thinking  politicians,  that  the  imputation  was 
just.  In  proportion  as  the  nature  and  tendency  of  his  system^ 
of  government,  have  been  more  fully  developed,  has  this  per- 
suasion become  more  general.  The  whole  tenor  of  his  domes- 
tic and  foreign  policy,  since  the  renewal  of  the  war,  leads  im- 
mediately and  necessarily  to  this  conclusion.  The  theory  de- 
ducible  from  the  genius  of  his  government,  and  his  personal 
character,  is  firmly  established  by  his  measures  aiid  declara- 
tions, uniformly — avowedly  hostile  to  trade  in  any  shape.  All 
conspire  to  prove,  that  he  acts  upon  a  systematic  plan  for  the 
extinction  of  the  spirit  of  commerce,  and  the  depression  of  the 
arts  of  civil  life  throughout  the  world. 

The  astonishing  industry  and  the  barbarous  rigor  which  he 
has  displayed,  in  reducing  his  own  dominions,  as  well  as  the 
rest  of  the  continent,  to  their  present  condition  with  respect  to 
trade,  must  have  some  other  source  than  his  hostility  to  Eng- 
land. We  know  well  with  what  passionate  eagerness  and  in- 
curable rancor,  he  labours  for  the  destruction  of  that  country; 
I  but  we  are  satisfied,  that  his  scheme  for  the  accomplishment 
I  of  this  object,  is  too  judiciously  contrived,  to  embrace  what 
cannot  injure  her,  and  yet  tends  to  render  his  own  dominion 
more  odious.  Of  this  description,  however,  is  the  great  body 
of  those  regulations  and  extortions,  by  which  commercial  and 
manufacturing  industry  is  crippled  and  beggared  throughout 
the  continent,  with  little  or  no  emolument  for  the  French  trea- 
sury, with  no  positive  or  immediate  accession  of  strength  to 
his  power,  and  with  no  relation  whatever,  hut  what  is  ex- 
ceedingly remote  and  indirect,  to  the  concerns  of  his  enemy. 
We  cannot,  moreover,  be  persuaded  that  he  seriously  expects 
to  accomplish  the  ruin  of  England,  by  the  furious  war  which 
he  now  wages  on  her  manufactures,  or  by  the  proscription  of 
all  maritime  trade  throughout  the  continent,  vvith  the  exception 
oxily,  of  that  j^iserable  reir\nant  which,  for  fiscal  purposes,  he 
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now  suffers  to  skulk  as  it  were,  in  the  ports  of  France.  What- 
ever may  be  his  professions,  he  is  too  well  apprised  of  the 
domestic  strength  of  his  antagonist,  of  the  variety  and  opulence 
of  her  resources,  of  the  breadth  and  solidity  of  the  basis  upon 
which  her  grandeur  reposes,  to  hope  seriously  for  her  over- 
throw by  such  means,  even  on  the  supposition  that  he  could 
succeed  in  cutting  her  off,  from  all  communication  with  the 
continent. 

The  humiliation  of  England  is,  undoubtedly,  in  some  de- 
gree the  inducement^  but  she  is  also  in  part  \ht  pretext^  for  his 
measures  with  respect  to  trade.  He  has  declared  that  maritime 
commerce  must  be  abandoned,  until  he  can  dictate  conditions 
of  peace  to  his  enemy.  The  truth  is,  that  then  only  would  the 
«ause  of  trade  become  desperate;  then  only  would  he  be  able 
to  triumph  completely  over  its  spirit,  and  the  principles  of 
freedom,  which,  as  he  well  knows  must  be  always  formidable 
as  long  as  she  exists,  and  could  not  survive  her  fall.  Such  is 
his  real  view  of  the  case;  such  his  fixed  and  necessary  policy. 

We  are  credibly  informed  that  the  opinion  which  we  here 
express,  is,  at  this  moment,  the  settled  conviction  of  almost 
every  intelligent  individual  of  the  commercial,  and  manufac- 
turing classes  of  France.  They  cherish  no  hope  of  real  or  per- 
manent patronage  from  their  government,  so  steadily  adverse 
is  the  operation  of  its  real  policy,  so  uniformly  disastrous  is 
their  experience,  notwithstanding  the  galling  rodomontade  of 
friendly  professions  and  decrees,  by  which  they  are,  from  day 
to  day,  mocked  and  tantalised.  They,  who  are  condemned  to 
feel,  and  to  suffer,  know  how  to  appreciate  all  the  splendid 
promises  and  representations,  of  which  they  are  occasionally 
the  subject;  the  pretended  solicitude  so  ostentatiously  an- 
nounced in  favour  of  the  activity  of  internal  trade;  the  magni- 
ficent premiums  offered  for  the  successful  culture  of  foreign 
products,  and  for  the  improvement  of  manufacturing  machi- 
nery. — They  can  trace  all  this  to  the  wary  and  habitual  du- 
plicity of  a  government,  which  conducts  its  favourite  plans, 
in  masquerade;  which  has,  elaborately  and  successfully,  orga- 
nized falsehood  into  a  vast  system,  and  constituted  it  the  basis 
oi  the  imperial  dominion, — "  the  soul  of  all  its  public  acts." 
According  to  this  mystery  of  fraud,  the  phrases  of"  a  flourish- 
ing industry,"  and  *'the  freedom  of  navigation"  will  continue  to 
be  audaciously  paraded  in  official  speeches  and  papers,  as  long 
as  it  may  be  deemed  expedient,  to  maintain  the  faint  illusion 
that  may  still  prevail,  with  respect  to  the  real  objects  of  the 
French  cabinet,  and  to  attach  to  Great  Britain,  the  odium  of 
prolonging  the  calamities  of  war,  and  of  oppressing  the  trade 
of  the  world. 
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The  time  is  not  yet  come  when  "  the  scourge  of  God"  can, 
consistently  with  his  safety  or  interest,  throw  off  all  disguise, 
if  it  could  be  supposed  that,  under  any  circumstances,  his  na- 
ture and  habits  would  allow  him  to  dispense  with  the  agency 
of  fraud.  England  is  yet  too  powerful,  the  nations  of  the  north 
are  not  yet  sufficiently  abject  and  feeble,  the  commercial  and 
manufacturing  interests  are  yet  too  strong  throughout  the 
greater  part  of  the  Continent,  and  even  in  France  herself,  to 
render  it  safe  for  him  to  proclaim  openly  and  without  reserve, 
the  whole  extent  of  his  fatal  designs.  As  yet  he  dares  not 
provoke  in  his  intended  victims,  the  fearful  energy  of  despair, 
nor  purposely  stifle  in  their  breasts,  all  hope  of  existence  or 
prosperity,  from  any  other  than  a  source  exterior  to  himself. 
He  still  fears,  and  would,  therefore,  still  continue  to  delude, 
as  well  as  to  intimidate,  those  whom  he  systematically  oppres- 
ses, and  incessantly  labours  to  destroy.  Such,  indeed,  must,  at 
all  times,  be  more  or  less  the  case.  Every  despot  is  condemned 
to  feel,  while  he  inspires  fear. 

^ii  sceptra  duro  scevus  imperio  regit 
Timet  timentes;  metus  in  auctorem  redit. 

Sen. 

Were  it  not  for  the  loud  descant  which  is  now  chaunted 
among  us,  in  praise  of  the  temper  of  Bonaparte  towards  our 
neutral  rights,  we  should  certainly  deem  it  superfluous  to  en- 
large upon  his  dispositions  with  respect  to  the  prerogative  of 
independence  in  nations,  and  neutral  privileges  in  general.  Our 
own  sad  and  invariable  experience  on  this  head,  during  the 
last  four  years,  the  deep  wounds  under  which  we  are  still 
smarting,  the  acknowledgments  and  lamentations  so  recently 
extorted  and  wrung  even  from  the  most  prostitute  and  credu- 
lous of  the  partizans  of  France,  would  seem  sufficient  to  induce 
a  unanimous  and  indignant  rejection  of  any  understanding 
with  the  French  emperor,  implying  a  disposition  or  an  inten- 
tion on  his  part,  to  practise  either  justice  or  friendship  in  his 
future  relations,  with  this  or  any  other  country.  Consistency, 
modesty,  common  prudence,  every  maxim  of  wisdom,  every 
principle  of  honour  appear  to  require,  that,  so  far  from  rush- 
ing headlong  to  mingle  our  interests  and  our  councils  with 
j  those  of  the  author  of  the  Rambouillet  decree^  upon  the  first 
1  equivocal  and  insidious  profession  of  his  good  will,  we  should 
both  reason  and  act,  openly  and  inflexibly,  upon  the  reverse  of 
this  supposition; — at  least  until  we  have  received  some  in- 
\  demnification  for  past  losses,  and  until  his  pretended  refor- 
mation be  tested  bv  time.  We  are  not,  however,  universally 
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alive  to  these  considerations,  simple  and  forcible  as  they  may 
seem.  Something  more  is  still  wanting  than  the  lessons  of  our 
own  case,  to  awaken  us  to  a  proper  sense  of  the  unchangeable 
character  of  the  individual,  with  whom  we  have  to  deal. 

"  The  indulgence  of  a  sort  of  undefined  hope,"  says  Mr. 
Burke,  when  speaking  of  the  light,  in  which  the  first  revolu- 
tionary usurpers  of  France  were  viewed  both  at  home  and 
abroad, — ''  an  obscure  confidence  that  some  lurking  remains  of 
''  virtue,  some  degree  of  shame,  might  exist  in  the  breast  of  the 
*'  oppressors  of  France,  has  been  among  the  causes  which  have 
''  helped  to  bring  on  the  common  ruin  of  the  king  and  people."* 
This  observation  may  be  well  applied  to  the  public  feeling  in 
the  United  States,  and  perhaps  among  some  of  the  nations  of 
Europe,  in  relation  to  Bonaparte.  The  prevalence  of  a  delu- 
sion similar  to  that  here  described  has  conduced  materially  to 
the  success  of  his  schemes  of  conquest  on  the  Continent  of  Eu- 
rope, and  should  we  not  soon  be  undeceived,  may  lead  to  the 
triumphant  accomplishment  of  his  designs  on  this  country.  It 
betrays  and  disarms  those  who  are  exposed  to  his  omnivorous 
ambition;  renders  them  careless  of  timely  precautions;  feeble 
and  irresolute  in  their  opposition  to  his  intrigues.  The  same 
profound  writer  whom  we  have  quoted  above,  justly  remarks, 
that  there  is  no  safety  for  honest  men,  but  by  believing  all 
possible  evil  of  bad  men,  and  by  acting  with  promptitude,  de- 
cision and  steadiness  on  that  belief.f 

If  any  thing  can  be  effectual  when  our  own  bitter  experience 
has  proved  insufficient,  to  dissipate  all  reliance  on  the  moderation 
or  justice  of  the  French  emperor,  it  must  be  the  contemplation 

*  Letter  to  a  member  of  the  National  Assembly. 

j  Ibid.  The  sequel  of  this  passage  is  no  less  in  point,  and  not  less  worthy 
of  the  attention  of  the  American  public. 

"  Tl-iere  are  cases  in  which  a  man  would  be  ashamed  not  to  have  been  im- 
*'  posed  on.  There  is  a  confidence  necessary  to  human  intercourse,  and  without 
*'  which  men  are  often  more  injured  by  their  own  suspicions,  than  they  would 
**  be  by  the  perfidy  of  others.  But  when  men,  whom  we  knonu  to  be  wicked, 
♦'impose  upon  us,  we  are  something-  worse  than  dupes.  When  we  know 
"them,  their  fair  pretences  become  new  motives  for  distrust.  There  is  one 
"  case  liidetd,  in  whlcl)  it  would  be  madness  not  to  give  the  fullest  credit 
»'  to  the  most  deceitful  of  men,  tliat  is,  when  they  make  declarations  of  hos- 
"  tility  against  us. 

*•  Your  st.at^  doctors  do  not  so  much  as  pretend  that  any  good  wliatsoever 
♦*  has  hitherto  been  derived  from  their  operations,  or  that  the  public  has 
"  prt)spered  in  any  one  instance,  under  their  management.  The  nation  is 
•'  sick,  very  sick,  by  their  medicines.  But  the  charlatan  tells  them  that  what 
**is  past  cannot  be  helped;— they  have  taken  their  draught,  and  they  must 
''  wait,  its  operation  with  patience; — that  the  first  effects  indeed  are  unplea- 
**  sant,  but  that  tl;e  very  sickness  is  a  proof  that  the  dose  is  of  no  sluggish  ope- 
**  ration;— that  the  body  must  pass  through  pain  to  ease,  &.c." 
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of  his  deportment,  towards  the  nations  immediately  within  the 
range  of  his  power.  Our  limits  and  object  will  not  permit  us 
to  develop  this  subject  fully,  nor  indeed  is  it  desirable  that  we 
should  retrace  here,  a  group  of  horrors  which  has  been  so 
minutely,  and  glowinglv  depicted,  by  other  and  abler  hands. 
We  shall  thereibre  be  satisfied,  with  merely  recalling  to  the 
recollection  of  the  public,  some  of  the  most  flagrant  of  the  in- 
stances of  foreign  usurpation,  chargeable  upon  the  imperial 
government  of  France.  Many  ot  the  circumstances  attendant 
on  the  oppression  of  Portugal,  and  the  erasure  of  Holland  from 
the  list  of  nations,  are,  however,  of  so  peculiar  a  character  and 
so  hideously  illustrative  of  the  complicated  depravity  of  the 
usurper,  that  we  shall  not  be  well  able  to  refrain  from  noticing 
them  in  detail,  in  order,  if  possible,  that  no  part  of  the  benefit 
of  so  instructive  a  warning  may  be  lost  to  our  readers.  The  case 
of  Spain,  of  all  the  enormities  recorded  of  human  guilt,  the 
most  abominable  in  its  nature,  and  the  most  pernicious  in  its 
effects,  we  shall  not  attempt  to  describe.  The  simple  narrative 
of  the  facts  already  so  familiar  to  the  world,  is  in  itself  suffi- 
cient to  awaken  all  the  emotions  which  could  be  expected  to 
result,  from  the  agency  of  the  most  consummate  powers  of 
description  or  of  reprobation,  that  were  ever  exerted  in  the 
cause  of  virtue  or  honour. 

However  useful  to  our  purpose  the  history  of  the  cozenage 
and  the  devastation  of  Spain,  we  must  confess  that  for  the  re- 
putation of  human  nature,  and  for  the  interests  of  the  Ame- 
rican name,  we  could  almost  wish  that  an  impenetrable  veil 
were  for  ever  thrown  over  these  terrible  scenes.  With  re- 
spect to  the  conduct  of  the  American  administration,  in  rela- 
tion to  this  subject,  we  have  but  one  faint  consolation. 'Should 
the  free  government  of  the  United  States  continue  to  flourish 
a  century  hence,  and  the  spirit  of  our  revolutionary  patriots 
animate  the  breasts  of  the  people  who  will  then  be  in  the  en- 
joyment of  the  fruits  of  their  struggle,  that  people  may  re- 
ject as  a  sacrilegious  perversion  of  their  annals, — as  spurious 
and  malignant,— the  tradition  which  records,  that  we, — the 
immediate  descendants  of  those  who  threw  off  the  British 
yoke, — disclaimed  all  sympathy — all  political  communion, 
with  the  victims  of  so  monstrous  a  combination  of  cruelty  and 
fraud; — nay,  even  sought  the  alliance  and  rejoiced  in  the  tri- 
umphs of  the  usurper,  at  a  moment  too,  when,  after  having 
laid  waste  and  deluged  with  blood  the  theatre  of  his  hellish 
enterprise,  so  far  from  manifesting  either  compunction,  or 
irresolution,  he  was,  with  a  ferocity  heightened  by  disap- 
pointment, and  a  rancor  embittered  by  opposition,  collecting 
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all  his  strength  for  new  and  mightier  efforts,  destined  to  con- 
summate, not  merely  the  ruin  of  the  Peninsula,  but  that  of  the 
cause  of  freedom  throughout  the  Continent  of  Europe.  With 
our  posterity,  and  with  the  high-minded  and  intelligent  among 
our  contemporaries,  the  circumstance  that  the  Spaniards  have 
not  displayed  in  their  own  defence,  all  the  wisdom  which 
their  safety  demands,  or  all  the  energy  which  their  injuries 
are  fitted  to  inspire,  will  not  serve  as  our  vindication. 

To  the  g-enerous  eye. 
Distress  is  virtue;  and,  though  seif-betrayed, 
A  (people  struggling  with  their  fate  must  rouse 
The  hero's  throb.  Thomson's  Liberty^ 


*  Or  in  the  just  language  of  another  poet, 

The  state  that  strives  for  liberty,  tho*  foiled 
And  forc'd  to  abandon  wliat  she  bravely  sought,  .' 

Deserves  at  least  applause  for  her  attempt, 
And  pity  for  the  loss. 
How  ardently  do  we  not  wish  to  see  realized  in  the  case  of  Spain  what 
follows  in  the  same  passage  of  Cowper: 

But  that's  a  cause 
Not  often  unsuccessful:  pow'r  usurped 
Is  weakness  when  opposed;  conscious  of  wrong, 
'Tis  pusillanimous  and  prone  to  flight. 
We  must  confess,  however,  that  we  still  tremble  for  the  fate  of  the  Pe- 
i\insula,  notwitlistanding  the  glorious  effoits  and  the  brilliant  achievements 
of  the  British.  Passionately  eager  as  we  are  for  the  final  triumph  of  their 
arms,  we  yet  can  scarcely  venture  to  cherish  the  expectation  of  such  a  re- 
sult. We  camiot  comprehend  how  they  are  to  resist  for  any  length  of  time, 
the  force  whicli  will  be  brought  to  act  against  them,  without  a  coopera- 
tion on  the  part  of  those  wliom  they  defend,  of  another  kind  from  that  which 
is  now  lent.  It  is  not  enough  that  the  Spaniards  and  Portuguese  should  hate 
their  invaders.  To  insure  their  final  liberation,  there  should  be  wisdom  and 
providence  in  their  councils,  energy  and  unity  in  their  military  operations, 
skill  in  their  commanders,  a  strong  attachment  and  implicit  deference  to 
their  protectors  Judging  from  the  accounts  of  the  English  travellers  who 
have  recently  traversed  Spain,  and  from  the  state  of  her  military  force,  we 
are  compelled  to  conclude  that  the  very  reverse  is  the  case.  Should  Bona- 
parte accomplish  her  subjugation,  she  will  in  all  probability  be  annexed  to 
the  French  empire.  His  intentions  on  this  subject  ai'e  distinctly  announced 
in  the  notes  given  by  the  Moniteur  of  the  26th  of  February  last,  on  the  Prince 
regent's  speech  at  the  opening  of  parliament.  Some  part  of  these  notes  is  ex- 
ceedingly curious,  and  deserves  to  be  laid  before  our  readers.  There  is,  we 
think,  much  truth  in  what  is  said,  with  respect  to  the  improbability  of  the 
final  success  of  the  British  arms  m  Portugal. 

"  While  you  are  exhausting  yourselves  on  all  sides,"  says  the  official  pa- 
per addressing  the  British, — "  tiie  French  army,  ct)nfor3iiably  to  onr  funda- 
mental  Ic:tj  on  this  head,  lives  upon  the  coujitry  in  which  it  carries  on  the 
war,  and  costs  France  nothing  more  than  the  pay  of  the  troops,  which  she 
woul'i  be  onligt  d  to  defray  wherever  they  might  be." 

"If  Massena  )ia\-ing  received  Iiis  reinforcements  and  ])is  beseiging  artil- 
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This  sentiment  of  the  poet  must  be  that  of  every  truly  noble 
and  virtuous  heart.  There  can  be  no  real  love  of  liberty,  where 
there  is  not  a  determined,  implacable  hatred  for  oppression; — 
no  security  for  the  continuance  of  free  institutions,  or  of  na- 

lery,  marches  upon  you,  after  having  silenced  your  batteries,  or  if  you  march 
against  him,  what  will  be  the  consequence?  If  you  are  victorious,  you  will 
finally  gain  nothing;  for  you  will  have  scarcely  advanced  two  steps,  before 
you  will  encounter  new  armies.  If  you  are  vanquished,  you  are  lost." 

"  We  do  not  know  what  are  precisely  the  views  of  the  cabinet  of  the 
Thuillcries,  but  we  heartily  wish  that  the  prince  of  Esling  would  continue 
to  manoeuvre,  instead  of  attackincr  you,  and  keep  you  thus  at  bay  for  some 
years.  The  result  would  be — for  you, — a  hundred  millions  more  added  to 
your  national  debt,  and  for  us  the  certainty  of  a  more  complete  subjugation 
of  the  Peninsula.  Where  so  large  an  extent  of  continent  is  concerned,  what 
is  the  matter  of  a  few  years.  All  nations  that  have  been  subdued,  defended 
themselves  for  several  years.  You  alone  set  the  example,  before  unknown  to 
history,  of  a  nation  overcome  in  a  single  battle,  and  so  completely  subjected 
to  the  Normans  yom-  conquerors,  tliat  your  laws,  your  usages,  and  your  all 
was  w^rested  from  you  by  a  single  victory." 

"Is  it  probable  that  England  can  contend  against  France  in  Spain?  This 
is  the  whole  question.  She  could  not  do  it,  when  considerable  Spanisli  ar- 
mies occupied  Saragoss.i,  St.  Andero,  Bilboa  imd  Burgos.  The  fine  army  of 
Moore  was  compelled  to  fly  with  the  loss  of  every  thing. — England  could 
not  do  it  at  the  period  of  the  third  coalition.  Wellington  advanced  as  far  as 
Talavera:  he  obtained  there  some  advantages;  but  he  was  almost  imme- 
diately ufter  obliged  to  abandon  his  hospitals  and  his  sick,  and  to  take  re- 
fuge in  Portugal.  The  presence  of  Moore  could  not  prevent  the  defeat  of  the 
Spanish  armies  under  Blake  and  Castanos,  and  the  capture  of  Saragossa 
and  Madrid.  Wellington  victorious  at  Talavera  could  not  prevent  the  pas- 
sage of  the  Sierra  Morena,  the  occupation  of  Seville,  Grenada,  &c.  And  if 
it  be  admitted,  as  no  man  of  sense  can  doubt,  as  the  Englisli  generals  them- 
selves declared  after  the  expedition  of  Moore,  that  it  is  impossible  for  them 
to  defend  the  Peninsula,  why  do  they  expose  tliemselves  without  any  hope 
of  success?  The  effect  of  the  conduct  of  England  will  be  in  this  instance,  as 
it  has  been  in  all  others,  to  consolidate  the  power  of  France." 

*' England,  although  convinced  b,  experience  that  she  could  not  defend  Spain ^ 
has,  "without  doubt,  given  employment  to  300,000  Frenchvien;  but  Spain  con- 
queredfoot  by  foot  will  be  entirely  subdued,  and  England  mav  charge  herseificith 
having  compromitted  the  independence  and  the  integrity  of'  Spain.  The  conquest 
of  Spain  ivill  lead  to  consequences  very  different  frotn  those  <.f  a  mere  change  of 
dynasty,  iihich  would  have  iinparted  to  her  the  benefit  of  the  refortns  and  liberal 
ideas  introduced  by  a  young,  firm,  and  vigorous  government.  Posterity ,  for  whom 
years  are  but  as  an  instant,  will  ascribe  to  the  iTnprovident  policy  of  England  aljne, 
the  important  results  which  will  redound  so  etninently  to  the  advantage  cf  France^* 

•'  The  English  government  cannot  sustain  its  credit  with  a  losing  com- 
merce. It  is  dii-ectly  affected  by  every  i'.idividual  failure.  The  French  go- 
vernment on  the  contrary,  has  a  credit  independent  of  bankers  and  mercan- 
tile houses — Nine  hundred  millions  of  revenue  received  in  hard  money,  tlie 
revenue  of  the  empire  itself,  represents  the  wealth  of  her  soil,  and  i.s  inore 
than  sufficient  for  all  her  expenses  {tous  ses  services  )" 

So  mtich  for  the  observations  of  the  Moniteur.  Our  readers  will  do  well 
to  compare  the  boast  made  relative  to  the  sufficiency  of  the  internal  revenue 
for  all  the  public  expenses,  with  the  follow  ing  passage  which  we  extract 
from  the  report  of  the  French  minister  of  finance  concerning  the  budget 
of  1B08,  opened  the  last  year  to  tlie  legislative  assembly. 

"  It  is  probable,"  says  the  minister  addressing  Bonaparte,  "  that  some  ad- 
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tional  independence,  if  those  who  enjoy  and  cherish  them  at 
home,  are  not  indignantly  alive  to  the  abominations  of  tyranny 
abroad,  and  at  all  times  eager  to  protect,  or  disposed  at  least 
to  countenance,  the  cause  of  liberty  and  justice  wherever  en- 
dangered. Admitting  that  the  Spaniards  are  unfaithful  to 
themselves,  ungrateful  to  their  magnanimous  protectors,  prone 
to  ignorance  and  to  slavery,  the  guilt  of  the  invader  is  not  the 
less  monstrous,  nor  the  general  tendency  of  his  usurpation  the 
less  formidable; — the  reputation  and  the  interests  of  a  moral 
and  republican  people  like  that  of  the  United  States,  do  not 
the  less  imperiously  and  evidently  require,  that  they  should 
proclaim  without  reserve  their  abhorrence  of  his  crimes, 
and  exert  indefatigably  their  utmost  vigor  to  frustrate  the  ac- 
complishment of  his  views.    It  would  not  seem  to  be  within 

ditional  funds  will  be  yet  necessary  for  the  discharge  of  the  engagements  of 
the  two  bst  years.  They  will,  however,  be  of  no  great  consequence,  thanks 
to  the  succours  which  victory,  always  obedient  to  tlie  genius  of  your  ma- 
jestv,  lias  procured  for  us-,  the  expenses  of  the  two  departments  of  war 
alone,  amounted,  including  the  extraordinary  supplies  of  every  kind  which 
the  troops  drew  from  the  conquered  countries,  to  about  six  hundi-cd  mil- 
lions, for  eacli  of  the  fiscal  terms  (exerciccs)  of  1806  and  1807 — t!ie  first 
composed  of  fifteen  months;  and  neverthel-ss,  the  treasury  of  your  majesty 
did  not  fiu'nish  more  than  four  hundred  and  sixty,  for  this,  nor  more  than 
three  hundred  and  forty,  for  1807-  All  the  surplus  was  the  fruit  or  harvest 
of  those  triumphs  by  which  your  majesty  astonished  Europe;  audit  is  tvident 
that  nxithnut  this  aid,  the  reestablishmtnt  of  the  wtr  tax  suppressed  three  ,ears 
a^o  and  a  recourse  to  other  resources  in  addition  ivould  have  become  indispensable.^* 

"  As  for  the  fiscal  term  {exercice)  of  1808,  the  difference  between  the  re- 
ceipts and  the  expenditure,  arises,  on  the  one  hand,  from  the  circumstance 
that  the  customhouses  yielded  much  less  than  in  the  preceding  years,  and 
on  the  other  from  this,  that  the  pubhc  expenses  have  been  carried  beyond 
the  limits  which  had  been  provisionally  assigned  them." 

"  Your  majesty  will  not  be  surprised  at  this,  if  you  will  deign  to  observe 
that  the  greater  part  of  your  troops  remained  within  the  French  territory 
during  that  year,  and  that  the  preparations  made  during  the  same  year  for 
the  war  in  Spain,  have  occasioned  an  augmentation  of  expense,  which  has 
caused  that  of  the  two  war  departments  to  amount  to  five  hundred  and 
eighty  millions." 

"  T!ie  fiscal  term  (exercice)  of  1809  is  yet  too  recent  to  enable  me  to 
state  at  this  moment,  the  precise  amount  of  its  receipts  and  expenditure; 
but  we  may  conjecture  that  the  war  expenses  cannot  have  been  less  than 
six  hundred  and  forty  millions,  of  which  the  public  treasury  will  defray  but 
three  htindred  and  fifty. 

"If  the  year  1809  has  been  extremely  expensive,  every  thing  intitles  us 
to  believe  that  that  of  1810  will  afford  scope  for  large  savings.  In  fact,  your 
majesty  made  a  levy  of  200,000  men  in  1809,  and  seems  to  intend  to  raise 
none  in  1810.  Sixty  thousand  horses  were  purchased  and  equipped  in  1809; 
it  appears  that  your  majesty  does  not  purpose  to  buy  any  in  1810.  Your  ma- 
jesty hopes  also  to  be  able  to  reduce  your  military  establishment  by  200,000 
men,  and  to  limii  it  to  700,000 — one  half  destined  for  the  operations  lo  he 
conducted  in  Spain, — the  other  half  for  the  defence  of  the  coasts  and  for 
maritime  expeditions,  Stc.  &c." 
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the  order  of  the  equitable  dispensations  of  Divine  Providence, 
that  a  nation  situatt-d  as  we  are, — and  yet  unmoved  by  the  spec- 
tacle of  the  fell  tragedy  now  acting  in  Spain, — callous  to  the 
unparalleled  wrongs  and  the  cruel  sufferings  of  an  entire  conti- 
nent,— patitnt  under  the  horrible  and  portentous  iniquity  of 
their  author, — insensible  to  the  dangers  with  which  she  herself 
is  threatened  by  the  spirit  and  example  of  his  attempts, — it 
would  seem,  we  sa^^,  not  to  be  within  the  order  of  the  equitable 
dispensations  of  Divine  Providence  that  a  nation  so  disposed, 
should  be  long  permitted  to  enjoy  the  political  and  social  bles- 
sings which  now  signalize  our  lot. 

But  to  proceed  to  other  and  scarcely  less  revolting  instances 
of  perfidious  and  destructive  aggression  on  national  indepen- 
dence, committed  by  Bonaparte  since  his  accession  to  the  Im- 
perial throne.  Our  readers,  themselves   republicans,   cannot 
have  forgotten  the  fate  of  Switzerland,  the  nurse  of  repub- 
lican sentiments  and  manners  on  the  Continent  of  Europe. 
After  having  suffered  from  the  revolutionary  governments  of 
France,  all  that  the  most  sanguinary  violence,  and  the  most 
insatiable  rapacity  could  inflict,  her  free  institutions  and  her 
i  national  independence  were  at  one  blow  extinguished  by  the 
i  French  ruler,  under  the  pretence  of  stifling  internal  dissensions, 
j  which  he  himself  had  treacherously  excited,  with  the  view  of 
I  completing  her  subjection.  The  title  of"  Mediator  of  Switzer- 
I  land,"  obtained  by  the  arts  of  corruption  and  the  terrors  of 
I  the  sword,  is  virtually  and  in  its  uniform  operation,  synonv- 
I  mous  with  that  of  master.  The  unhappy  Cantons,  broken  in 
j  spirit,  wasted  in  strength,  and  stripped  of  all  means,  are  gov- 
[  erned  by  the  law  of  conquest,  and  will,  ere  long,  when  the 
special  purposes  of  tyranny  and  rapine  for  which  they  are  now 
suffered  to  maintain  a  separate  existence,  shall  be  gratified,  be 
formally  incorporated  with  the  empire.  The  case  of  Venice," — 
of  Piedmont, — of  the  Valais, — of  Tuscany,  annihilated  as  in- 

*  Venice,  comparatively  a.  free  and  at  all  times  a  cmyimercial  state,  was 
first  in^^ulfed  in  the  polluted  despotism  of  France.  Her  characteristic^;  were 
such  as  to  require  the  early  extinction  of  her  independence  and  alteration 
of  her  habits.  Piedmont  a.nd  the  Fa/az*  were  incorporated  with  the  empire 
in  order  to  complete  its  arrondisseraent  and  that  "the  interests  of  Switzer- 
land might  harmonize  with  those  of  France  and  Italy."  In  the  case  of  the 
Idngdom  of  Etruria  created  by  Bonaparte  himself,  but  not  long  after  an- 
nexed to  the  empire,  as  '•  an  inseparable  portion  of  it,"  one  usurpation  was 
made  a  precedent  for  another. 

•   "The  same  first  principles,"  it  was  said,  "in  consequence  of  which  Ge- 
I  noa  was  incorporated  with  France,  rather  than  with  the  kingdom  of  It^ly,  re- 
quired this  measure;  and  from  Leghorn  to  Toulon,  to   Genoa,  to  Coirsica, 
was  not  farther  than  to  Milan." 

A'Of>th^j- 
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dependent  states  wiihout  even  the  allegation  of  a  motive, 
other  ihan  that  of  political  convenience,  and  personal  aggran- 
dizement, need  not  be  dweh  upon,  as  it  can  admit  of  no  dif- 
ference of  sentimt-nt.  The  same  <.bstrvaiion  may  be  applied 
to  the  spolicUion  of  the  papal  territories,  and  to  the  savage  per- 
secution of  the  pontiff  of  Rome,  torn  from  his  see  and  over- 
whelmed with  outrap^es  and  insults; — now  undergoing  in  soli- 
tary imprisonment,  all  the  indignities  and  sufferings  which 
vindicrive  rage  and  disappointed  i)  ranny  can  devise, — or  per- 
haps already  the  victim  of  assassination. — All  this  too  from 
no  other  cause — (ban  that,  after  a  long  series  of  humiliating 
complaints  and  severe  sacrifices,  he  was  not  found  sufficiently 
servile  and  corrupt,  to  acquiesce  in  the  profligate  destruction  of 
his  temporal  power; — to  prostitute  the  influence  of  his  station 
by  exerting  it  in  favour  of  the  designs  then  meditated  against' 
Spain; — and  to  degrade  and  as  it  were  desecrate  religion,  b)J 
contributing  to  render  her  a  mere  engine,  for  the  promotion  or 
the  ambitious  views  of  the  worst  of  the  enemies  of  Christianity 

Sweden  presents  another  instance,  which  should  not  be  over^ 
looked,  in  the  selection  we  are  now  making.  The  intrigues  of 
Bonaparte  effected  with  the  kingdom  of  Gustavus  what  hij 
arms  were,  and  from  its  geographical  position  would  have  con- 
tinued to  be,  incapable  of  accomplishing.  His  emissaries  ai 
stipendiaries  succeeded  in  producing  that  domestic  revolution'] 
which  ended  in  the  expulsion  of  her  lawful  monarch,  and  hei 
subjection  to  the  views  of  her  enemy.  The  election  of  one  ol 
his  own  generals  and  creatures,  as  heir  to  her  throne,  after  th< 
sudden  and  mysterious  death  of  the  crown  prince, — an  eleci 
tion  confessedly  obtained  through  bribery  and  intimidationJ 
virtually  put  an  end  to  her  independence,  as  it  has  for  evei 

Another  reason  assiprned  was,  "  that  Tuscany  produced  ships  and  saii 
lors."  The  commerce  of  the  Mediterranean,  whatever  might  be  the  tyrants 
of  the  sea,was  necessarily  to  be  subject  to  France,  and,  therefore,  the  whole 
coast  of  that  sea  must  form  a  part  of  the  French  territory. 

In  the  official  declaration  on  the  subject,  it  was  also  said, — "  It  has  beer 
the  policy  of  European  states  to  subdue  the  most  distant  countries,  in  order 
to  obtain  new  commercial  and  maritime  resources;  why  then  were  resources 
and  accjuisitions  to  be  neglected  which  lay  at  hand?" 

Bonaparte  sent  forth  a  decree  of  Ancona,  to  incorporate  the  papal  territoi 
ries  with  the  kingdom  of  Italy,  "  considering"  he  said,  "that  the  present 
sovereign  of  Rorne  had  constantly  refused  to  decbrf-  war  against  the  EngS 
lish,  and  to  cooperate  with  the  kingdom  of  Italy  and  Naples  for  the  proj 
tertion  of  the  Italian  peninsula;  that  the  interest  of  the  two  kingdoms  anc^ 
their  relative  situations,  required  that  their  communications  should  not  b€ 
interrupted  by  any  hostile  power;  and  that  tlie  gift  of  the  haids  which  com- 
pose the  ecclesiastical  states  was  made  by  Charlemagne  (whom  the  Corsi- 
can  railed  his  illustrious  predecessor,)  for  the  benefit  of  Christendom,  but 
not  fir  the  succour  of  the  enemies  of  our  holv  religion." 
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tarnished  her  glory.  The  brief  history  of  this  transaction  is 
sufficient  to  confirm  our  statement  and  to  set  the  fraudulent 
character  of  Bonaparte  in  its  proper  light. 

In  the  beginning  of  August,  the  king  of  Sweden  held  a  se- 
cret committee,  at  which  a  list  was  presented  containing  the 
names  of  the  king  of  Denmark,  the  prince  of  Augustenberg, 
the  prince  of  Oldenburg,  and  of  Bernadotte,  (the  prince  of 
Ponte  Corvo,)  who  were  proposed  as  successors  to  the  throne 
ofGustavus.  To  the  king  of  Denmark  it  was  objected,  that, 
being  a  sovereign  and  independent  prince,  he  could  not,  at 
the  same  time,  hold  the  inferior  office  and  rank  of  crown 
prince;  and  that  to  offer  him  the  throne  would  be  rather  an 
insult  than  a  compliment.  A  letter  was  then  read  to  the  com- 
mittee from  Bonaparte,  in  which,  after  condoling  with  Sweden 
on  the  sudden  and  unexpected  death  of  her  crown  prince,  and 
expressing  the  greatest  attachment  to  the  interests  of  that 
nation,  in  furthering  and  securing  which,  all  his  means  should 
cheerfully  be  employed,  he  expressed  his  hope,  that  in  choos- 
ing a  successor  to  the  reigning  sovereign,  they  would  select 
a  person  who  possessed  similar  sentiments  and  the  same 
strength  of  mind;  that  thus  Sweden  might  regain  that  rank 
and  importance  among  the  nations  of  Europe,  which  she  had 
formerly  enjoyed.  The  letter  concluded  with  the  express  de- 
claration, that  however  anxious  he  was  for  the  welfare  of  Swe- 
den, he  should  by  no  means  interfere  with  the  election;  as  he 
was  fully  convinced  that  the  enlightened  members  of  the  diet 
were  best  able  to  judge  on  this  important  occasion,  who  was 
most  proper  to  be  their  future  sovereign.  Immediately  after 
this  letter  was  read,  one  of  the  members  of  the  committee  pro- 
posed the  prince  of  Ponte  Corvo:  the  king  and  four  noblemen 
voted  for  him;  and  thus,  as  far  as  depended  on  the  committee, 
his  election  was  secured  by  a  majority  of  votes.  Before,  how- 
ever the  choice  was  complete  and  legal,  it  was  necessary,  ac- 
cording to  the  Swedish  constitution,  that  the  subject  should 
be  discussed  before  each  state  of  the  diet;  the  nobles,  the  cler- 
gy, and  the  burghers. 

On  the  18th  of  August  the  king  proposed  the  prince  of 
Ponte  Corvo  to  the  diet  as  a  proper  person  to  be  elected  crown 
prince  of  Sweden. 

In  the  outline  which  we  shall  now  proceed  to  trace,  of  the 
conduct  of  the  French  emperor,  towards  the  government  of 
Portugal,  until  the  period  of  the  emigration  of  the  family  of 
Braganza,  our  readers  will  find  something,  that  not  only  illus- 
trates fully  his  dispositions  on  the  subject  of  neutral  rights. 
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but  which  has  a  very  striking  and  close  connexion  with  their 
own  case. — With  respect  to  the  general  policy  of  the  court 
of  Portugal  and  of  the  proceedings  of  Bonaparte,  we  shall 
adopt  the  language  of  the  manifesto  on  this  head,  issued  in 
1808  at  Rio  Janeiro,  by  the  Prince  regent.  The  facts  alleged, 
in  it  are  of  such  notoriety,  as  to  render  unquestionable  the 
authenticity  of  the  statement,  and  to  obviate  the  doubts,  to 
which  the  character  of  the  source  from  which  it  is  taken, 
might  give  birth.  If  there  be  any  thing  exceptionable  in  the 
manifesto,  it  lies  in  this,  that  the  authors  have  not  repre- 
sented the  whole  extent  of  the  devotion  of  Portugal,  to  the 
views  and  interests  of  France,  nor  disclosed  one  half  of  the 
humiliations  and  sacrifices  to  which  she  submitted,  in  order 
to  preserve  even  a  nominal  independence. 

'-^  The  court  of  Portugal,'^  says  this  state  paper,  '*  though  it 
saw  with  regret  the  French  revolution  begin,  and  deplored 
the  fate  of  the  virtuous  king  with  whom  it  Vv'as  connected  hy 
the  closest  ties  of  blood,  yet  did  not  take  any  part  in  the  war 
Avhich  the  conduct  of  the  madmen  who  then  reigned  (by  the 
confession  even  of  the  present  government)  forced  all  govern- 
ments to  declare  against  them:  even  when  it  sent  succors  to 
Spain  for  the  defence  of  the  Pyrenees,  it  always  endeavored 
to  preserve  the  most  perfect  neutrality. 

*'  In  the  year  1793,  the  French  government  sent  an  envoy  to 
the  court  of  Portugal,  who  was  received  with  the  utmost  re- 
spect, but  who  v/as  not  acknowledged:  for  then  neither  the 
principles  of  the  law  of  nations  nor  of  public  law,  authorized 
governments  to  acknowledge  extraordinary  changes  unless 
they  were  known  to  be  legitimate;  and  no  nation  is,  in  that  re- 
spect, to  judge  for  another,  whilst  its  independence  exists. 
The  French  government,  without  any  declaration  of  war,  or 
any  formality,  began  to  detain  the  Portuguese  merchant  ves- 
sels, and,  after  the  peace  of  1801,  demanded  and  obtained  in- 
demnities for  those  which  the  court  of  Portugal  detained  to 
procure  a  legitimate  compensation, — without  paying  any  re- 
gard to  the  claims  and  remonstrances  of  the  Portuguese  mer- 
chants. 

"The  treaties  of  peace  of  Badajoz  and  Madrid,  in  1801, 
are  likewise  anew  proof  of  bad  faith  in  the  enemies  of  the 
court  of  Portugal:  since  the  treaty  of  Badajoz  having  been 
signed  there  by  Lucien  Bonaparte,  the  French  plenipoten^ 
tiary,  and  the  Prince  of  peace,  on  the  one  side,  and  by  the  Por- 
tuguese plenipotentiary  on  the  other,  the  French  government 
refused  to  ratify  it,  and  forced  Portugal  to  sign  a  new  treaty 
at  Madrid  with  much  harder  conditions,  without  being  able 
to  assign  any  other  motives  than  its  caprice  and  ambition. 
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"No  sooner  was  the  treaty  of  1801  concluded,  than  the 
court  of  Portugal  hastened  to  fulfil  all  its  burdensome  condi- 
tions, and  to  show,  bv  the  religious  and  punctual  observation 
of  all  its  engagements,  how  much  it  desired  to  confirm  the 
good  understanding  which  was  reestablished  between  the  two 
governments,  and  which  ought  to  have  caused  to  be  forgotten 
all  the  injuries  it  had  suffered  certainl)',  and  never  provoked. 
"  After  a  short  inter\^al,  war  broke  out  anew  between  Eng- 
land and  France:  and  the  court  of  Portugal  having  made  the 
greatest  sacrifices  to  avoid  war,  and  the  harsh  and  humiliating 
propositions  of  the  French  government,  thought  itself  fortu- 
nate to  be  able  to  conclude,  xvit/i  the  greatest  sacrifices  of  mo- 
ney^ the  treaty  of  1804,  in  wJiich  France  promised  in  the  sixth 
article,  as  follows: — 

"  The  first  consul  of  the  French  Republic  consents  to  acknow- 
ledge the  neutrality  of  Portugal  during  the  present  rvar^  and 
not  to  oppose  any  measures  that  may  be  taken  ivith  respect  to 
the  belligerent  nations  agreeably  to  the  principles  and  general 
laws  of  neutrality* 

"  The  French  government  from  that  time  received  all  the 
advantages  of  such  a  treaty:  it  never  had  occasion  to  make 
the  smallest  complaint  against  the  Portuguese  government; 
yet  was  it,  during  the  same  war,  and  after  such  a  stipulation, 
that  it  required  of  the  court  of  Portugal,  not  only  the  infrac- 
tion of  her  neutrality,  but  a  declaration  of  war,  in  violation  of 
all  the  treaties  that  had  existed  between  the  two  countries,  and 
in  which,  in  the  case  of  war  acknowledged  possible,  it  was  de- 
termined how  the  subjects  of  the  two  nations  should  be  treated; 
and  all  this  v/ithout  Portugal  having  any  cause  of  complaint 
against  the  British  government,  which  had  even  given  it  every 
kind  of  satisfaction,  when  the  commanders  of  its  ships  of  war 
had  failed  in  that  respect  which  v/as  due  to  a  neutral  flag. 

"  The  emperor  of  the  French,  in  the  mean  time,  caused  one 
of  his  squadrons,  on  board  of  which  was  his  brother,  to  put  to 
sea.  It  anchored  in  the  bay  of  All- Saints,  where  it  was  re- 
ceived with  every  kind  of  respect,  and  was  supplied  with  all 
sort  of  refreshment.  T^et  what  is  xvorthij  of  attention  is^  that 
at  the  very  time  the  French  government  received^  on  the  part 
of  that  of  Portugal^  so  many  marks  of  friendship  and  conside- 
ration^ the  squadron  burned  some  Portuguese  vessels^  to  conceal 
its  route, zvith  a  promise  of  indemnity  to  the  owners;  which 
promise  xvas  never  performed. 

"  France  received  from  Portugal  from  1804  to  1807  all  the 

j  colonial  commodities  and  raw  materials  for  her  manufactures. 

The  alliance  of  England  and  Portugal  was  useful  to  France_; 
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and  in  the  depression  suffered  by  the  arts  and  by  industry  in 
France,  in  consequence  of  a  perpetual  war  by  land,  and  a  dis- 
astrous war  by  sea,  in  which  she  only  met  with  defeats,  it 
was  certainly  a  great  advantage  to  her,  that  the  commerce  of 
Portugal  should  suffer  no  interruption;  undoubtedly  it  was 
equally  useful  to  both  countries. 

"  The  court  of  Portugal  might  then  justlv,  and  with  every 
kind  of  foundation,  flatter  itself  that  that  of  the  Thuilleries 
would  respect  a  neutrality,  which  it  had  acknowledged  by  a 
solemn  treaty,  and  from  which  it  derived  such  decided  ad- 
vantages, v/hen  Portugal  was  awakened  from  her  security,  in 
the  month  of  August  1806,  by  a  formal  declaration  of  the 
minister  of  state  for  foreign  relations,  M.  Talleyrand,  to  lord 
Yarmouth,  by  which  the  former  notified  to  the  latter,  that  if 
England  did  not  make  a  maritime  peace,  the  French  govern- 
ment would  declare  war  against  Portugal,  and  order  her  terri- 
tory to  be  occupied  by  30,000  men. 

"  The  court  of  England  was  alarmed  by  the  above  declara- 
tion, and  proposed  and  offered  to  that  of  Portugal  all  kind  of 
succor;  but  France  which  at  that  period  had  arranged  every 
thing  to  crush  the  Prussian  court,  found  means  to  satisfy  the 
court  of  Portugal,  which  she  then  chose  to  spare. 

*'  The  war  which  was  afterwards  continued  with  Russia, 
still  retarded  the  execution  of  the  views  of  the  emperor  of  the 
French  with  regard  to  the  court  of  Portugal;  and  it  was  only 
after  concluding  the  peace  of  Tilsit  that  the  court  of  the  Thuil- 
leries, in  a  dictatorial  tone,  such  as  might  have  become  Charle- 
magne, addressing  the  princes  whose  sovereign  lord  he  was, 
caused  the  following  strange  demands  to  be  made  to  the  court 
of  Portugal,  through  the  medium  of  the  French  charge  d'af- 
faires, and  by  the  Spanish  ambassadors: — 1st,  To  shut  up  the 
ports  of  Portugal  against  England;  2d,  to  arrest  all  English- 
men who  resided  in  Portugal;  and  3d,  to  confiscate  all  Eng- 
lish property:  or,  in  case  of  refusal,  to  submit  to  an  immediate 
war,  with  France  and  Spain,  because  the  French  charge  d'af- 
faires and  the  ambassador  of  Spain,  had  orders  to  depart  on 
the  1st  September,  about  three  weeks  after  the  said  proposal 
was  made,  in  case  the  court  of  Portugal  should  not  comply 
with  all  the  pretensions  of  the  two  courts.  The  good  faith  of 
the  French  government  is  no  less  remarkable  with  regard  to 
the  celerity  with  which,  after  having  made  that  declaration, 
and  without  waiting  for  the  answer  of  the  court  of  Portugal^ 
it  ordered  all  Portuguese  merchant  ships  to  be  detained,  which 
were  in  the  ports  of  France,  and  by  that  measure  actually  be- 
gan hostilities,  without  any  previous  declaration  of  war,  and 
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thus  carried  to  a  far  greater  length  all  the  excesses  which 
formed  its  continued  topic  of  reproach  against  England. 

*^  The  court  of  Portugal  then  began  to  adopt  measures  for 
securing  its  retreat  to  that  part  of  the  Portuguese  dominions 
which  is  not  exposed  to  any  invasion.  For  this  purpose  it  order- 
ed ail  such  ships  of  war  as  were  fit  to  keep  the  sea  to  be  fitted 
out,  and  also  directed  all  the  English  to  leave  its  dominions 
and  sell  their  property;  in  the  intention  of  shutting  its  ports 
against  England,  in  order  thus  to  avoid  an  effusion  of  the 
blood  of  its  subjects,  which  would  probably  have  proved  use- 
less, and  to  endeavor  to  comply  with  the  viev/s  of  the  em- 
peror of  the  French,  in  case  he  should  not  allow  himself  to 
be  propitiated  by  the  justice  with  which  the  court  of  Portugal 
asserted  the  rights  of  its  independence,  along  with  those 
which  resulted  from  the  treaty  of  neutrality  concluded  in  1804. 
The  court  of  the  Thuilleries,  unwilling  to  agree  to  any  con- 
ciliatory measures,  and  having  demanded,  not  only  the  shut- 
ting up  of  the  ports,  but  also  the  imprisonment  of  all  British 
subjects,  the  confiscation  of  their  property,  and  the  dereliction 
of  the  project  to  retreat  to  America,  his  royal  highness  they' 
prince  regent  of  Portugal,  adopted  the  resolution  to  shut  up 
its  ports  against  England,  and  even  to  comply  with  the  rest  of 
the  demands  and  pretensions  of  France.  His  royal  highness 
then  ordered  the  whole  of  his  army  to  move  to  the  coasts  and 
sea-ports;  supposing  that  as  France  had  essentially  obtained 
all  she  demanded,  she  had  nothing  more  to  ask. 

"  The  French  government  there  observed  a  line  of  conduct 
towards  his  royal  highness  and  his  dominions,  which  would  be 
unprecedented  in  history,  were  not  the  invasion  of  S\v  itzerland 
by  France,  in  the  time  of  the  executive  directory,  of  a  similar 
description.  General  Junot,  without  any  previous  declaration, 
without  the  consent  of  the  Prince  regent  of  Portugal,  entered 
the  kingdom  with  the  vanguard  Bf  his  army,  assuring  the  peo- 
ple of  the  country  through  which  he  marched,  that  he  was 
going  to  succour  his  royal  highness  against  an  invasion  of  the 
English,  and  that  he  entered  Portugal  as  the  general  of  a 
friendly  and  allied  power.  He  received  on  his  journey,  con- 
vincing proofs  of  the  good  faith  of  the  Portuguese  govern- 
ment; for  he  witnessed  the  perfect  serenity  which  prevailed 
with  regard  to  France,  and  that  all  the  Portuguese  troops  were 
near  the  coast. 

"  His  royal  majesty  the  Prince  regent  then  adopted  the  only 
measure  which  could  suit  his  situation,  according  to  the  prin- 
ciple which  he  had  constantly  followed,  to  save  the  blood  of  his 
people,  ancl  in  order  to  prevent  the  criminal  plan  of  the  French 
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government  from  being  carried  into  execution,  which  had 
nothing  less  in  view  than  to  secure  his  royal  person  and  the 
whole  royal  family,  in  order  to  divide,  at  its  own  will  and  plea- 
sure, the  spoils  of  the  crown  of  Portugal  and  the  Portuguese 
dominions." 

Such  then  is  the  abridged  history  of  the  relations  of  France 
with  Portugal.  The  manifesto  has,  however,  omitted  to  state 
the  immediate  cause  of  the  determination,  finally  and  precipi- 
tately adopted  by  the  Portuguese  court,  to  emigrate  to  the  Bra- 
sils.  At  the  moment  when  the  Prince  regent,  in  order  to  pro- 
pitiate his  oppressor,  and  to  avert  the  fury  of  the  French  arms, 
proceeded  so  far  in  violation  of  every  principle  of  good  faith, 
as  to  order  the  arrest  and  detention  of  British  subjects  as  well 
as  of  British  property, — when  in  fact  he  was  about  to  place  all 
the  resources  of  the  Portuguese  crown  at  the  disposal  of 
France, — the  Moniteur,  to  his  utter  astonishment  and  dis- 
may announced  to  Europe,  that ''  the  house  of  Braganza  had 
ceased  to  reign."  There  was  then  no  alternative  left  between 
deposition  and  captivity  on  the  one  hand,  or  exile  with  free- 
dom on  the  other.  Another  important  circumstance  not  men- 
tioned in  the  manifesto,  is  the  secret  treaty,  for  the  partition 
of  Portugal,  signed  at  Fontainbleau  between  the  courts  of 
Spain  and  France,  notwithstanding  the  convention  made  with 
Portugal  by  Bonaparte  in  1804,  solemnly  guaranteeing  her 
neutrality.* 

*  Tliis  treaty  was  first  publlslied  by  Cevallos,  and  its  authenticity  has  never 
been  called  into  question.  It  exl.ibits  an  example  of  imbecility  on  the  part 
of  the  Spanish  monarch,  and  of  perfidy  on  that  of  Bonaparte,  which  is  nat 
to  be  pai-alleled  but  in  the  history  of  the  two  individuals.  The  plan  for  the 
dismemberment  of  Poland  excited  mucii  indignation  throughout  the  world, 
and  undoubtedly  merits  in  all  respects  the  pei-petual  execration  of  mankind. 
But  if  the  circumstances  under  which  the  trc;vty  for  tlie  partition  of  Portugal 
was  formed,  are  considered,  it  will  be  found,  in  point  of  atrocity,  at  least  to 
equal,  if  not  surpass  the  other. — We  subjoin  a  summary  of  the  terms  of  the 
treaty,  and  of  those  of  the  secret  convention  wi/ich  was  concluded  at  the 
same  time,  with  respect  to  the  means  for  carrying  the  treaty  in*o  eftect. — 
The  record  of  this  transaction  cannot  be  too  often  multijjlied.  It  should  als& 
be  noted,  that  the  preparations  and  plan  for  the  invasion  and  subjugation  of 
Portugal,  on  account  of  her  obatinatc  neutrality,  were  made  at  the  period 
when  the  Moniteur  vomited  forth  long  daily  phiii])|)ics,  and  denounced  the 
vengeance  of  heaven  against  Great  Britain  for  the  Danish  expedition,  as  an 
attack  on  neutral  rights  which  notliing  coidd  justify  or  extenuate! 

According  to  this  extraordinary  treaty,  the  king  of  Etrvina  ceding  his 
Italian  possessions  in  full  and  entire  sovereignty  to  Bonaparte,  was  to 
liave  the  province  of  Entre  Minho  e  Douro,  with  the  city  of  Porto  for  its 
capital,  erected  into  a  kingdom  for  him,  under  the  title  of  Northern  Lusi- 
tania.  Alentejo  and  Algarve  were  in  like  manner  to  be  given  to  Godoy,  in 
entire  property  and  sovereignty,  with  the  title  of  the  prince  of  the  Algarves; 
the  other  Portuguese  provinces  were  to  be  held  in  sequestration  until  a  gen- 
eral peace,  at  which  time,  if  they  were  restored  to  the  house  of  Braganza, 
in  exchange  for  Gibraltar,  Trinidad,  and  other  colonies  which  the  English 
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To  complete  this  picture  of  the  dispositions  of  Bonaparte  in 
favour  of  neutral  rights^  as  exemplified  in  the  case  of  Portu- 
gal, it  would  seem  sufficient  merely  to  notice,  the  subsequent 
occupation  of  that  unhappy  country  by  general  Junot,  and  the 
horrible  excesses  committed  by  the  French  armies.  But  we 
have  something  to  add,  which  calls  still  more  particularly  for 
the  attention  of  the  American  public,  and  which  is  fraught 
with  lessons  that  come  still  more  directly  and  alarmingly  home 
to  their  own  concerns.  They  will  not  forget  that  the  fixed  po- 
lic}'  of  Portugal  from  the  commencement  of  the  war,  was, — 
like  our  own — one  of  neutrality;  that  in  the  prosecution  of  this 
plan,  she  acted  in  relation  to  France,  much  in  the  manner  vfQ 
have  done, — but  with  a  better  apology  for  her  weakness;  sub- 
mitting to  indignities  and  robberies  without  number;  acqui- 
escing tamely  in  the  violation  of  solemn  treaties,  and  in  the 
grossest  outrages  on  national  decorum;  making  every  possible 
concession  and  sacrifice  short  of  those,  which  however,  were 
finally  wrested  from  her; — an  open  declaration  of  war  against 
England^  a  total  renunciation  of  her  own  trade^  and  an  unaiia- 
Tifed  adoption  of  the  continental  system. 

It  is  indeed  true,  that  although  she  often  violated  her  neu- 
trality in  favour  of  France,  through  the  influence  of  terrors  but 
too  well  founded,  and  which  Great  Britain  knew  how  to  estimate, 

liaJ  conquered,  the  new  sovereig-n  was,  like  the  king  of  Nothern  Lusitania 
and  the  prince  of  tlie  Alg-arves,  to  hold  his  dominions  by  investiture  from  the 
king-  of  Spain,  to  acknowledge  him  as  protector  and  never  to  miike  i)eace  oi* 
war  without  his  conseiit.  The  two  contracting-  powers  were  to  agree  upon 
an  equal  partition  oftlie  colonial  possessions  of  Portugal,  and  Bonaparte  en^ 
gaged  to  recommend  his  catholic  majesty  as  emperor  of  the. two  Americas, 
•when  every  thing  should  be  ready  for  his  assuming  that  title,  which  mig'ht 
be  either  at  a  general  peace,  or  at  farthest,  within  three  years  therefrom; 
and  he  guaranteed  to  him  the  posession  of  his  dominions  on  the  continent 
of  Europe  south  of  the  Pyrenees. 

The  terms  of  the  convention  for  carrying  the  above  treaty  into  cftect  were 
as  follows. 

Twenty  five  thousand  French  infantry,  and  three  thousand  cavalry  were 
to  enter  Spain,  and  march  directly  for  Lisbon;  they  were  to  be  joined  by 
eight  thousand  Spanish  infantry  and  three  thousand  cavalry,  with  thirty 
pieces  of  artillery.  At  the  same  time,  ten  thousand  Spanish  troops  v.-ere  to 
take  possession  of  the  province  between  the  Douro  and  Minho,  and  the  city 
of  Porto,  and  six  thousand  were  to  enter  Alentejo  and  Alg^rve.  The  Fx-encli 
troops  were  to  be  maintained  by  Spain  upon  their  march.  As  soon  us  they 
had  entered  the  country,  (for  no  opposition  was  expected)  the  government 
af  each  portion  of  the  divided  territory  was  to  be  vested  in  the  generals 
commanding,  and  the  contributions  imposed  thereon,  to  accrue  to  their  re- 
spective courts.  The  central  body  was  to  be  under  the  orders  of  the  French 
commander  in  chief  Nevertheless  if  either  the  king  of  Spain  or  the  prince 
de  la  Paz,  should  think  fit  to  join  tlie  Spanish  troops  attached  to  thatarmv. 
the  French,  with  the  general  commanding  them,  should  be  subject  to  their 
orders.  Another  body  of  forty  tliousand  French  troops  was  to  be  assembled 
at  Bayonne,  by  the  twentieth  of  November  at  the  latest,  to  be  ready  to  pro- 
ceed to  Portugal,  in  case  the  English  should  send  reinforcements  there,  or 
nienace  it  with  an  attack. 
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she  still  laboured  to  avt-rt  the  catastrophe  of  a  war  with  that 
power,  being  desirous  of  preserving  a  remnant  of  commerce, 
and  of  keeping  open  for  herself  the  chance  of  British  protection, 
against  the  extremities  to  vvhich  her  implacable  and  insatial)le 
tvrant  nucrht  procet^d,  notwithstanding  an  ulterior  compliance 
with  all  iiis  first  demands.  It  is  perhaps  also  true,  that  actuated 
by  the  motives  of  interest  and  of  dread  vvhich  we  have  stated, 
she  prevaricated  somewhat  with  the  French  emperor,  when  she 
promised  to  comply  with  all  his  requisitions; — that  she  did  not 
explain  herself  '•'•  without  shuffling," — that  she  still  manifested 
reluctance  and  irresolution,  or  probably  still  sought  to  main- 
tain an  equivocal  peace  with  Great  Britain.  All  this,  however, 
must  be  allowed  to  have  been  fully  justifiable  under  the  law  of 
nations  as  regarded  France,  and  quite  pardonable  in  the  eye  of 
mercy  and  generosity. 

We  have  seen  what  a  fell,  ruthless  vengeance  was  executed 
upon  her,  professedly  on  account  of  her  original  delinquency 
with  regard  to  the  continental  system^  and  notwithstanding 
her  final  and  unreserved  adoption  of  it;  a  system  to  vvhich  we 
are  now,  in  the  same  manner,  and  nearly  in  the  same  language, 
alike  summoned,  enticed  and  commanded  to  accede,  and  which 
we  have  hitherto  evaded  m  its  full  extent,  and  shuffled  by,  in 
almost  the  same  way,  but  not  perhaps  with  the  same  good  faith 
toward  Great  Britain,  as  Portugal  did  before  us. — We  have 
seen  the  result  in  her  case,  and  have  there  a  sufficient  warn- 
ing,— but  it  is  still  curious  and  important  for  us  to  know  pre- 
cisely, the  judgment  which  Bonaparte  formed  of  her  conduct, 
and  to  review  his  own  account  of  the  heinous  offences  which 
"  compelled'*'*  him  to  pursue  the  course  we  have  described.  The 
Momteur  has  furnished  us  with  what  we  want,  in  the  several 
official  reports  made  to  the  Emperor,  in  relation  to  the  affairs  of 
Portugal,  and  published  in  that  journal  in  January  1808.  We 
shall  proceed  to  extract  the  most  remarkable  passages,  leaving 
our  readers  to  make  the  proper  application,  and  to  conjecture 
what  judgment  will  be  pronounced  by  Bonaparte  upon  us,  and 
what  will  be  our  reward  too  when — we  have  carried  the  con- 
tinental  systevi  into  full  operation  here.^ 

*^  There  is  no  sovereign  in  Europe  who  does  not  acl^nowledge 
that  if  his  territory,  his  jtirisdiction  should  be  violated,  to  the 

*  "The  Aniericar.s,"  says  in  April  last,  the  J\Iercnre  de  France,  a  Pansian 
journal  of  high  authority,  after  speaking  uf  the  measures  adopted  against  Eng- 
land, by  iha  European  allies  of  France — "The  Americans,  o?i  their  part,  ai-e 
'*  estahiishing  in  the  new  -world,  another  continental  system,  which  draws  still 
*'  closer  the  b!ot;kade  to  which  England  has  subjected  herself  by  menacing 
*'  Fi-ance,"  fccc.  All  the  French  gazettes  hold  a  similar  language,  and  take  it  for 
granted,  that  mc  have  become  members  of  the  Jinperial  league. — Their  opinions 
are  not  to  Ic  desi/is<-(l,  v  lien  attention  is  had  to  the  source  from  whi<h  they  arc 
derived. 
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detriment  of  your  majesty,  he  would  be  responsible  for  it.  If  a 
French  ship  were  seized  in  the  port  of  Trieste  or  Lisbon,  the 
gov^ernment  of  Portugal  and  the  sovereign  to  whom  Trieste 
belongs,  would  have  to  consider  that  violence  and  damage 
done  to  your  niajest}'s  subjects  as  a  personal  outrage:  they 
could  not  hesitate  to  compel  England,  by  force,  to  respect  their 
territories  and  their  ports:  if  they  adopted  a  contrary  conduct, 
if  they  became  accomplices  of  the  wrong  done  by  England  to 
your  subjects,  they  would  place  themselves  in  a  state  of  war 
with  your  majesty.  When  the  Portuguese  government  suffered 
its  ships  to  be  visited  by  English  ships,  its  independf  nee  was 
as  much  violated  by  its  own  consent,  by  the  outrage  done  to 
its  flag,  as  it  would  have  been  if  England  violated  its  territory 
and  its  ports.  The  enemy  ought  to  be  placed  in  a  state  of  in- 
terdict, in  the  midst  of  the  seas,  of  which  he  pretends  to  re- 
serve to  himself  the  empire.  In  this  position  all  the  powers 
could,  and  ought  to  expect  from  each  other  a  mutual  support." 

"  The  court  of  Lisbon  should  have  explained  \xst\{ luithout 
shiifflmg.  Your  majesty  proposed  to  it  to  accede  to  the  system 
of  the  continent,  and  had  it  done  so,  you  would  have  forgotten 
every  thing." 

"  Portugal  promised  to  join  the  cause  of  the  continent,  even 
to  make  war  against  England:  but  she  wished  to  make  it,  if  I 
may  use  the  expression,  in  concert  with  her;  to  furnish  her, 
under  the  appearance  of  hostility,  with  the  means  of  continuing 
her  trade  with  Portugal,  and  through  Portugal  with  the  rest 
of  Europe;  a  kind  of  war  equivalent  to  insidious  neutrality." 

"  Portugal  decided  her  own  fate;,  she  broke  off  her  last  con- 
nexions with  the  continent,  by  reducing  the  French  and  Spanish 
legations  to  the  necessity  of  quitting  Lisbon.  Portugal  has 
placed  herself  in  a  state  of  war  with  France,  notwithstanding 
the  benevolent  disposition  of  your  majesty  towards  her.  War 
rvith  Portugal  is  a  painful  but  necessary  duty*  The  interest  of 
the  continent^  from  whence  the  English  ought  to  be  excluded^ 
forces  your  majesty  to  declare  it,^^ 


If  the  instances  of  Portugal  and  Spain  put  it  beyond  the  pos- 
sibility of  a  doubt,  that  there  is  no  consideration  of  lionour  or 
of  faith,  no  perspective  of  carnage  and  devastation,  no  waste 
of  treasure  or  of  blood  which  can  arrest  the  emperor  of  France, 
in  the  impetuous  career  of  his  ambition,  the  case  of  Hol- 
land, of  which  we  are  about  to  remind  our  readers,  seems  to 
us  still  more  directly  calculated  than  either,  to  illustrate  the 
consummate  depravity  of  his  heart,  and  his  supreme  con- 
tempt for  national  rights  and  public  opinion.  The  official  do- 

VoL.  IL  2  E 
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ouments  now  before   the  world,   published  by  the   French 
government  itself,  confine  us  to  one  strain  of  sentiment  and 
language,  with  respect  to  the  private  character  of  the  indivi- 
dual, and  can  admit  of  but  one  interpretation  as  to  his  political 
morality  and  views. — In  order  to  justify  all  the  opinions  we 
have  ever  expressed  on  these  points,  it  would  scarcely  be  neces- 
sary for  us  to  resort  to  any  other  proof,  than  that  which  is  af- 
forded by  the  papers,  relative  to  the  incorporation  of  Holland 
with  France,  contained  in  the  Appendix  to  our  second  Number. 
There  can  be  but  few  of  our  readers  unacquainted  with  the 
history  of  Holland  from  the  commencement  of  the  French  re- 
volution;— with  her  internal  struggles  and  dissensions;  her 
subjugation  by  the  armies  of  the  Directory;  her  sacrifices  and 
subserviency  to  her  oppressors;  and  the  final  annihilation  of 
her  power  and  resources.  It  was  after  the  elevation  of  Bona- 
parte to  the  sovereign  authority  in  France,  that  the  last  serious 
attempt  was  made  by  her  patriots — of  whom  there  were  many 
of  no  ordinary  worth, — to  establish  a  free  and  regular  govern- 
ment among  themselves,  and  to  secure  their  national  indepen- 
dence. They  thought,  as  did  the  same  class  of  men  in  Switzer- 
land, the  period  of  the  organization  of  a  system  in  France,  which 
seemed  to  promise  a  respite  to  the  continent,  and  a  semblance 
at  least  of  respect,  for  the  rights  of  independence  in  her  neigh- 
bours, favourable  to  the  accomplishment  of  their  wishes.  But 
they  found  in  Bonaparte,  an  enemy  more  formidable  from  his 
resources,  and  more  determined  and  implacable  from  character 
and  policy,than  they  had  encountered  in  any  of  his  predecessors. 
In  their  aggressions  on  their  neighbours,  the  revolutionary 
governments  of  France  were  impelled  by  the  mere  lust  of  con- 
quest and  plunder,  but  the  new  ruler  was  actuated  not  merely 
by  this  impulse,  but  by  other  principles  of  action,  and  other 
passions,  yet  more  inv^eterately  and  dangerously  hostile.  The 
views  of  one  who  aimed  at  the  establishment  of  a  military  des- 
potism in  his  own  person,  and  of  the  dominion  of  his  sword 
over  the  world,  and  whose  natural  appetites  propelled  him  fu- 
riously to  the  pursuit  of  these  objects,  could  not  be  fully  grati- 
fied, while  the  spirit  of  freedom  or  of  national  independence, 
or  that  of  trade  which  nourishes  both,  were  suffered  to  thrive 
in  any  part  of  the  continent,  and  particularly  in  the  immediate 
vicinity  of  France.  Switzerland  and  Holland  were  therefore 
to  be  completely,  and  without  delay,  dismantled  as  it  were, 
and  the  enterprises  and  principles  of  freedom  to  be  instantly 
crushed,  and  for  ever  paralyzed  in  both  countries.  The  former, 
however,  was  the  least  unsafe  and  the  least  invidious,  from  the 

Prevalence  there  of  but  one  obnoxious  principle — the  love  of 
berty — and  that  in  a  degree  easily  manageable,  as  we  have 
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seen  by  the  result.  It  was  not  therefore  necessary  to  carry  into 
effect  at  so  early  a  period,  all  the  measures  concerted  in  her 
regard. 

Holland,  however,  was  otherwise  constituted,  and  to  be  dif- 
ferently treated.  The  Dutch  were  not  only  of  an  unbending 
disposition,  and  deeply  imbued  with  the  principles  of  freedom, 
but  essentially  a  trading  people. — Commerce  had  become  a 
second  nature  to  them;  and  was  indispensable  to  their  indi- 
vidual comfort,  and  to  their  very  existence,  as  a  nation.  Their 
habits,  predilections,  and  necessities,  created  in  some  degree, 
and  powerfully  seconded  by  their  geographical  position,  op- 
posed serious  obstacles  to  the  accomplishment  of  every  leading 
wish  and  plan  of  the  French  emperor.  No  time  was  therefore 
to  be  lost,  in  placing  them  under  his  own  particular  and  abso- 
lute control.  All  the  fangs  of  French  despotism  were,  in  con- 
sequence, fastened  upon  their  unhappy  country  at  once.  French 
functionaries  were  made  to  occupy  every  public  office  Iq  Hol- 
land, exercised  a  most  rigorous  system  of  coercion,  and  prac- 
tised almost  every  expedient,  that  oppression  and  rapine  can 
devise,  not  only  for  the  purpose  of  satiating  their  own  appe- 
tites, but  of  beggaring  and  dastardizing  their  victims. 

Her  immediate  incorporation  with  the  Empire  was  not  how- 
ever, deemed  necessary  or  politic.  It  seemed  enough  for  the 
object  to  place  over  her  a  government  likely  to  be  a  mere 
automaton  in  his  hands,  and  at  the  same  time  of  such  a  nature, 
as  to  counteract  the  republican  propensities  of  the  people,  and 
to  habituate  them  to  the  forms,  as  well  as  to  the  substance  of 
slavery.  An  absolute  monarchy  was  therefore  organized  for 
the  Dutch,  and  Louis  selected  as  the  mimic  sovereign; — a 
man  of  weak  nerves  and  unambitious  temper,  who,  it  was  sup- 
j)Osed,  if  not  prompted  by  inclination  to  cooperate  in  the 
general  plan,  might  be  awed  into  compliance;  or,  if  not 
found  a  suitable  agent,  stripped  of  his  crown  without  diffi- 
culty or  embarrassment.  Precautions  were  at  the  same  time 
taken,  to  leave  as  little  as  possible,  of  the  business  of  internal 
administration,  to  his  option  or  management,  by  introducing 
into  his  kingdom  a  host  of  French  customhoase  and  police 
officers,  by  stationing  there  a  large  French  army,  by  withdraw- 
ing the  national  forces  from  under  the  authority  of  his  govern- 
ment, and  by  subjecting  every  place,  v/ith  the  exception  of  the 
capital,  to  the  orders  of  a  French  officer.* 

Louis  deceived  the  calculations  of  his  stern  taskmaster,  or 
rather  justi^ed  the  apprehensions,  which  the  latter  is  said  to 
Ijave  expressed  in  the  outset,  with  regard  to  his  subserviency. 

*  VhTci  A-ddte^  of  Louis  to  the  DutcU  leg-islative  body. 
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He  was  unable  to  withstand  the  hideous  aspect  and  the  pathetic 
voice,  of  the  universal  misery  produced  around  him,  by  the 
continental  system,  and  not  insensible  to  the  personal  degra- 
dation which  he  suffered,  under  all  the  circumstances  of  his 
position.  The  grim  anti>commercial  decrees  were  allowed  to 
languish,  and  the  peremptory  orders  of  the  emperor  with  res- 
pect to  their  rigorous  enforcement,  either  openly  disobeyed, 
or  industriously  eluded.  It  was  however,  at  length  signified  to 
the  Dutch  monarch — either  on  this  account,  or  because  the 
term  originally  prescribed  for  the  duration  of  his  agency^  had 
expired — that  Holland  was  to  be  annexed  to  France,^  and  that 
the  French  head-quarters  were  to  be  established  in  Amsterdam, 
The  conduct  of  Louis  at  this  juncture,  was  not  quite  such,  as 
his  inexorable  tyrant  had  dictated.  He  abdicated  his  throne, 
indeed,  but  in  favour  of  his  son,  and  accompanied  the  act  with 
a  public  recital  of  the  circumstances  which  had  led  to  it,  and 
a  declaration  of  the  motives  by  which  he  was  guided.  His  tes- 
timony as  to  the  facts  must  be  deemed  unquestionable,  particu- 
larly when  we  consider  the  personal  risk  which  he  incurred 
through  the  whole  proceeding.  It  places  the  character  of  Na- 
poleon in  the  fullest  relief,  and  consigns  it  to  perpetual  execra- 
tion. The  address  of  Louis  canntDt  be  read  without  exciting 
abhorrence  of  the  perfidy  and  ferocity  of  the  imperial  juggler; 
nor  is  it  possible  to  refrain  from  indulging  sentiments  of  com- 
passion, and  indeed  of  comparative  respect,  for  his  wretched 
puppet.  If  the  flight  of  Lucien  be  not  sufficient  to  convince  the 
world,  that  Napoleon  possesses  none  of  the  common  sympa- 
thies of  our  nature; — that  he  is  a  stranger  even  to  the  sacred 
instincts  of  consanguinity; — that  he  scorns  all  restraints  either 
of  morality  or  decorum,  and  acknowledges  no  ties  but  those  of 
mutual  interest  and  congenial  guilt, — -his  deportment  towards 
the  miserable  Louis; — the  hateful  and  ignominious  part  which 
he  selected  for  him  to  act,  as  an  executioner  and  a  dupe; — the 
bitter  mockery  and  the  wanton  treachery  with  which  he  at- 
tempted to  practise  upon  his  hopes  and  fears, — the  contemptible 
light  in  which  he  exhibited  him  to  the  world, — and  the  total  and 
mortifying  obscurity  to  which  he  has  consigned  him,— all  these, 
at  least,  form  a  mass  of  proof,  which  no  sound  understanding 
or  honest  heart,  can  resist.  Let  the  reader  test  our  opinion  by 

*  •'  I  am  assured,"  says  Louis,  in  a  communication  to  his  ministers,  Con- 
taMied  amon.^ijie  papers  connected  with  Labouchere's  mission,  "that  France 
"  IS  firmly  decided  to  annex  Holland  notwithstanding  all  considerations.  1 
^•must  confess  that  I  have  not  succeeded  in  conciliating-  in  the  mind  of  my 
•'  brother  the  existence  and  independence  of  the  kingdom,  with  the  success 
• '  of  tLe  continental  system,"   Februatv,  1810. 
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the  following  passages,  which  we  extract  from  the  address  of 
Louis  to  the  legislative  body  of  Holland. 

"On  the  16th  of  June,  I  received  through  the  charge: 
tVaffaires  of  his  majesty  the  emperor  and  king,  an  assurance, 
that  it  was  not  his  intention  to  occupy  Amsterdam;  this  led 
me  to  hop€,  that  he  would  abide  strictly  by  a  treaty,  the  condi- 
tions of  which  zvere  drawn  up  by  his  majesty  the  emperor  hiin- 
self.  Unfortunately  my  error  was  not  of  long  duration,  as  I 
received  a  communication  that  20,000  French  troops  had 
united  in  the  environs  of  Utrecht.  I  continued,  notwithstand- 
ing the  extreme  scarcity  and  embarrassments  of  our  finances, 
to  furnish  them  with  subsistence  and  other  necessary  things, 
although  the  treaty  precisely  expressed  that  there  should  be 
6000  men  only  maintained  at  the  expense  of  the  kingdom; 
but  I  feared  that  this  collecting  of  troops  was  done  with  other 
views  unfavourable  to  our  government;  and  late  in  the  night 
on  the  23d,  I  received  official  information  that  his  majesty 
the  emperor  insisted  upon  the  occupation  of  Amsterdam,  and 
the  establishment  of  the  French  head-quarters  in  that  capital. 
I  signed  a  treaty  dictated  by  France,  under  the  conviction, 
that  measures  the  most  disagreeable  for  the  nation  and  for 
myself  would  not  be  followed  up;  and  that  satisfied  with  my 
voluntary  abdication,  which  is  the  consequence  of  the  said 
treaty,  every  thing  would  go  on  smoothly  between  France  and 
HoUatid.  The  treaty  presents,  indeed,  a  great  number  of  pre- 
tences and  of  new  grievances  and  accusations;  but  can  pre- 
tences be  ever  xv anting f"^"* 

"  I  have  alv/ays  flattered  myself  that  the  treaty  would  be  ful- 
filled; I  have  been  mistaken;  and,  if  the  entire  devotion  which 
I  have  manifested  for  my  duty  on  the  1st  of  April,  has  only 
tended  to  drag  on  and  prolong  the  existence  of  the  country  for 
three  months,  I  have  the  cruelly  grievous  satisfaction,  yet  the 
only  one  which  now  I  can  have,  that  I  have  fulfilled  my  obli- 
gations to  the  end: — that  I  have,  (if  I  am  permitted  so  to 
speak,)  sacrificed  to  the  existence  and  welfare  of  the  country, 
all  that  was  possible,  but  after  the  submission  and  the  resigna- 
tion of  the  1st  of  April  1810,  I  should  be  much  to  blame  if 
I  consented  to  retain  the  title  of  king,  being  no  longer  but  an 
instrument,  no  longer  commanding,  not  only  in  the  country^ 
but  even  in  my  own  capital;  and  perhaps  soon  not  even  in  my 
palace." 

"  I  have  for  a  long  time  foreseen  the  extremity  to  which  I 
am  now  reduced,  but  I  could  not  have  prevented  it  without 
sacrificmg  my  most  sacred  duties,  without  ceasing  to  have  at 
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heart  the  interests  of  my  people,  and  without  ceasing  to  con- 
nect my  fate  with  that  of  the  country." 

"  Perhaps  I  am  the  only  obstacle  to  the  reconciliation  of  this 
country  with  France;  and  should  that  be  so,  I  might  find  some 
kind  of  consolation  in  dragging  out  the  remainder  of  a  wan- 
dering and  languishing  life,  at  a  distance  from  the  first 
objects  of  my  whole  affection,  this  good  people,  and  my  son. 
These  are  my  principal  motives;  there  are  others  equally  power- 
ful^ with  respect  to  which  I  must  be  silent^  but  they  will  be  easily 
divined.'^'* 

"  I  had  never  proposed  to  myself  to  govern  a  nation  so  inter- 
esting  yet  so  difficult  as  yours^"* 

The  conduct  of  Bonaparte  on  the  abdication  of  Louis,  was 
such  as  the  foregoing  history  might  lead  us  to  expect.  It  was 
immediately  announced  from  Paris,  that  the  act,  having  been 
done  without  a  previous  concert  with  his  Imperial  majesty, 
could  have  no  validity; — that  after  the  peace  of  Vienna  it  had 
been  in  his  majesty's  contemplation  to  annex  Holland  to 
France;— that  he  had  consented  with  reluctance  to  the  creation 
of  the  Dutch  throne; — that  the  obstacle  to  the  union  was  now- 
removed; — that  his  majesty  owed  it  to  his  empire  to  take  ad- 
vantage of  a  circumstance  which  so  naturally  led  to  it;  and  in 
fine  that  his  majesty,  having  taken  into  consideration  the  state  of 
affairs  in  Europe^  the  geographical  position  of  Holland^  and  the 
pretensions  of  the  common  enemy,^  had,  by  a  decree  issued 
at  Rambouilkt^  annexed  the  kingdom  of  Holland  to  his  crown. 
When  we  compare  this  language  with  the  real  and  notorious 
circumstances  of  the  case,  with  the  established  fact,  that  the 
phantom  of  royalty  was  forced  upon  Louis,  in  the  same  man- 
ner as  the  bloody  sceptre  of  Spain  was  thrust  into  the  trembling 
grasp  of  Joseph,  to  be  plucked  from  him  when  he  ceases  to 
be  useful  as  the  passive  instrument  of  crime — and  as  it  was 

*  The  insulting  term  employed  by  Turreau,  in  his  letter  to  Mr.  Smith,  of 
December  12th]  1810.  "  Some  modifications,"  says  tlie  French  minister, 
"  will  be  g-iven  to  the  absolute  exclusion  of  tobacco  and  cotton  from  France. 
"These  modifications  will  not  depend  upon  the  chance  of  events,  but  will  be 
"the  result  of  other  tneasures  firra  and  pwsued  with  perseverance,  luhieh  the 
^*  tHtio  governments  ivill  continue  to  adopt  to  withdraw  from  the  vexations  and 
"monopoly  of  the  common  enemy,  a  commerce  loyal  and  necessary  to 
"  France  as  well  as  to  the  United  States."  We  know  not  whether  the  coali- 
tion here  alleged,  was  ever  disclaimed,  or  the  application  of  the  phrase 
common  enemy,  ever  resented,  by  our  administration.  The  letter  amounts  to 
a  kind  of  dictation  which  no  independent  government  should  ever  tolerate 
from  another.  It  is  in  substance  a  repetition  of  the  declaration  ra.-de  by 
Champagny  to  General  Armstrong.  "  War  in  fact  exists  between  the  United 
"  States  and  England,"  a  deckratioii  to  which  the  Executive  tgok  exception 
at  the  time. 


1811.]  Relations  with  Prance.  2 17 

attempted  compulsorily  to  invest  the  temples  of  Lucien  with 
a  diadem,  to  be  borne  under  the  prescribed  condition,  of  a 
sacrifice  of  the  tenderest  ties  and  the  most  sacred  duties, — 
when  we  make  this  comparison,  we  are  utterly  at  a  loss  which 
vto  admire  most,  the  consummate  duplicity  of  the  tyrant,  or  the 
hardihood  of  his  effrontery. 

The  most  remarkable  document  connected  with  this  trans- 
action, and  which  most  forcibly  evidences  the  political  morality 
of  Bonaparte,  and  the  7noderation  of  his  views,  is  the  report 
made  to  him  on  the  subject,  by  his  minister  of  foreign  affairs, 
wherein  are  detailed  the  considerations  by  which  his  naajesty 
was  prompted  to  terminate  the  national  existence  of  Holland. 
We  shall  request  the  attention  of  our  readers  to  the  following 
extracts  from  the  report,  before  we  proceed  to  indulge  in  any 
comments. 

"  The  union  of  Belgium  with  France  has  destroyed  the  in- 
dependence of  Holland.  Her  system  has  necessarily  become 
the  same  with  that  of  France.  She  is  obliged  to  take  part  in 
all  the  maritime  wars  of  France,  as  if  she  were  one  of  her  pro- 
vinces. Since  the  creation  of  the  arsenal  of  the  Scheldt,  and 
the  annexation  to  France  of  the  provinces  composing  the 
mouths  of  the  Rhine  and  the  mouths  of  the  Scheldt,  the  com- 
mercial existence  of  Holland  has  become  precarious. 

"  The  part  of  Holland  which  is  still  alien  to  the  empire,  is 
deprived  of  the  advantages  enjoyed  by  the  part  united  thereto. 
Compelled,  nevertheless,  to  make  common  cause  with  France, 
Holland  will  have  to  support  the  charges  of  this  allowance, 
without  reaping  any  of  its  benefits. 

*'  Holland  is  sunk  under  the  weight  of  her  public  debt, 
which  amounts  to  between  85  and  90  millions;  that  is  to  say, 
a  fourth  more  than  the  debt  of  the  whole  empire;  and  if  a  re- 
duction had  been  projected  by  the  government  of  the  country, 
it  would  not  have  been  in  its  power  to  give  a  guarantee  for  the 
inviolability  and  permanence  of  such  a  measure,  inasmuch  as 
the  debt,  even  if  reduced  to  thirty  millions,  would  still  be  be- 
yond the  actual  means  and  ability  of  that  country. 

*-'•  The  period  of  the  power  and  prosperity  of  Holland  was, 
when  it  formed  part  of  the  greatest  monarchy  then  in  Europe. 
Her  incorporation  with  the  great  empire,  is  the  only  stable 
condition  in  which  Holland  can  henceforth  repose  from  her 
sufferings  and  long  vicissitudes,  and  recover  her  ancient  pros- 
perit}'.  She  ought  to  be  associated  in  our  blessings,  as  she  has 

[  been  associated  in  our  calamities.  But  another  interest  still 

[  mpre  imperioitsly  indicates  to  your  majesty  the  conduct  which 

I  you  ought  to  adopt. 

i      "  Holland  is^  in  fact^  a  shoot  from  the  French  territory;  it 
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constitutes  a  portion  of  soil  necessary  t^  complete  the  form  of 
the  empire.  To  become  full  master  of  the  Rhine  your  majesty 
should  advance  to  the  Zuyder  sea.  By  this  means  all  the  ri- 
vers which  have  their  source  in  France,  or  which  washed  the 
frontiers,  will  belong  to  you  as  far  as  the  sea.  To  leave  the 
mouths  of  your  rivers  in  the  possession  of  strangers,  would,  in 
fact,  sire,  confine  your  power  to  an  ill  limited  monarchy  instead 
of  erecting  an  imperial  throne. 

"  The  annexation  of  Holland  is  still  necessary  to  complete 
the  system  of  the  empire^  particularly  since  the  British  orders 
in  council^  of  November  1807. 

"  But  the  great  designs  of  your  majesty^  cannot  be  fully  aC' 
eomplishedy  except  by  the  union  of  Holland,  It  is  necessary  to 
complete  so  astonishing  a  creation, 

"  Finally^  the  uiiion  of  Holland  augments  the  empire^  in  ren- 
dering more  close  the  frontiers  she  defends^  ^c,  adding  to  the 
security  of  its  arsenals  and  docks.  It  enriches  it  by  an  industri- 
ous, thrifty  and  laborious  people,  who  will  add  to  the  stock  of 
public  wealth,  by  increasing  their  private  fortunes.  There  is 
no  people  more  estimable  or  better  adapted  to  derive  benefit 
from  the  advantages  which  the  liberal  policy  of  your  govern- 
ment affords  to  industry.  France  could  not  have  made  a  more 
valuable  acquisition. 

"  The  annexation  of  Holland  to  France,  is  the  necessary 
consequence  of  the  union  of  Belgium.  It  completes  your  ma- 
jesty's empire,  as  well  as  the  execution  oi  your  system  of  war ^ 
politics^  and  trade,'*'* 

That  mind  is  degenerate  or  sluggish  indeed,  which  does 
not  sympathize  in  the  emotions  of  keen  indignation,  which 
must  have  agitated  the  patriotic  citizens  of  Holland,  when 
they  read  such  a  justification  as  the  foregoing,  for  the  fatal 
violence  committed  on  their  national  independence.  They 
must  have  felt,  that  they  were  not  only  outraged  by  the  most 
impudent  of  falsehoods  and  the  most  flimsy  of  sophisms, 
but  that  they  were  the  objects  of  something  that  bordered 
on  irony,  when  they  were  told,  that  the  very  calamities 
into  which  France  herself  had  plunged  their  country,  that 
the  commercial  losses  and  disadvantages,  the  financial  embar- 
rassments, the  national  weakness,  and  the  individual  poverty 
which  they  owed  to  the  rapacious  and  malignant  policy  of  the 
French  emperor, — that  the  very  direction  which  he  himself 
had  compulsively  given  to  their  public  counsels,*invested  him 
with  the  right  to  go  further;  to  expunge  Holland  from  the  cata- 
logue of  states,  and  to  multiply  their  miseries  by  condemning 
them  to  share  in  those,  which  are  peculiar  to  the  wretched 


1^11.]  Relations  with  France*  219 

tiondition  of  a  French  subject.  How  must  they  have  received, 
under  all  circumstances,  the  compliment  paid  to  them,  in  the 
phrase  which  savs,  that  '*  there  are  no  people  more  estimable 
or  better  adapted  to  derive  benefit  from  the  advantages  which 
the  liberal  policy  of  the  imperial  government  affords  to  indus- 
tri/.'*^  flow  must  they  have  relished  the  topic  of  consolation 
selected  for  them  in  the  assertion  so  notoriously  false, — *■'  that 
the  period  of  the  power  and  prosperity  of  Holland,  was,  when 
it  formed  part  of  the  greatest  monarchy  then  in  Europe!"  It 
was  cheering  indeed  to  be  thus  reminded  of  the  original  vas- 
salage of  their  country,  and  of  the  galling  yoke  imposed  upon 
their  ancestors  by  the  Spanish  monarchy;  and  to  be  led  by  as- 
sociation to  recollect,  the  heroic  efforts  by  which  the  former 
shook  off  that  yoke,  and  established  the  independence,  of 
which  they  were  about  to  be  bereft.* 

In  the  motives  drawn  from  the  interests  and  views  of  the 
emperor,  we  have  all  an  equal  concern.  The  pretensions  which 
they  imply,  are  fitted  not  only  to  startle  the  nations  of  Ger- 
many, but  to  rouse  every  country  yet  nominally  independent 
to  immediate  exertions  for  self- defence.  If  the  law  of  force  and 
expediency  was  never  more  iniquitously  acted  upon,  than  in  the 
case  of  Holland,  it  never  was  at  the  same  time,  more  unequi- 
vocally and  impudently  avowed.  Hitherto  "  the  great  masters" 

*  It  is  somewhat  curious  to  compare  the  feelings  which  must  really  have 
prevailed  among- the  Dutch,  with  the  lanf^uage  which  was  put  into  the  moutii 
of  their  g-real  dignitaries,  when  made  to  present  an  address  to  their  new 
inonarcii. 

•'  Sire,"  say  the  deputies — "Your  very  fitithful  subjects  of  Holland,  the*- 
memb.ers  of  the  council  of  state,  the  deputies  of  the  legislative  body,  of  the 
land  and  sea  forces,  and  the  deputies  of  the  city  of  Amsterdam,  have  the. 
honour  of  presenting-  themselves  at  the  foot  of  your  majesty's  throne,  res- 
pectively to  declare  the  sentiments  of  admiration,  confidence,  and  obedience 
with  which  they  are  animated. 

"  Tlie  Dutch  people,  sire,  known  in  the  annals  of  history  by  the  exploits 
of  their  heroes,  by  the  spotless  character  of  their  statesmen,  and  the  exer- 
tions made  by  them  to  obtain  and  maintain  their  independence,  are  still  pos- 
sessed of  a  strong  recollection  of  the  virtuesof  their  forefathers." 

The  following'  is  an  extract  from  the  answer  of  Bonaparte. 

"  I  put  a  period  to  xhe  wavering  destinies  of  Italy,  by  placing  the  iroa 
crown  on  my  head.  I  annihilated  the  government  whicli  ruled  Piedmont., 
By  my  act  of  mediation  Ijiistly  appreciated  the  constitution  of  S^dtzerLnd,  and 
brought  the  local  circimistances  of  the  country  in  unison  ivith  the  safety  and  rightt: 
cfthis  imperial  crovin.  I  gave  you  a  prince  of  my  blood  for  your  ruler;  tJiis 
was  intended  as  a  bond  to  unite  the  concerns  of  yourre]>ubiic  with  the  riglits 
pf  the  empire.  My  iiopes  liave  been  deceived;  and  on  this  occasion  I  have 
shown  more  forbearance  than  my  character  generally  admits,  and  mj: 
rights  require." 

Vol,  Jh  2  F 
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in  tyranny,  have  endeavoured  to  skin  and  varnish  over  their 
excesses,  by  pretences  derived  from  legitimate  sources  of  right. 
They  have  never  dared  openly  to  proclaim  self-interest  as  their 
leading  rule  of  action,  and  the  basis  of  all  public  policy.  This, 
however,  is  done  without  disguise  or  reservation,  in  the  Report . 
of  Champagny,  as  our  readers  will  see  at  once,  by  adverting 
to  the  passages  we  have  marked  in  italics.  The  French  minis- 
ter does  not  content  himself  with  laying  it  down  as  a  funda- 
mental and  general  principle,  that  all  the  rivers  which  have 
their  source  in  France,  or  which  wash  the  frontiers,  should 
belong  to  her  as  far  as  the  sea,  together  with  any  country 
which  might  be  so  situated,  as  to  be  able  to  exert  an  unfavour- 
able influence  on  the  happiness  of  the  subjects  of  his  imperial 
majesty,  as  far  as  it  may  consist  in  the  free  vent  of  their  man- 
ufactures and  the  prosperity  of  their  commerce. — He  goes 
further.   He  resolves  the  whole  political  duty  of  his  Emperor 
into  the  mere  principle  of  self-aggrandizement.  He  rejects  and 
disclaims,  all  limits  to  the  right  of  exerting  the  force  of  the  em- 
pire, but  those  which  are  prescribed  by  the  interests  Viu6.  great 
designs  of  the  monarch.   Any  thing  is  lawful,  and  will  be  at- 
tempted if  expedient,  which  may  contribute  to  complete  his 
"  astonishing  creation"  of  power,  or  to  facilitate  his  *^  system 
of  war,  politics  and  trade."  Should  his  majesty's  intended  cre- 
ation^ or  his  great  designs,  embrace  the  consolidation  of  all 
Emope  under  his  own  rule,  or  the  subjugation  of  America, 
it  follows  as  a  necessary  consequence  from  the  doctrine  of 
Champagny,  that  he  may  justifiably  labour  for  this  end,  and 
will  recognise  no  moral  obstacle  whatever. 

The  American  public  w^ill  do  well  to  reflect  upon  this  code 
of  national  law,  and  to  examine  how  far  it  promises  security  to 
their  neutral  rights.  It  has  already  been  applied  to  them  as 
■well  as  to  Holland,  in  the  confiscation  of  their  property  under . 
the  Rambouillet  decree.  The  imperial  doctrine  of  reprisals 
rests  upon  this  solid  foundation.  The  whole  deportment,  in-. 
deed,  of  Bonaparte  towards  us,  has  been  but  a  practical  com- 
mentary. There  would  not  perhaps  be  so  much  danger  in  it, 
were  the  grand  designs  of  the  French  emperor  uniformly  the 
result  of  enlightened,  dispassionate  views  of  self-interest,  or 
of  longsighted  ambition.  But  unfortunately,  the  history  of  his 
caretT  during  the  few  years  past  proves  incontrovertibly,  that 
.they  may  be  dictated  by  narrow  prejudices  and  headlong  pas- 
sions;— by  a  rancorous  hatred  to  the  British  name  and  race 
wherever  found;  by  a  deadly  animosity  to  commerce  and  re- 
publican institutions;  by  an  uncontrollable  impatience  of  even 
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the  shadow  of  independence  in  any  nation  whatever.  We, 
therefore,  in  our  relations  with  the  French  government,  can 
have  no  ground  of  reliance,  but  what  is  eminently  precarious, 
— none  in  fact,  but  its  caprice,  or  the  extent  of  our  concessions 
and  the  earnestness  of  our  supplication. 

But  to  proceed.  The  first  act  of  the  French  emperor  with 
respect  to  Holland,  after  converting  her  into  a  department  of 
the  empire,  was  strictly  consonant  to  the  nature  of  the  whole 
transaction,  and  to  the  spirit  of  that  equitable  legislation, 
which  it  is  the  peculiar  privilege  and  felicity  of  his  own  imme- 
diate subjects  to  enjoy.  A  tax  of  fifty  per  cent,  was  imposed 
and  levied  on  all  colonial  produce,  in  the  hands  of  the  Dutch 
merchants.  Thus  were  they  plundered  by  an  ex  post  facto  law, 
and  made  to  taste  at  once  those  blessings  of  their  new  condi- 
tion, by  which,  as  the  Report  ostentatiously  announces,  they 
were  to  be  compensated  for  their  antecedent  calamities. 

The  sequel  has  been  in  full  unison  with  this  commence- 
ment. The  anti-commercial  decrees  have  been  carried  into 
execution  at  the  point  of  the  bayonet,  and  by  the  infliction 
of  the  severest  punishments.  AH  the  sources  of  public  and 
private  wealth  have  been  completely  cut  off,  while  the  very 
dregs  of  both,  have,  by  the  most  shameless  exactions,  been 
drained  into  the  treasury  of  Paris,  and  the  pockets  of  their 
military  ''  administrators."  Not  satisfied  with  extinguishing 
their  trade,  the  French  emperor,  pursuing  the  same  "*  liberal 
policy"  so  "  favourable  to  industry,"  has  introduced  among 
them  the  Conscription  with  all  its  numerous  comforts  and  "  ad- 
vantages." In  short,  and  to  speak  without  any  mixture  of  levi- 
ty, Holland,  as  we  are  well  informed,  exhibits  a  picture  of 
despondence  and  dejection, — of  ruin  and  distress,  than  which 
nothing  can  be  conceived  more  afflicting  to  a  generous  mind, 
or  more  disgraceful  to  human  legislation.  We  ourselves  saw 
that  ill-fated  country  in  180r,  and  she  was  then  in  a  state  of 
wretchedness,  that  more  than  expiated  all  her  revolutionary 
follies  and  crimes.  Among  her  inhabitants  but  one  energetic 
sentiment  appeared  to  survive, — that  of  the  most  profound  de- 
testation of  their  oppressors,  who  in  their  turn  repaid  them  for 
this  feeling,  by  daily  multiplying  the  worst  excesses  of  despo- 
tism, and  incessantly  probing  to  the  quick  every  sensibilitv 
both  of  their  domestic  and  national  character.  Whoever  has,  of 
late,  held  much  personal  intercourse  with  the  mercantile  body 
in  Holland,  and  observed  narrowly  the  treatment  to  which  they 
are  subjected,  must  be  convinced  that  Bonaparte  hates  and  de- 
spises the  whole  class  throughout  the  world. 
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We  shall  now  pass  to  a  topic  of  a  more  pressing  interest — 
that  of  the  repeal  of  the  Berlin  and  Milan  decrees, — or  rather 
to  the  true  question  in  the  case, — whether  the  unjust  edicts 
of  France  were  on  the  second  of  November  last,  so  revoked  or 
modi  tied  as  that  they  ceased — conformably  to  the  president's 
])roclamation, — to  violate  the  neutral  rights  of  the  United 
States.  The  actual  state  of  things  with  respect  to  these  edicts, 
will  also  of  course,  fall  under  our  consideration.  It  would  seem 
that  the  highest  importance  is  made  to  attach  to  the  determi- 
nation of  this  point,  inasmuch  as,  if  we  are  to  credit  authorita- 
tive intimations,  it  is  to  fix  the  long  unsettled  policy  of  our 
government,  and  to  place  us  in  hostile  array  against  Great 
Britain,  should  she  persist  in  her  orders  in  council. 

We  ourselves  would  protest  against  the  necessity  or  wisdom, 
of  giving  any  such  momentous  influence  to  this  topic,  even 
though  it  were  established,  beyond  the  possibility  of  a  doubt, 
that  all  the  iniquitous  edicts  of  France  concerning  our  trade, 
were  formally  and  substantially  repealed  at  this  time,  and  our 
commerce  with  the  French  empire  placed,  for  the  moment,  on 
a  truly  lucrative  fooling.  A  war  with  England  grounded  upon 
any  act  or  declaration  whatever  of  the  French  emperor,  would 
appear  to  us  nothing  short  of  madness  in  any  event.  It  is  im- 
possible that  we  should  think  otherwise,  nor  can  our  readers, 
when  they  reflect  upon  their  past  experience  of  the  dispositions 
of  the  French  emperor, — upon  his  general  designs,  and  habi- 
tual policy.  Neither  we  nor  they,  when  we  call  to  mind  the  his- 
tory of  his  past  measures  in  relation  to  our  trade  and  rights, 
or  dwell  upon  the  details  given  in  the  foregoing  pages,  can, 
consistently  with  any  principle  of  good  sense,  consider  a  change 
in  his  conduct  at  this  period,  in  any  other  light,  than  as  spring- 
ing from  passions,  in  the  gratification  of  which  it  would  be 
criminal  to  co-operate,  and  as  looking  to  ends  which  our  dear- 
est interests  forbid  us  to  promote.  The  complete  development 
of  this  opinion  will  not,  however,  be  of  indispensable  impor- 
tance. The  people  of  this  country  will  not,  we  trust,  although 
the  eflbrt  has  been  made  to  imbue  them  with  the  notion,  that  a 
war  with  England  is  a  necessary  coiTelative  to  the  repeal  of  the 
French  edicts, — nor  will  the  federal  legislature,  upon  whom 
it  may  probably  be  attempted  to  impress  the  same  idea, — suff'er 
themselves  to  be  betrayed  into  so  pernicious  an  error. 

The  public  mind,  moreover,  cannot,  we  think,  long  continue 
insensible  to  the  evidence  of  facts,  or  hesitate  to  admit  the 
truth  of  the  following  positions,  which  we  hope  to  establish  to 
the  satisfaction  of  our  readers;  that  the  French  edicts  were  not 
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repealed  on  the  second  of  November  last,  conformably  to  the 
tenor  of  the  law  of  March,  or  of  the  president's  proclamation; — 
that  they  still  impend  over  our  heads,  and  consequently,  that  the 
United  States  are  in  no  manner  pledged  to  France,  for  the  con- 
tinuation of  the  non  intercourse  against  Great  Britain.  In  dis- 
cussing these  points,  we  do  not  mean  to  repeat  the  arguments 
we  have  already  urged  in  our  first  number,  but  only  so  far,  as 
may  be  requisite  for  the  enforcement  of  those,  which  the  in- 
termediate events,  and  more  recent  reflection  have  turnished* 

It  will  be  material  in  the  first  place,  for  the  proper  compre- 
hension of  the  whole  subject,  to  refer  to  the  history  and  spirit 
of  the  law  of  congress,  which  empowered  the  president  to  re- 
vive the  non-intercourse  as  to  one  belligerent,  under  certain 
specified  circumstances.  The  non-intercourse,  as  our  readers 
know,  was  substituted  for  the  embargo, — a  measure  found  in 
its  operation  upon  ourselves,  too  oppressive  to  be  endured. 
The  non-intercourse,  in  all  its  shapes,  was  intended  to  answer 
the  ends  contemplated  by  the  embargo.  Those  ostensiblv  were, 
and  could  ostensibly  be,  none  other,  than  to  snatch  our  com- 
merce from  foreign  depredations,  and  to  recal  the  belligerents 
through  the  severity  of  the  privations  to  which  it  might  subject 
them,  to  a  proper  sense  of  their  interests.  lo  one  respect,  in- 
deed, the  embargo  and  the  non-intercourse  differed  as  to  their 
tendency;  that  the  first  was  presented  under  the  character  of  an 
expedient  to  avoid  a  war  with  both  belligerents,  to  which  we 
were  said  to  be  unequal,  and  that  the  latter  rather  looked  to 
a  war  WMth  one  belligerent  in  a  certain  event,  and  indeed  held 
out  this  prospect,  as  an  inducement  to  the  more  speedy  ac- 
ceptance of  our  overture,  by  one  or  the  other. 

But  the  main  drift  of  all  our  restrictive  measures,  was  to 
replace  our  trade  not  merely  upon  a  speculatively  honour- 
able, but  also  upon  an  extensively  lucrative  footing; — to  re- 
trieve the  commercial  advantages  of  which  we  were  deprived, 
by  the  continuance  of  the  retaliatory  system  of  the  belli- 
gerents. In  all  our  appeals  to  them,  whether  legislative  or 
diplomatic,  on  the  subject  of  their  decrees,  we  had  in  view,  not 
the  rehabilitation  of  an  abstract  right,  but  the  recovery  of  a 
substantial  benefit; — oi ^profitable  prerogative.  It  would  be  ab- 
surd to  say,  that  we  aimed  exclusively,  or  principally,  at  saving 
the  point  of  honour.  By  the  adoption  of  such  means  that  was 
but  too  clearly  sacrificed; — evidently  waived;  never  to  be  again 
asserted  with  any  admissible  pretension,  or  colour  of  impar- 
tiality, until  we  should  have  totally  discarded  commerce  as  a 
•weapon^  and  opened  an  entirely  new  and  distinct  score  with 
both  belligerents. 
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The  act  of  May,  contemplated  therefore,  such  a  revocation  of 
the  retaliatory  edicts,  as  would  not  only  reanimate  our  rights, 
but  restore  an  advantageous  freedom  to  our  trade.  From  the 
very  nature  of  the  proceeding,  the  overture  which  it  contain- 
ed, must  have  heen  understood  in  this  sense  by  both  belliger- 
ents. Neither  could  have  mistaken  our  object,  nor  supposed 
that  the  mere  promise  of  a  revocation  of  its  decrees,  accom- 
panied, however,  by  the  enactment  of  municipal  laws,  tanta- 
mount in  effect, — would  be  a  fair  or  satisfactory  compliance 
with  our  requisition.  Nor  for  another  reason  which  we  shall 
proceed  to  state,  could  either  have  been  ignorant,  that  the  act 
of  congress  implied  such  a  repeal  or  modification,  as  would 
restore  our  commerce  to  its  original  freedom  and  security^  as 
far  as  this  object  could  be  accomplished  by  the  yielding  bel- 
ligerent. 

Even  upon  the  face  of  the  act,  it  was  obviously  one  of 
the  principal  ends  of  the  framers,  in  case  their  proposition 
were  accepted  by  either  of  the  belligerents,  to  remove  thus 
every  pretext  for  the  continuance  of  the  decrees  of  the  other, 
and  to  arm  themselves  with  an  irrefragable  argument  on  a  final 
application  for  their  repeal.  Now  it  must  have  been  evident  to 
congress  and  to  every  understanding,  that  this  particular  pur- 
pose could  not  be  achieved,  unless  the  previous  revocation 
were  wholly  unequivocal,  clogged  with  no  uncertain  delays, 
with  no  unlawful  or  impracticable  conditions; — unless  it  were 
equivalent  to  a  real  change  of  system.  They  knew,  that  as 
something  more  than  a  -mere  pretext  was  required  by  both 
belligerents,  for  the  revocation  of  their  decrees,  the  one  from 
whom  they  might  demand  that  measure,  on  the  ground  of  the 
example  being  set  by  the  other,  would  naturally  and  justifiably, 
inquire  into  and  be  determined  by,  the  sincerity,  and  sufficien- 
cy of  the  previous  repeal;  would  closely  investigate, — as  we 
ourselves  were  bound  to  do  before  we  proceeded  to  act  upon 
it — the  quo  anhno  with  w^iich  it  was  made,  the  scope  of  its 
operation,  and  its  competency  to  the  object. 

Moreover,  congress  had,  in  their  act  of  May,  another  pal- 
pable aim.  This  was,  in  case  the  abandonment  by  all  parties, 
of  the  retaliatory  system,  could  not  be  effected,  to  bring  one 
of  the  belligerent  nations  at  least,  to  such  terms,  as  would  leave 
us  no  reasonable  ground  of  further  complaint  against  her,  and 
afford  us  some  good  colour  of  safety  and  impartialiti/^  for  re- 
newing with  her  the  relations  of  peace  and  friendship;  so  that 
we  might  at  length  have  but  one  wrong-doer  to  petition,^or  but 
one  antagonist  to  fight,  should  we  ever  prevail  upon  ourselves 
to  resort  to  arms.  It  must  be  almost  superfiuotis  to  add,  that 
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to  enable  us  to  arrive  at  this  desirable  consummation,  with  a 
due  regard  to  oar  honour  and  true  interests,  nothing  could  be 
sufficient,  short  of  a  total  and  honest  relinquishment  by  one  or 
the  other  belligerent  of  all  regulations  incompatible  with  our 
rights, — a  prompt  cessation  from  injury  of  every  kind, — a 
practical  demonstration  of  good  will  towards  our  commerce. 

After  the  foregoing  remarks  it  cannot  be  difficult  to  decide, 
in  what  case  alone  the  president  was  authorized  to  issue  his 
proclamation,  pursuant  to  the  true  interpretation  of  the  act  of 
congress.  The  revocation  specified,  was  to  be  such,  as  that  the 
decrees  of  the  belligerent  making  it,  should  have  actually 
ceased  to  violate  our  neutral  rights;  such  as  that,  after  this 
cessation,  an  interval  of  three  months  should  be  allowed, 
before  all  the  pi'ovisions  of  the  law  were  carried  into  effect,  in 
order  to  give  time  to  our  government  to  apply  for  the  repeal 
of  the  counter-edicts,  and  to  enable  their  authors  to  decide 
upon  this  application.  Now  it  must  be  obvious,  from  the  very 
nature  of  things,  that  a  revocation  depending  upon  a  doubtful 
condition  to  be  performed  at  a  future  da}^  could  not  fall  under 
this  description,  nor  justify  the  President  in  issuing  his  procla.- 
mation  at  the  period  of  the  date  of  that  revocation;  and  in 
fact,  that  any  co)iditional  XQSOC2it\ou^  other  than  one  of  which 
the  condition  could  be  executed  simultaneously  with  its  enact- 
ment, was,  under  such  circumstances,  an  absurdity  in  terras. 

We  hold  it,  moreover,  to  be  little  less  than  self-evident,  that 
■a  revocation  not  to  become  absolute  until  our  law  of  May  was 
faithfully  executed  in  all  its  provisions,  both  as  to  the  issuing 
of  the  President's  proclamation,  and  the  revival  of  the  non- 
intercourse, — could  not  have  come  within  the  meaning  of  con- 
gress. There  would  be  in  this  proceeding,  something  like  what 
the  logicians  call  a  vicious  circle.  The  law  of  Mav  could  not 
have  been  thus  executed  without  a  previous  revocation,  and 
to  suppose  that  revocation  to  depend  reciprocally  upon  the  ex- 
ecution of  the  law,  involves  a  contradiction  and  absurdity.*' 
If  an  act  of  revocation  by  one  belligerent,  of  this  nature,  were 
not  a  nullity  in  itself,  it  would  be  still  irreconcileable  with  the 
tenor  of  our  law,  inasmuch  as  it  would  exclude  the  idea  of  an 

*  Mr.  Russel  our  present  charg^  d'affaires,  in  Paris,  r.ppears  to  have  had 
some  confused  notion  of  this,  when  he  says,  in  his  sliarp  remonstrance  to  the 
duke  of  Cadore,  concerning  the  seizure  of  the  brig-  New  Orleans  Packet, 
*'Itis  of  no  importance  that  the  British  Orders  in  Council  have  not  beei^ 
**  withdrawn,  if  the  United  States,  in  due  titne,  perform  the  condition,  which 
•'depends  alone  on  thena.  .dnd-uhat  is  this  condition^  iVhyto  execute  an  act  oj 
^* congress  against  the  British,  iv/iich  to  be  thus  e^^eciited requires  the  prei'ious  rf- 
"^vocation  rfthe.-ie  very  decrees.'''* 
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interval  of  three  months,  such  as  the  law  stipulates,  for  the 
purposes  we  have  mentioned.  It  would  be  inadmissible  also» 
because  it  would  weaken,  if  not  entirely  destroy,  the  ground 
of  the  application  to  be  made  for  the  repeal  of  the  decrees  of 
the  other  power.  It  would  inspire  no  confidence  into  the  lat- 
ter: if  she  consented  to  do  any  thing  it  could  lead  her  to  grants 
and  would  intitle  us  to  ask,  nothing  more  than  a  conditional  re- 
vocation of  the  same  purport;  and  thus  we  would  be  placed  in 
a  singularly  awkward  and  injurious  predicament, — with  the  de- 
crees of  both  belligerents  suspended  over  our  heads  or  in 
partial  operation  against  iis^  for  several  months; — exposed  at 
the  expiration  of  that  period,  to  the  certain  revival  of  those  of 
One  or  the  other,  if  we  fulfilled  the  condition  prescribed  by 
either, — and  brought  back  to  the  very  point  from  which  we 
set  out,  by  being  again  reduced  to  the  necessity  of  choosing 
between  them  as  enemies. 

There  is  still  another  and  conclusive  reason,  why  the  idea  of 
admitting  a  revocation,  of  the  character  of  that  described  in 
the  preceding  paragraph,  would  have  been  both  unhesitatingly 
and  indignantly  rejected  by  congress.  It  would  be  offensive 
to  the  dignity  and  honour  of  our  rulers,  as  implying  a  doubt 
whether  they  possessed  enough  of  energy  or  good  faith  to  ex- 
ecute their  formal  laws, — to  discharge  their  most  solemn 
obligations.  They  could  not  of  course,  without  crouching  un- 
der a  most  contumelious  insinuation,  and  submitting  to  a 
gross  violation  of  the  common  courtesy  due  from  indepen- 
dent powers  to  each  other,  sanction  in  any  way,  or  take  as 
the  foundation  of  an  important  proceeding  on  their  part, 
the  act  of  a  foreign  government,  of  which  the  very  terms 
announced  distrust,  in  the  inviolability  of  their  engage- 
ments. But  the  position  is  indisputable,  that  a  repeal  resring 
on  the  express  proviso,  that  our  non-intercourse  should  be 
revived,  conformably  to  the  pledge  so  solemnly  given  in  the 
law  of  May,  would  be  an  act  of  the  kind  here  described.  If 
the  American  Executive  consented  to  issue  his  proclamation 
in  virtue  of  a  repeal  so  conditioned,  he  would  place  the  United 
States  on  a  footing  of  disgraceful  inferiority,  as  his  procla- 
mation would  evidently  take  for  granted  the  good  faith  of  the 
other  party,  while  our  own  was  insultingly  called  in  question. 

We  shall  now  proceed  to  put  a  case  about  which,  if  the  pre- 
ceding remarks  have  any  force  in  them,  there  can  be  but  one 
opinion.  Let  us  suppose  that  one  of  the  belligerents — France 
for  instance — had,  on  the  5th  of  August  1810,  announced  a 
revocation  of  her  decree^  qualified  however,  as  follows; — that 
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the  revocation  was  to  date  only  from  the  2d  of  November  en- 
suing, and  the  decrees  to  be  in  full  force  in  the  interval; — that 
all  our  vessels  of  every  description.,  whether  liable  or  not  to 
their  operation,  arriving  in  her  ports  after  the  said  2d  of  No- 
vember,  should    be   sequestered.,   and    retained    as   hostages, 
until  his  imperial  majesty  could  learn  ihat  we  had  carried  our 
law  completely  into  effect  on  the  2d  of  February; — making 
it  thus  necessarv  that  the  sequestration  should  endure  for  a 
space  of  four  or  five  months, — at  the  expiration  of  which  time 
only,  American  trade,  limited  however,  to  the  traffic   in  our 
own  produce,  would  be  graciously  exempted  from  the  opera- 
tion of  the  decrees.    If  such  a  revocation  as  this  had  been, 
brought  within  the  view  of  congress,  when  they  were  passing 
their   law    of  May,  would  they    have  considered   it  in   any 
other  light,  than  as  utterly  irreconcilable  with  the  letter  and 
spirit  of  their  act?  Would  they  even  have  brooked  the  idea 
of  the  sequestration  of  our  vessels,  as  pledges  for  their  fidelity* 
in  the  due  execution  of  their  engagements, — of  a  measure 
bearing  upon  the  face  of  it  a  suspicion  so  discreditable  to  their 
honour,  and  threatening  very  serious  loss  to  our  merchants^ 
If  now, — on  the  other  hand, — we  imagine,  that, — in  defiance- 
of  every   principle   of   reason,   and   to   the    disregard  of  all 
national  dignity  and  personal  pride, — they  had  then,   or  at 
any  subsequent  period,  declared  this  revocation  to  be  suitable 
and  within  the  scope  of  their  law,  and  that  the  President  of 
the  United  States  had  issued  his  proclamation  accordingly, — 
nevertheless,  could  any  intelligent  and  candid   mind,  inves- 
tigating dispassionately  the  circumstances  of  the  case,  con- 
sent to  allow  that  the  French  decrees  were  actually,  on  the  2d 
of  November,  so  revoked,  as  to  satisfy  all  the  provisions,  or 
even  the  leading  requisition  of  the  law  of  May? 

Our  readers  can  have  no  difficulty  in  perceiving  the  appli- 
eation  which  we  mean  to  make,  of  what  has  been  hitherto 
said,  nor  will  it  be  possible  for  them  to  resist  the  force  of  the 
conclusions  we  shall  draw.  Those  who  are  acquainted  v/ith 
the  facts  of  the  history  of  the  pretended  revocation  of  the  Ber- 
lin and  Milan  decrees,  must  see  at  once,  that  we  have  been 
supposing  a  case  in  its  worst  features  the  same  as  that  revo- 
cation, but  altogether  much  less  exceptionable  and  illusory 
both  in  substance  and  manner.  That  the  revocation  of  the  5th 
of  August  was  conditional.,  and  prospective  as  to  the  period 
when  it  was  to  take  effect,  is  now  universally  conceded,  what- 
ever doubts  might  have  obtained  at  first  on  this  head,  or  what- 
tever  difference  of  sentiment  may  yet  prevail,  concerning  the 
nature  and  number  of  the  conditions.  This  fact  alone  would, 
accf.-rdingto  the  doctrine  maintained  in  p.  225,  be  suf^cient  t* 
Vol.  II.  SO 


228  Relations  with  France.  {Oct. 

prove  the  point,  which  forms  our  immediate  subject — to  wit, 
that  the  French  decrees  were  not  revoked  on  the  2d  of  Novem- 
ber, consonantly  to  the  tenor  of  the  act  of  congress.  But  we 
intend  to  go  much  further. 

We  shall  be  content,  however,  before  we  proceed  to  no- , 
tice  the  circumstances  which  distinguish  the  revocation  of 
August  from  the  case  we  have  supposed  above,  to  rest  our 
argument  upon  their  unquestionable  identity  in  one  respect; 
that  of  the  proviso  concerning  the  revival  of  the  non-inter- 
course at  the  stipulated  period.  The  evidence  of  notorious 
facts  and  the  intermediate  official  declarations  of  the  French 
government,*  put  it  beyond  doubt,  that  the  revocation  of 
August  was  not  intended  by  the  Emperor  to  be  absolutef 
Until  information  was  received  in  France  of  the  complete 
execution  of  our  law  on  the  2d  of  February;  that  in  the 
interval,  all  our  vessels,  however  circumstanced,  entering 
French  ports,  even  after  the  2d  of  November,  were  to  be  se- 
questered; and  that  during  the  same  interval,  the  capture  of 
American  vessels  under  the  Berlin  and  Milan  decrees  was  held 
lawful,  although  confiscation  was  not  to  ensue,  but  in  the  event 
of  our  failing  to  revive  the  non-intercourse  against  England. — , 
Such  then  was  the  pretended  revocation  of  August.  We  need 
not  suggest  the  necessary  inference. 

It  is  true  that  neither  General  Armstrong  nor  Mr.  Madi- 
son, originally  understood  the  French  government  in  this 
sense.  The  former  in  his  letter  to  Mr.  Pinkney  of  the  29th 
September,  states  his  interpretation  of  the  duke  of  Ca- 
dore's  first  letter  to  be,  that  the  decrees  were  absolutely  to 
cease  on  the  2d  of  Novemberj  and  Mr.  Madison,  according 
to  Mr.  Smith's  pamphlet,  xvas  *•'•  conjicknt^"*  of  the  same  things 

*  See  the  letter  of  the  grand  judge,  minister  of  justice,  to  the  president 
(,ftiie  council  of  prizes — December  25th,  ISIO.  The  following  is  the  mate- 
rial \)uv{. — "In  consequence  of  this  eng-ae^ement  entered  into  by  the  govern- 
ment of  the  United  States,  to  cause  their  rights  to  be  respected,  his  majesty  or- 
<levs,  that  all  the  causes  that  may  be  pending  in  the  council  of  prizes  for 
captures  of  American  vessels,  made  after  the  first  ofNoniember,  and  those  that 
may  in  future  be  brought  before  it,  shvall  not  be  judged  according  to  the  princi- 
ples of  the  decrees  of  Berlin  and  Milan,  but  that  they  shall  remain  suspended; 
the  vessi  Is  raptured  or  seized  to  remain  only  m  a  state  of  sequestrution,  and 
the  rights  of  the  proprietors  being  reserved  for  them  until  the  second  of  Feb- 
ruary next,  the  period  at  which  tlie  United  Stales  having  fulfdled  the  en- 
gagement to  cause  their  rights  to  be  respected,  the  said  captures  shall  be 
declared  null  by  the  council,  and  the  American  vessels  restored,  together 
with  tiieir  cargoes,  to  their  proprietors." 

^  f  Admitting  for  tlie  sake  of  argument, — what  we  deny, — that  the  revoca- 
tion was  serioui;  in  any  respect,  or  that  any  revocation  was  even  possible,  the 
negative  of  v/hich  wc  shall  establish  in  the  sequel. 
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and  confident  besides^  that  from  that  day  our  commercial  rela-: 
tions  with  France  xvoidd  be  incwnbered  xvith  no  restrictions  or 
embarrassments  xvhatever.*  Charity  compels  us  to  admit  that 
this  was  the  real  belief  of  the  Executive;  for,  otherwise,  there 
is  scarcely  any  term  of  reproach,  or  reprobation,  which  might 
not  be  justly  applied  to  his  official  deportment  in  this  affair. 
Neither  General  Armstrong,  however,  nor  Mr.  Madison 
would  have  fallen  into  so  gross  and,  for  some  of  our  mer- 
chants, so  injurious  a  mistake,  had  they,  instead  of  catching 
at  the  general  declarations  of  the  duke  of  Cadore,  examined 
narrowly  the  conditions  annexed  to  them,  and  kept  in  view 
the  characteristic  duplicity,  and  the  fundamental  policy  of  the 
French  government. 

The  language  of  the  official  paper  which  we  have  cited  in 
the  note  to  the  last  page,  and  that  great  teacher  of  wisdom, 
experience,  must  have  completely  undeceived  them,  and  those 
who  laboured  under  the  same  delusion.  It  can  scarcely  be 
necessary  for  us  to  state,  what  is  so  universally  known,  that 
the  American  vessels  which  arrived  in  France  after  the  2d  of 
November,  were,  until  a  very  late  period,  in  all  cases  seques- 
tered; that  during  the  same  interval,  captures  continued  to 
be  permitted  under  the  Berlin  and  Milan  decrees  as  before, 
with  this  modification,  however,  in  our  favour,  that  the  cases 
were  suspended  in  the  council  of  prizes.  It  is  but  recently 
that  we  have  received  some  vague  information  concerning  the 
liberation  by  the  authority  of  the  Emperor,  of  the  vessels  so 
sequestered  and  captured.  A  few  favoured  ships,  in  cases  of 
a  peculiar  nature,  or  which  answered  some  temporary  object 
of  the  French  government,!  were  indeed  specially  empoxverecl 

*  "  The  wisdom  of  a  learned  man,"  says  the  Scriptui-e,  '-coineth  by  op. 
portunity  of  leisure,  and  he  that  hath  little  business  shall  be  wise."  It  would 
appear,  however,  that  this  rule  has  some  exceptions. — What  inference  fa- 
vourable to  the  immediate  prosperity  of  our  trade  with  France,  does  our  ^a,':- 
^'uiiie  and  prophetic  Executive  draw  from  the  following-  declaration  of  the 
French  emperor  in  his  answer  to  the  Hamburg  deputation — "  That  maritime 
commerce  which  constituted  your  prosperity,  cannot  henceforth  be  revived 
but  in  conjunction  with  the  restoration  of  my  maritime  power.  The  rig-hts  of 
nations,  the  liberty  of  the  seas  and  a  general  peace  must  be  conquered  at  one 
and  the  same  time." 

Or  how  does  Mr.  Madison  interpret  tlie  ensuing  passage  extracted  from 
the  last  Expose  of  the  state  of  the  French  empire?  "  As  for  France  the  con- 
tinental system  has  not  altered  her  condition.  Since  ten  years  we  have  been 
vjithout  marititne  cominerce,  and  ^e  shall  continue  to  be  vjithout  tnaritiiyie  co~in 
vierce.  The  continental  system  is  but  in  its  birth;  persevered  in  forten  vear-^ 
it  will  &c." 

f  Permission  to  return  was  bought  by  some  captains;  all  were  obliged  to 
load  with  specified  articles  of  Frencli  produce,  to  atiswer  certain  fiscal  and 
political  mexis  of  the  French  governm.ent.  We  wer^^  ?o  b<-  duped  by  a  fev; 
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in  the  commencement  of  the  spring,  to  leave  the  ports  of 
France  after  a  long  detention.  Their  return  here^was,  with  a 
sillv,  dogmatical  air  of  triumph,  announced  by  some  of  our 
sanguine  politicians,  as  an  unequivocal  proof  of  the  repeal  of 
the  decrees,  but  it  served  in  reality  to  strengthen  the  opposite 
conclusion. 

The  President,  in  announcing  by  his  proclamation  of  the  2d 
November  that,  on  the  same  day^  the  French  decrees  had  ac* 
tuallv  been  revoked,  promulgated  a  mistake  of  very  fatal  con- 
sequence to  those  of  our  merchants,  who  soon  after  attempted 
to  open  a  trade  with  France.  Fortunately,  however,  the  num- 
ber of  these  was  but  small,  the  sagacity  of  the  commercial  body 
being  greater,  or  their  credulity  less,  than  that  of  their  impe' 
tuous  and  resolute  chief  magistrate.  The  error  into  which  he 
was  betrayed  was  mischievous  not  only  in  this  respect,  but  in 
another  of  much  higher  importance.  The  allegation  which  it  oc- 
casioned our  government  to  make,  of  the  fact  of  the  revocation 
as  announced  in  the  proclamation,  to  the  British  cabinet,  and 
the  new  demand  urged  upon  this  foundation,  for  the  repeal 
of  the  orders  in  council,  has,  since  the  bursting  of  the  bubble, 
not  only  exhibited  us  in  the  ridiculous  light  of  dupes,  but,  as 
we  fear,  operated  to  confirm  our  administration  in  their  present 
disingenuous  and  alarming  policy  on  this  head.  The  apprehen- 
sion we  here  express,  will  not  appear  singular  to  such  as  re- 
flect on  the  force  of  the  amour  propre  in  statesmen,  and  on  the 
reluctance  which  they  "•  who  are  placed  on  an  eminence  that 
they  may  have  a  larger  horizon  than  the  simple  citizen  can 
command,"  must  feel,  to  acknowledge  before  the  world,  that 
they  have  been  egregiously  deceived. 

This  consideration  may  serve  in  part,  to  explain  the  remiss- 
ness,— to  use  no  harsher  term — of  our  Executive  in  seeking 
no  formal,  official  explanation  of  the  precise  extent  of  the  re- 
vocation of  the  French  decrees,  and  of  the  true  nature  and 
scope  of  the  conditions  annexed  to  it.  When  so  much  of  per- 
plexity and  doubt  was  known  to  hang  over  a  subject  of  such  vast 
importance,  when  the  British  government  positively  denied 
the  fact  announced  in   the  proclamation,  and  alleged  their 

cases  of  Indiilgence,  and  so  were  the  French  merchants.  In  the  National  In- 
lellitce-nccr  of  April  17th  there  is  a  list,  said  to  be  correct,  of  the  vessels 
Mhich  h:id  arrived  at  the  port  of  Bordeaux  from  the  1st  of  November  1810, 
to  Februaiy  1811  According  to  this  statement  all  were  in  fact  sequestered, 
although  several  of  them  had  nothing  on  board  bat  native  produce  and  had 
Tp.ade  direct  voyages. 
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incredulity  as  the  motive  for  persisting  in  a  system  so  fatal  to 
our  interests,  as  that  of  their  monstrous  retaliation,  it  was  the 
dutv  of  the  American  government  to  seek  a  thorough  eluci- 
dation of  the  meaning  and  intentions  of  the  French  Emperor. 

Our  executive  owed  it  to  Great  Britain,  who  was  challenged 
to  relinquish  her  Orders,  on  the  ground  of  the  revocation  of  the, 
French  decrees  on  the  2d  of  November,  and  to  Congress  who 
were  called  upon,  on  the  same  ground,  to  adopt  so  serious  a 
measure  as  the  revival  of  the  non-intercourse, — to  make  every 
effort  to  obtain  from  Bonaparte  an  explicit  avowal  of  the  com- 
prehension which  he  intended  to  give  to  the  phrases, — "  new 
principles  of  blockade"  and  "  the  causing  our  neutral  rights 
to  be  respected." 

When  it  became  notorious  that  our  vessels  arriving  in  France 
after  the  2d  of  November,  v/ere  sequestered,  although  some  of 
them  were  not  even  liable  to  the  Berlin  and  Milan  decrees,  no 
pains  should  have  been  spared  to  ascertain  officially  and  with- 
out delay,  the  precise  period  at  which  the  revocation  of  these 
decrees  was  to  become  absolute,  since  the  government  obvi- 
ously committed  a  mistake,  in  supposing  the  2d  of  November 
to  be  that  period. 

Even  Mr.  Madison  will  scarcely  pretend  that,  about  the 
month  of  February  for  instance,  this  point  together  with  the 
foregoing,  were  not,  to  say  the  least,  extremely  doubtful, 
not  only  to  the  public  at  large  and  to  congress,  but  to  hun- 
self,  and  his  coadjutors  in  administration.  Nor  can  he  deny 
that  they  were  of  infinite  importance,  from  their  close  re- 
lation with  the  measures  to  be  pursued  against  England. — 
Yet  was  there  displayed  not  merely  a  culpable  indifference 
about  a  full  eclairctssement^  but  a  strong  disinclination  to  be 
enlightened; — a  petulant  fretfulness  when  there  occurred  either 
an  opportunity  of  procuring  evidence,  or  a  disclosure  of  facts 
explanatory  of  the  truth.  We  saw  an  eager  disposition  on  the 
part  of  the  Executive  to  pervert  the  testimony  borne  by  every 
fresh  article  of  intelligence  from  France,  and  a  marked  pre- 
ference, if  not  a  firm  resolution,  on  the  part  of  the  legislature, 
to  decide,  while  the  subject  was  still  involved  in  obscurity,  or 
rather  before  the  certain  revelations  of  a  few  succeeding 
months,  should  dissipate  every  shadow  of  doubt. 

A  stranger  to  our  domestic  politics,  informed  of  all  the  cir- 
cumstances of  the  case,  might  naturally  have  supposed  that  the 
American  President,  as  soon  as  he  conceived  a  suspicion  of 
the  mistake  into  which  he  had  been  seduced,  would  have  strain- 
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ed  all  his  influence  to  arrest  the  proceedings  of  the  legislature 
on  this  important  point,  until  the  reality  could  be  clearh  crstab- 
iished.  An  observer  of  this  description  mighi;,  moreover,  with 
equal  readiness  have  supposed,  that  Mr.  Madison,  wbtn  he 
discovered  the  imposition  practised  upon  him,  intead  of  labour- 
ing to  conceal  or  palliate  the  fact,  would  have  felt  it  due  to  his 
own  dignity  and  to  the  country,  to  express  a  lively  sense  of  in- 
dignation for  an  outrage  so  humiliating  in  itself,  and  leading  to 
consequences  of  a  most  serious  import  to  our  commerce.  For 
it  must  be  recollected,  that  the  erroneous  proclamation,  might 
have  done  incalculably  more  mischief  to  our  trade,  than  it  ac- 
tually produced,  had  it  not  been  for  the  salutary  incredu- 
lity of  our  merchants;  whose  sad  experience  emboldened  them 
to  incur  the  risk,  of  being  charged  with  pretending  to  *'  lights 
when  hallow'd  eyes  were  blind.'* 

Were  we  to  request  an  impartial  foreigner,  to  pronounce  upon 
the  conduct  of  our  congress  in  this  instance,  we  should  tremble 
to  hear  the  decision,  if  he  undertook  to  award  to  the  American 
people  their  proper  share  of  the  disgrace,  as  the  constituents  of 
this  body.  Congress  had  solemnly  pledged  itself  by  the  law 
of  May,  to  allow  an  interval  of  three  months  to  elapse,  after 
the  revocation  by  one  belligerent  of  her  decrees  in  the  way 
therein  described,  before  the  non-intercourse  should  be  re- 
vived against  the  other.  Was  it  not  then  imperiously  bound 
both  to  the  latter  and  to  its  own  honour,  to  postpone  the  com- 
plete execution  of  the  law  until  all  the  alternatives  were  satis- 
fled; — until  the  clearest  proof  existed  that  the  revocation  was 
such  as  the  law  required;  and  likewise — until  the  full  term 
of  three  months  had  then  intervened?  Would  it  not  have 
been  more  becoming,  just  and  prudent,  if  they  had  refused 
to  expose  themselves,  to  the  chance  of  seeing  their  official 
asseveration  of  a  fact  refuted^  and  their  all  important  edict 
against  England,  involving  this  asseveration,  stultified  and  ex- 
ploded as  it  were,  by  the  disclosures  perhaps  of  the  very  next 
day,  after  the  die  was  cast?  Or,  if  they  had  determined  to  break 
through  the  obligation  imposed  on  them  by  their  own  law; — to 
overlook  the  probable  delinquency  or  treachery  of  France,  and 
at  all  events  to  revive  the  non-intercourse  against  England, 
would  it  not  have  been  more  manly  and  reputable,  to  have  pro- 
elaimed  their  real  motives,than  to  have  made  a  stalking  horse  of 
legislative  faith,  when  they  were  in  the  act  of  violating  it,  and 
lo  have  assumed  as  the  ground  of  their  proceedings  a  fact, 
of  which  they  could  not  be  sure,  and  of  which  the  mere 
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suggestion  is  almost  sufficient,  to  excite  a  smile  of  disdain  and 
derision,  in  the  face  of  the  unprejudiced  portion  of  the  world? 
^  1  he  public  cannot  be  at  a  loss  for  an  answer  to  these  ques- 
.1  tions,  nor  can  any  good  American  be  otherwise  than  over- 
whelmed with  shame,  when  the  history  of  this  transaction  is 
presented  to  his  view.  We  say  nothing  of  the  manner  in  which 
the  business  was  carried  through  the  lower  house,— so  repug- 
nant to  the  character  of  gravity  and  sobriety,  to  all  the  decen- 
cies  and  courtesies,  which  should  belong  essentially  to  the  de- 
liberative assemblies  of  a  nation  like  this.  We  must  confess, 
that  we  can  scarcely  keep  within  the  bounds  of  the  temperance 
ot  phrase,  from  which  we  never  wish  to  depart  in  this  [ournal 
when,  penetrated  with  that  affectionate  solicitude  for  the 
honour  and  welfare  of  this  country,  which  every  motive  con- 
spires to  awaken  in  our  bosoms,  we  look  back,  in  sorrow  and 
indignation,  upon  the  conduct  of  all  the  branches  of  our  ^ov^ 
ernment,  smce  the  commencement  of  this  new  iuRRle  of  the 
French  Emperor.  ^   *° 

In  no  one  instance  has  there  been  either  wisdom  in  their  de^ 
liberations,  or  fortitude  in  their  conduct.  Never  certainly  have 
the  public  councils  of  any  nation  exhibited,  within  so  short  a 
period,  so  much  of  conscious  imbecility  and  vainglorious  me- 
nace;—so  much  of  shameless  inconsistency  and  clumsy  disin- 
genuousness,— so  much  of  pedantry  and  foppery,— of  bold  ore- 
tension  and  puling  apology.*  Every  step  of  our  administra- 
tion has  indicated,  if  not  what  BoUngbroke  calls  "  sousine 
prostitution,  at  least  a  combination  of  weakness  and  folly  of 
narrow  prejudice,  and  low  artifice,  calculated  to  produce'ef- 
tects  equally  disastrous.  In  their  habitual  policy  there  is  no- 
'  jning  but  what  is  ignoble  and  inglorious,  confused  and  c^rovel- 
img;  illiberal  and  sordid;— what  is  fitted  to  emasculate  and 
degrade  the  state,  to  lower  the  conceptions  of  the  nation,  and 
munt  her  moral  sense,  the  corner-stone  upon  which  the  fabric 
ot  our  liberty  rests. 

|- 

conf?s"siln',.^.'I'^l"^  ^""  be  deemed  too  harsh,  after  the  following^ 

"It  is  stni  X  ni'^.  rP'?"'^"'^^  P'P"''  ^^  Washington  iu  March  last! 
t;nn  I    f    ^''V'"'''"''''^  r^"^  wiiether  it  is  the  pohcv  of  the  American  i.a 
we  mL  till'  "^  """""  ''  ^^'^"^  commerce;  we  sav  the  unsettled  poin",  Z 
we  may  talk  as  we  please,  but  it  is  still  unseUled.  Hence  all  our  irJnsZe'c- 
c^edTntmh""'  ''"^  ^"^^-^--^'^O-^^'  --'  our  inert  conduct.  Instead  ofa'd^: 
and  trTfirn/P°'^^  "^^  ^V'^  ^^^^^^  "P  the  injrredients  of  a  warlike 

and  pac  he  pohcy  mto  a  compound,  which  has  proved  in  the  end   tn  ,  1 

SS'f"L'r"^^^^^"^  ^»?"^«^  "-  tl-  <^ther.  ^All  calcL\t  "k1  expecta 
W  in  '>K  ^'^'^'  ""^  '^'^  ^^"«"^  experiments,  success^velv  trie^  not  St" 
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We  can  conceive  nothing  more  ridiculous  than  the  suc- 
cession of  legislative  fulminations, — -fulmina  parliamentarian— ^ 
of  angry  resolves  and  arrogant  declarations,  which  we  have 
witnessed  for  some  time  past,  and  of  which  the  issue  has  been 
mischievous  and  formidable  only  to  ourselves.  What  can  be 
imagined  more  contemptible  and  disgraceful,  than  that  un- 
wieldy apparatus  of  temporizing  expedients,  called  the  em- 
bargo systeyn^  for  which  so  much  credit  is  claimed  by  its 
mountebank  inventors,  and  of  which  the  energies,  so  osten- 
tatiously vaunted,  are  like  those  of  the  disciplinary  scourge 
of  a  penitent  monk,  terrible  and  lacerative,  only  to  the  shoul- 
ders of  the  flagellant? 

Emotions  and  fears  similar  to  those  which  arise  in  the  mind 
from  the  general  aspect  of  our  national  councils,  must  be  felt  by 
every  sincere  and  enlightened  well-wisher  of  the  country,  who 
dwells  upon  the  character  of  our  present  chief  magistrate,  as 
developed  in  his  offi*:ial  proceedings,  and  as  it  stands  exposed 
in  the  pamphlet  of  Mr.  Smith.   Even  the  most  sanguine  can 
cherish  no  hope  of  the  extrication  of  the  public  weal,  from  the 
maze  of  preposterous  schemes  and  dishonourable  embarrass- 
ments in  which  it  is  involved, — of  the  resurrection  of  the  pub- 
lic spirit,   or  the  purification   of  the  public  appetite,    while 
either  our  foreign  or  domestic  politics,  are  even  partialis  in- 
fluenced, by  the  clandestine  author  of  Macon's  bills, — the  pa- 
rent of  the  present  non-intercourse — and  the  patron  of  such 
measures  as  the  demolition  of  the  national  bank,  and  the  se-    ! 
cret  law  for  the  occupation  o^  East  Florida.  While  we  remain    i 
even  nominally  under  such  auspices,  there  can  be  no  expectation,    i 
that  the  presidential  chair  will  regain  any  portion  of  the  lustre    ! 
thrown  around  it  by  Washington,  or  that  the  importance  and    ,i 
dignity  of  the  state  will  be  otherwise  than  as  they  now  are, —   I 
low^ered  with  those  of  the  individual,  and  contracted  to  the 
same  dimensions.  Who  is  it  possessed  of  a  "  generous,  refined 
sense  of  glory  and  emulation,"  that  will  condescend  to  aim  at 
public  rewards  and  distinctions  while  the  distribution  of  them, 
remains  in  such  hands; — who  of  this  description,  that  is  not 
ready  to  exclaim  with  the  poet, — 

i^nis  non  consule  tali 


Vilis  honos? 


But  we  should  apologize  to  our  readers  for  this  train  of  ob- 
servation, which  can  be  scarcely  less  mortifying  to  them,  ihan 
it  is  painful  to  us.   To  return  then  to  the  French  d«-crees. 

We  think   we   have   made  it  sufficiently   apparent,  that 
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£hey  were  not  repealed  on  the  second  of  November  last,  con- 
formably to  the  law  of  congress.  It  remains  for  us  to  show, 
that  they  are  not  even  at  this  time  so  revoked  or  modific  d,  as 
to  have  ceased  to  violate  our  neutral  rights; — that  they  have  in 
fact,  undergone  no  change  or  modification  whatever.  We  feel 
assured  that  the  secret  conviction  of  every  intelligent  observer, 
®n  this  subject,  is  in  unison  with  our  own.  The  discussion 
nay,  nevertheless,  be  productive  of  salutary  effects. 

Since  the  more  recent  declarations  of  the  French  emperor 
with  respect  to  his  decrees,  it  is,  as  it  must  be,  universally 
admitted,  that  they  still  exist; — that  they  are  still  '*  the  funda- 
mental laws  of  the  empire."  The  distinction  taken  here  by  his 
Imperial  Majesty's  partisans, — a  distinction  drawn  in  part  from 
their  own  overweening  fondness  far  French  alliance,  and  from 
the  qualified  declarations  of  the  3Ioniteui\  is,  that  althougli 
the  decrees  must  be  allowed  to  exist  for  some  purposes,  since 
it  is  pesitively  so  announced  by  the  French  government,  ye,t 
that  they  are  abrogated  as  regards  iis^  this  country  having  com- 
plied with  the  Emperor's  wishes. 

We  should  suggest  by  the  way,  that  the  resuscitation 
of  the  decrees  in  any  shape,  must  be  a  matter  of  some 
surprise  and  perplexity,  for  those  who  contend,  that  the  en- 
gagements, contracted  by  France,  in  the  Duke  of  Cadore's 
first  letter,  upon  which  the  President's  proclamation  was  found- 
ed, were  regularly  fulfilled,  and  that  the  alternative  prescri- 
bed to  us,  was  nothing  more  than  the  execution  of  our  law  of 
May.  The  letter  of  Cadore  announced,  it  is  true,  a  conditional 
revocation;  but,  upon  the  accomplishment  of  the  condition,  that 
revocation  was  to  be  total,  and  not  limited  by  a  reference  to  us 
alone,  or  to  any  particular  power.  The  terms  of  the  letter  are 
so  broad  and  general,  as  not  to  admit,  by  any  possibility,  of 
different  construction.  It  wa^  understood  from  this  document, 
by  those  even  who  take  the  distinction  above  mentioned,  that 
the  decrees  were  to  be  utterly  extinct; — blotted  from  the  sta- 
tute-book. 

We  cannot  do  better  than  to  lay  before  our  readers  the  most 
recent  of  the  public  declarations  of  the  French  government^ 
i  undeniably  official,  concerning  its  decrees,  and  to  examine  what 
they  establish  with  respect  to  their  vitality  and  character. — The 
answer  given  on  the  20th  March  last  by  the  French  Emperor 
to  the  deputation  from  the  cities  of  Hamburg  and  Bremen, 
and  which  was  published  in  the  Moniteur,  contains  the  follow- 
ing language. 

"  The  decrees  of  Berlin  and  Milan  are  the  fundamental  law  of 
my  empire;  they  cease  to  have  their  effect,  or  to  operate,  only  as 
Vol.  II.  2  H 
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to  those  nations  which  defend  their  sovereignty  and  maintain  the 
relij^ion  of  their  flag.  The  decrees  of  Berlin  and  Milan,  resulting 
from  the  nature  of  things^  shall  continue  to  form  the  public  code  of 
my  empire,  as  long  as  England  perseveres  in  her  orders  in  coun- 
cil of  1806  and  1807,  and  violates  the  stipulations  of  the  treaty  of 
^Utrecht." 

The  declaration  contained  in  this  last  sentence  was  made  in 
the  preceding  month,  by  the  French  minister  of  foreign  affairs^ 
in  his  Report  to  the  emperor  on  the  state  of  the  empire. — Cham- 
pagny  addresses  his  sovereign  in  this  language;  "  Your  majesty 
will  persist  in  maintaining  your  decrees,  as  long  as  England 
shall  adhere  to  her  orders  in  council."  The  phrase  was  con- 
strued in  England  according  to  its  obvious  or  literal  sens^.  The 
Marquis  Wellesley  in  his  answer  to  an  application  of  the  com- 
mittee of  American  merchants,  remarked  that,  according  to 
this  declaration  of  Champagny,  the  French  decrees  could  not  be 
repealed,  since  the  Orders  in  Council  were  still  in  existence. 
The  English  newspaper.  The  Times^  repeated  this  observation. 
To  the  comments  of  the  Times,  the  Moniteur,  in  order  to  recon- 
cile the  seeming  contradiction,  published  on  the  first  of  March 
last,  the  following  rejoinder  from  the  French  government. 

"  The  alleged  contradiction  is  not  difficult  to  explain.  The  de- 
crees of  Berlin  and  Milan  are  withdrawn  as  to  America,  because 
America  is  taking  measures  to  cause  her  flag  to  be  respected; — be- 
cause she  prevents  it  from  being  denationalized,  and  because  she 
refuses  to  submit  to  the  orders  of  1806  and  1807.  The  other  neu- 
tral powers  who  shall  acknowledge  the  British  orders  in  council  of 
1806  and  1807,  and  who  shall  not  make  opposition  to  the  pressure 
of  these  orders  upon  them,  shall  be  henceforth  subject  to  the  de- 
crees of  Berlin  and  Milan.  These  decrees  are  not  then  withdrawn 
as  regards  them.  The  minister  of  exterior  relations  was  therefore 
entitled  to  say,  "  Your  majesty  vi'iW  persist  in  maintaining  your  de- 
crees as  long  as  England  shall  maintain  her  orders  in  council.'*  He 
might  have  added,  (^but  that  was  unnecessary^  since  it  is  so  exfiressed 
verbally^  in  the  Milan  decree)  that  the  decrees  of  Berlin  and  Milan 
ivill  be  repealed  for  those  nations,  who  shall  cause  their  flag  to 
be  respected,  and  maintain  its  neutrality." 

"  The  decrees  of  Berlin  and  Milan  are  not  arbitrary  acts;*  they 
result  from  the  nature  of  things.  They  can  neither  be  changed^  nor 
modified.,  nor  susfieiided.  The  flag  of  every  neutral  nation,  who  cau- 
ses it  to  be  respected,  is  regaixled  as  neutral  and  national;  it  is  n^t 
ivithin  the  reach  or  scope  of  the  Milan  and  Berlin  decrees.  On  the  con- 
trary, every  flag  which  2i  feeble  or  pusillanimous  nation  suffers  to  be 
in.Hulttd  ami  denatio7ialized  cannot,  from  that  very  circumstance,  be 
acknowledged  as  neutral;  it  has  become  English.   Tlte  decrees  of 

*  Matters  of  positivcj  law. 
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BerliJi  and  Milan  will  be  eternally  the  fundamental  laiu  of  France, 
because  they  spring  from  the  nature  of  things;  and  whenever  Eng- 
land reverts  to  her  blockades  upon  paper,  the  decrees  of  Berlin 
and  Milan  will  resume,  of  right,  their  full  activity.  England  shall 
also  be  blockaded  on  paper. "^^ 

Such  is  the  formal,  authoritative,  decisive  expianation  of  th^ 
French  government  with  respect  to  the  existence  and  genius 
of  its  decrees.  Let  us  now  stop  to  trace  the  consequences  ne- 
cessarily flowing  from  the  character  given  to  them. — We  should 
however,  beg  our  readers  to  make  one  preliminary  remark 
\vith  us.  It  is,  that  in  the  foregoing  declarations,  our  act  of 
May  is  put  entirely  out  of  the  question.  According  to  the 
imperial  doctrine,  which  must  certainly  be  the  true  one  in  the 
case, — that  act  could  have  had  no  connexion  with  the  pro- 
ceedings of  the  French  government  in  relation  to  the  decrees. 
Their  repeal,  whether  y^a^^  or  future^  is  placed  upon  grounds 
wholly  independent  and  exclusory  of  the  proposition  or  over- 
ture contained  in  the  act  of  May:  a  circumstance  which  gives 
quite  another  aspect  to  the  affair,  than  that  under  which  our 
administration  affect  to  view  it.  This  circumstance,  we  sav, 
gives  the  affair  quite  a  different  aspect,  inasmuch  as  it  re- 
pels the  idea  of  any  thing  like  a  contract  or  engagement.^  betweepi. 
us  and  the  French  government,  founded  upon  the  law  of  Mav, 
and  thus  destroys  one  of  the  principal  reasons  iilready  urged 

*  The  following  is  the  text  of  the  original. 

"  Cela  n'estcependant  pas  difficile  a  comprendre.  Les  decretsde  Berlin  ct. 
de  Milan  sent  rapportes  pour  I'Am^rique,  parceque  rAmericjue  prend  dus 
mesures  pour  faire  respecter  son  pavilion,  qu'elle  empeche  qu'il  r>e  soit  de- 
nationalise, etqu*elle  refuse  de  se  soumettre  aux  arretes  de  1806  et  de  ISOT. 
Les  autres  puissances  neutres  qui  I'econnaitrent  les  arretes  du  conseil  Bri- 
tannique  de  1806  et  1807,  et  qui  ne  s'opposeraient  pas  a  ce  que  ces  actes 
pesentsur  elles,  seraientdes-lors  sujettes  auxdecretsde  Berlin  et  de  Milan. 
Ces  decrets  ne  sont  done  pas  rapportes  quant  a  elles.  Le  ministre  des  rela- 
tions exterieures  a  done  pu  dire,  que  "  S.  M.  persistera  a  maintenir  ses  d€* 
**  crets,  tant  que  I'Angleterre  maintiendra  ses  ordres  du  conseil."  11  auraft 
pii  dire,  mais  cela  ^tait  inutile,  puisque  cette  declaration  se  trouve  textuellemetfi; 
dans  k  decret  de  Milan,  que  les  decrets  de  Berlin  et  de  Milan  seront  rapportes poMv 
Us  nations  quiferont  respecter  leur  pavilion  et  qui  en  maintieadrontla  neutralite.^ 

"  Les  decrets  de  Berlin  et  de  Milan  ne  sont  pas  des  actes  arbitraires;  ils  de-- 
rivent  de  la  nature  des  choses:  onne  peut  ni  les  changer,  ni  les  modifier,  v.\ 
fes  suspendre.  Le  pavilion  de  toute  nation  neutre  qui  le  fait  respecter,  o^x. 
considere  comme  national  et  comme  neutre:  il  n'est  pas  atteint  par  les  de- 
crets de  Berlin  et  de  Milan.  Au  contraire,  tout  pavilion  qu'une  nation  faibfe 
ou  pusillanlme  laisse  insulter  et  denationaliser,  ne  peut  plus,  par  cela,  mime 
etre  reconnu  comme  neutre:  il  est  devenu  Anglais.  Les  decrets  de  Berlin  el, 
de  Milan  seront  eternellement  la  loi  fondamentale  de  la  France,  parcequ'lls 
derivent  de  la  nature  des  choses:  et  toutes  les  fois  que  I'Angleterre  revien- 
jdra  a  ses  actes  de  blocus  sur  le  papier ^  les  decrets  de  Berlin  et  de  Milan  re- 
prendront  d^e  droit  tDitfe  leilr  forte.  L'Anglcterre  s^ra  alisrsi  blgouee  sxif  /?• 
pgpKr.'' 
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in  congress  for  the  revival,  and  which  m^y  hereafter  be  ad- 
vanced, in  favour  of  the  continuance,  of  the  non-intercourse 
against  England. 

But  to  proceed. — The  French  decrees  are  then  the  fun^ 
damental  law  of  the  empire,  which  even  the  emperor,  by 
the  imperial  constitutions, — is  declared  morally  incompetent 
to  destroy  or  to  alter. — They  are  not  even  matters  of  po- 
sitive law,  or  to  be  affected  by  human  legislation. — They  flow 
from  the  nature  of  things;  and  therefore,  as  the  Moniteur  well 
remarks,  are  not  susceptible  of  being  either  altered  or  modified^ 
or  suspended. — They  are  necessarily^  essentially  correlative 
and  co-existent  with  the  British  orders  in  council,  and  British 
paper  blockades  of  every  description — Of  course  they  still 
flourish  in  all  their  vigour  for  every  neutral  power. — While 
the  British  maintain  even  one  paper  blockade,  the  French  de- 
crees must  exist  unchanged  and  unchangeable,  and  no  neutral 
nation  can,  by  any  act  of  her  own,  procure  either  their  revoca- 
tion, modijication^  or  suspension.  There  are  indeed,  certain 
measures  within  the  power  of  the  neutral,  by  the  adoption  of 
which,  she  can  render  them  no  longer  applicable  to  her;  by 
which  she  may,  to  use  the  idea  of  the  Moniteur,  put  herself 
beyond  the  proper  sphere  of  their  operation; — and  that  is 
all.  In  fact,  the  use  of  the  terms,  revoked^  modified^  or  sus- 
pended^ in  this  instance,  is  altogether  improper,  aad  in- 
volves a  solecism  in  language.  The  only  correct  phraseolo- 
gy, in  case  the  neutral  "  causes  her  rights  to  be  respected," 
is, — not  that  the  decrees  are  repealed  or  modijied  as  regards 
her, — but  that  she  is  no  longer  subject  to  their  operation; — that 
she  is  within  the  sole  exception  to  the  "  eternal  code."  The 
emperor  cannot,  moreover,  even  promise  to  revoke  or  modify 
them.  He  can  do  no  more,  in  case  the  neutral  "  maintains  the 
religion  of  her  flag,"  than  pledge  himself  not  to  give  them  an 
\indue  extension,  or,  to  employ  them  as  pretexts. 

Let  our  readers  decide,  whether  their  government  can  with 
any  colour  of  reason  or  consistency  maintain,  that  France  has 
so  modified  or  revoked  her  edicts,  as  that  they  have  ceasecj 
to  violate  our  rights! 

We  are  now  regularly  conducted  to  another  material  inqniry^, 
with  which,  and  a  few  general  remarks,  we  shall  terminate 
this  article.  Taking  it  then  for  granted  that  the  French  edicts 
are  yet  in  full  force,  since  the  English  have  not  revoked  their 
orders  in  council,  are  we  no  longer  liable  to  the  former?  or  has 
the  revival  of  the  non-intercourse  brought  us  within  the  saving 
rJause  of  the  Milan  decree,  referred  to  irl  the  Moniteur,  and 
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substantively  repeated,  in  the  passage  we  have  quoted,  from 
the  French  emperor's  answer  to  the  Hamburg  deputation!* 
The  reader  need  not  we  presume  be  reminded  that  our  ex- 
emption from  the  operation  of  the  French  decrees,  depends, 
under  the  official  explanations  of  France,  upon  the  answer  to 
this  last  point,  and  not  upon  the  question  whether  we  have 
complied  with  the  stipulations  of  the  act  of  May.  The  revival 
©r  continuance  of  the  non-intercourse  can,  in  the  view  of  the 
French  government,  affect  the  agency  of  its  decrees,  in  no 
manner  whatever,  unless  it  should  consider  this  measure  as 
tantamount  to  a  complete  defence  of  our  sovereignty^  or  at 
ileast  as  the  first  of  a  series  destined  to  accomplish  this  object. 
The  preliminary  questions,  the  solution  of  which  involves 
necessarily,  that  of  the  points  stated  in  the  commencement  ctf 
the  last  paragraph,  are,  then,  whether  the  French  emperor  can 
|Or  will  admit,  that  by  the  mere  continuance  of  the  non-inter- 
kourse  we  do  efficiently  maintain  our  rights,  defend  our  sove- 
jireignty,  and  compel  the  British  to  respect  our  flag? — Or,  whe- 
Sther  we  ourselves  will  be  willing  to  admit,  that  the  non-inter- 
[icourse  is  the  first  of  a  series  of  coercive  measures  which  we 
istand  pledged  to  execute,  and  which  is  to  terminate  in  war, 
should  the  rest  prove  abortive.  It  is  perhaps  enough  for  our 
purpose  merely  to  have  stated  these  questions,  so  obvious  is 
the  truth  of  the  case. — With  regard  to  the  second,  we  need 
offer  no  remarks. 

As  to  the  first,  we  have  already  solved  it  by  what  we  have 
said  in  our  first  number,  concerning  the  meaning  which  the 
French  emperor  does,  and  in  consistency  must,  attach  to  the 
phrase  "  cause  our  rights  to  be  respected."*  We  shall,  how- 
ever, venture  upon  some  additional  observations.  The  sentence 
pronounced  by  his  imperial  majesty,  upon  the  non-intercourse 
as  a  measure  of  coercion  is  too  well  known  to  require  repeti- 
tion, and  precludes  even  the  supposition  that  he  can  or  will 
consider  it  as  sufficient  to  compel  the  British  to  respect  our 
flag. — Experience  has  rendered  the  impotency  of  this  mea- 
sure too  notorious  to  be  questioned.  To  show,  however,  that 
something  more  is  required,  as  an  adequate  ^^  defence  of  our 
sovereignty^^  we  need  but  refer  to  the  very  solemn  explai\ation 
of  the  phrase,  given  at  various  times  by  the  French  ruler. 

In  the  Moniteurof  March,  itissaid,  as  we  have  already  seen, 
that  every  flag  which  a  pusillanimous  or  feeble  nation  suffers  to 
be  insulted  or  denationalized^  becomes  English;  or  in  other 
words,  a  nation  which  allows  this,  abdicates  her  sovereignty* 

*  See  page  ^Qj  vol.  i.  A.  Rev 
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Now  in  the  Milan  decree  it  is  declared,  that  every  ship  to 
whatevernation  she  may  belong,  which  submits  toh^  sear  chedhy 
an  English  ship,  is,  on  that  account  alone,  denationalized.  The 
Milan  decree  is  yet,  according  to  his  imperial  majesty,  the 
fundamental  law  of  the  empire,  and  he  cannot  therefore,  re- 
cede from  this  doctrine.  Thus  if  we  do  not  resist  the  right  of 
search,  we  do  not  "  defend  oilr  sovereignty,"  or  "  maintain 
the  religion  of  our  flag,"  and  consequently,  cannot  be  ranked 
^mong  "  those  nations,  against  whom  alone  the  decrees  cease 
to  have  their  effect." 

If  this  inference  were  not  too  strong  to  admit  of  being  enfor- 
'ced,  it  might  receive  confirmation  from  the  language  used  by 
the  French  minister  of  foreign  relations,  in  his  report  concern- 
ing the  affairs  of  Portugal.  We  have  already  quoted  the  pas- 
sage to  which  we  allude.  It  deserves  however,  to  be  repeated 
here.  "  When  the  Portuguese  government,''  says  the  minister, 
*•'  suffered  its  ships  to  be  visited  by  English  ships,  its  indepen- 
dence was  as  much  violated  by  its  ozvn  consent^  by  the  outrage 
done  to  its  flag,  as  it  would  have  been  had  Engfend  violated 
its  territories  and  its  ports."  There  is  nothing  quoad  hac^  to 
distinguish  our  case  from  that  of  Portugal,  and  no  reason  why 
his  imperial  majesty  should  not  extend  the  same  doctrine  to 
this  country.  It  imposes  upon  us,  as  our  readers  must  per- 
ceive, the  necessity  of  asserting  and  defending  thje  principle 
that  "  free  ships  make  free  goods."^ 

It  would  appear  from  the  language  of  the  emperor,  in  his 
speech  of  last  June  to  the  legislative  body,  and  from  that  of 
the  Moniteur  of  March,  that  he  affects  to  consider  us  as  be- 
ginning, by  our  non-intercourse,  to  execute  against  the  British, 
a  plan  of  coercion,  embracing  all  the  objects  he  has  prescribed, 
and  as  entitled  on  this  account  to  some  indulgence.  "  Ame- 
rica," says  the  speech,  *' is  making  efforts  to  establish  the 
liberty  of  her  flag."  "  The  decrees,"  says  the  Moniteur, 
s-pe^Lkin^Jjg-urativelif^ "  are  withdrawn  (rapportes'),  as  to  Ame- 
rica, because  America  is  taking  measures  to  cause  her  flag  to 

*  The  American  government  has  at  all  times  recognised  the  belligerent 
i?ight  of  search,  and  submitted  without  opposition  to  the  enforcement  of  it 
by  the  British — now  if  our  administration  continue  disposed  to  admit  this 
right,  and  if  the  Milan  decree  be,  as  the  French  government  asserts,  yet  in 
full  force,— the  very  French  edict  chiefly  within  the  view  of  our  law  of  May 
1810,  still  makes  it  heavily  penal  for  us,  to  acquiesce  in  a  belligerent  practice 
on  the  part  of  the  British,  which  we  acknowledge  to  be  warranted  by  the 
law  of  nation*.  In  such  a  state  of  things,  it  certainly  will  not  be  pretended 
that  France  has  complied  with  the  requisitions  of  the  act  of  May,  unless  it 
be  previously  afiirmed,  that  to  submit  to  the  exercise  of  an  established  Ife^ 
»gerent  privilege,  is  not  among  tTie  number  cf  our  lyeutral  rrghrs". 
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be  respected, — because  she  prevents  her  flag  from  being  de- 
■  nationaUzed, — and  because  she  refuses  to  submit  to  the  Or- 
ders in  Council  of  1806  and  1807."  It  is  no  where  said  by  the 
French  government,  that  the  decrees  are  repeakd  as  regards 
this  country,— or  to  speak  more  correctly,  that  they  are  no 
[  longer  applicable  to  us, — because  we  have  executed  our  law  of 
'  May,  or  merely  because  we  refuse  to  submit  to  the  British 
I  Orders,  which^  according  to  the  doctrine  of  our  rulers^  is  all 
that  our  non-intercourse  can  be  held  to  imply* 

The  idea  of  a  contract  between  us,  is,  as  we  have  before  re- 
;  niarked,  never  once  suggested,  but  indeed  virtually  precluded, 
'  and  the  decrees  are  said  to  be  withdrawn  in  our  favour,  not 
solely  because  we  refuse  to  submit  to  the  British  Orders,  but 
because,  in  addition  to  and  distinctively  from  this^  we  are  tajting 
measures  to  cause  our  flag  to  be  respected,  (a  most  ominous 
phrase  when  we  adrert  to  its  application  in  the  case  of  Portu- 
gal) and  also  because  we  prevent  our  flag  from  hc'mg  denatio?2' 
alized.  Were  we  not  so  well  apprized  of  the  sagacity  and 
treachery  of  the  French  government,  or  could  we  fathom  all 
the  secret  designs,  or  answer  for  all  the  secret  engagements 
of  our  administration,  we  would  say, — Here  is  a  mistake; — 
we  are  taking  no  measures  distinct  from  the  non-intercourse 
to  cause  our  flag  to  be  respected; — we  do  not  prevent,  or  mean 
to  attempt  to  prevent  our  flag  from  h^m^  denationalized  m  the 
French  sense; — consequently  the  French  emperor  is  wrong  in 
supposing  that  he  is  entitled  to  consider  us  as  no  longer  subject 
to  his  decrees,  and  as  he  must  soon  be  undeceived,  we  our- 
selves err  egregiously,  if  we  suppose,  that  we  shall  long  escape, 
or  rather  ever  be  exempted  from  their  operation. 

It  is  not,  however,  impossible  but  that  Bonaparte  may  be 
i^iclined  for  some  time  longer,  to  appear  satisfied  with  our 
non-intercourse,  and  to  refrain  from  insisting  peremptorily 
upon  a  full  acquiescence  in  his  plan  for  the  defence  of  our 
sovereignty.  The  pretended  revocation  of  August  was  in  part 
f[  a  fiscal  device,  and  has  been  found  tolerably  successful.^  The 

*  In  the  expose  made  in  July  last  by  "  the  orator  of  the  g-overnment"  to  the 

■French  legislative  body,  concerning  the  "ways  and  means"  of  the  present 

year,  we  find  the  foil o\ving  language — "  The  receipts  of  1811  are  estimated  at 

;  954,000,000  franks,  159  millions  more  that  those  of  1810.  This  considerable 

augmentation  arises  from  three  causes — 1st.  The  addition  to  the  budget  ot 

the  revenues  of  the  countries  recently  incorporated,  and  of  those  of  Illy- 

ria.  2d.  The  amelioration  of  several  brancli.es  of  the  public  revenue.  2d. 

'  f  The  application  ofneiv  principles  to  the  importation  of  certain  connnodities,  and 

k)  to  the  consumption  of  tobacco.  The  greater  perfection  given  to  the  system. 

of  customhouse  impost." 

"  The  customhouses  have  given  an  increase  of  revenue  since  1810,  owing 
to  the  establishment  of  the  duties  on  colonial  articles.  These  duties  have  trans^ 
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additional  resource  which  it  opened  for  his  treasury,  by  tht, 
collection  of  the  enormous  duties  imposed  upon  colonial  pro- 
duce, and  the  vent  of  some  small  portion  of  the  products  of 
the  French  soil  and  manufactures,  may  be  still  useful.  A 
sufficient  number  of  our  licensed  vessels  may  escape  the 
vigilance  of  the  British  cruisers,  to  answer  his  purpose,  and  if 
they  do  not,  the  irritation  excited  among  us  by  their  capture, 
combined  with  the  feelings  which  a  state  of  non-intercourse 
will  keep  alive,  may  propel  us  to  the  catastrophe,  which  forms 
the  principal  object  of  all  his  measures  in  our  regard. 

He  looks  undoubtedly  to  the  occupation,  at  no  distant  period^ 
of  the  seaports  of  Spain,  through  which  it  will  be  material  for  him 
to  obtain  supplies  for  his  armies  engaged  in  accomplishing  the 
b^ubjugation  of  the  peninsula.  As  those  supplies  must  be  fur- 
nished by  the  United  States,  prudence  would  seem  to  dictate, 
that  he  should  not  proceed  to  immediate  extremities  against 
us,  but  be  content  to  consult  his  present  interests,  by  tolerat- 
ing,— under  circumstances  indeed  of  the  heaviest  oppression  to 
the  individuals  concerned,  and  of  the  foulest  dishonour  to  the 
American  name, — the  few  of  our  vessels  which  the  temerity 
of  mercantile  enterprise  may  allow  to  frequent  his  ports.  At 
the  same  time  a  trade  under  special  license,  so  limited  in  its 
extent,  so  strictly  guarded  in  its  minutest  details,  so  oppres- 
sively shackled,  so  completely  enslaved,  so  miserably  de- 
graded, as  that  which  he  now  suffers  to  exist,  cannot  interfere 
with  his  plan  for  the  final  extinction  of  commerce  and  the  de- 
basement of  the  commercial  spirit,  but  on  the  contrary  may 
rather  serve  to  facilitate  its  ulterior  accomplishment,  by  pro- 
moting the  system  of  strict  coercion  and  minute  supervision 
which  he  is  labouring  to  establish  over  the  whole  commercial 
industry  of  his  immense  empire,  and  by  exhibiting  the  specta- 
cle of  a  great  commercial  nation  submitting  to  prosecute  a 
trade  so  circumstanced,  from  motives  in  her  government  such 
as  every  American  must  blush  to  recollect,  and  notwithstand- 
ing considerations  to  the  contrary,  the  most  imperious,  which 
honour  and  sound  policy  can  furnish. 

ferredto  the  chests  of  the  public  administration  apart  of  those  profits  which 
were  divided  among  the  shipowners  to  whom  freig-ht  was  paid;  the  insu- 
rance offices  or  individual  insurers  who  received  premiums;  and  our  enemies 
or  ourneighbours,  who  speculated  advantageously  upon  the  sale  or  deposit." 
"The  entrepots  on  our  coasts  or  frontiers  have  been  broken  up;  our  line  of 
customhouses  extended  to  the  shores  of  the  Texel,  and  of  the  Ems,  of  the 
Elbe  and  the  Weser,  has  put  an  end  to  all  fraudulent  importation.  The  ac- 
tivity of  English  monopolists,  the  cupidity  of  tlie  insurers  of  every  country, 
the  hardihood  of  pedlaft  will  hereafter  be  baffled." 
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A  letter  to  Alexander  Baring  Esq.  on  the  present  state 
of  the  Currency  of  Great  Britain, 

The  disquisition  which  we  are  about  to  lay  before  the  Ame- 
rican public,  addressed  to  one,  who  ranks  at  the  same  time 
among  the  most  eminent  merchants,  and  the  ablest  politicians 
of  Great  Britain,  was  not  originally  intended  to  be  published 
in  this  country,  but  upon  reflection,  we  have  thought  proper  to 
give  it  a  place  in  this  journal,  believing  that  it  will  be  perused 
with  interest,  and  found  to  contain  much  valuable  instruction. 
We  shall  beg  leave  to  preface  it  with  a  summary  account  which 
the  author  has  communicated  to  us,  of  the  nature  of  the  con- 
troversy that  now,  in  England,  excites  so  great  and  such  general 
agitation;  an  account  perhaps  the  more  necessary,  as  a  large 
proportion  of  our  readers  cannot  be  presumed  to  be  as  well  ac- 
quainted with  the  subject,  as  the  gentleman  to  whom  the  letter 
is  addressed. 

The  bank  of  England  was  first  incorporated  in  the  year  1694. 
Their  capital  originally  consisted  of  1,200,000/.  sterling,  and 
was  gradually  enlarged  till  it  amounted, in  1 746,  to  10,780,000/. 
sterling,  which  dividend  capital,  as  it  is  called,  has  still  further 
increased  by  the  gradual  accumulation  of  undivided  profits, 
so  that  it  now  exceeds  the  sum  of  fifteen  millions  of  pounds 
sterling. 

In  point  of  organization,  this  institution  resembles  the  banks 
in  this  country,  all  of  which  may  be  said  to  have  been  framed 
on  the  British  model.  It  receives  deposits,  issues  notes  payable 
on  demand,  discounts  bills  of  sixty  and  ninety  days,  and  makes 
occasional  advances  to  government. 

Eleven  millions,  six  hundred  and  twenty-six  thousand 
pounds  of  its  capital,  are  permanently  loaned  to  government  at 
three  per  cent.,  and  a  considerable  proportion  of  its  funds  are 
employed,  besides,  in  advances  on  exchequer  bills,  which  may 
be  considered  as  promissory  notes  of  government. 

The  legal  tender  in  England,  which  formerly,  as  in  most 
European  countries,  was  silver,  has  been  confined  to  gold^ 
since  the  39th  of  the  present  king,  except  for  payments  under 
25/.  sterling. 

The  notes  of  the  bank  of  England,  therefore,  expressing  a 
certain  sum  in  pounds  sterling,  were  strictly  and  on  demand 
payable  in  guineas,  and  thus  paid  till  the  26th  of  February 
1797.  The  amount  of  their  notes  in  circulation,  in  the  years 
iiast  preceding  the  year  1797,  have  varied  from  eight  to 
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fourteen  millions  of  pounds  sterling,  and  may  be  said  to  have 
averaged  eleven  millions,  whilst  they  used  to  keep  in  their 
coffers  from  two  to  six  millions,  in  coin  and  bullion,  for  the 
purpose  of  meeting  occasional  demands. 

There  is,  besides  the  bank  of  England,  no  other  chartered 
bank  in  Great  Britain,  but  there  are  a  great  number  of  private 
banks,  even  in  the  city  of  London,  and  still  more  in  the  coun- 
try, all  of  which  issue  notes,  payable  on  demand.  The  aggre- 
gate number  of  these  banks  in  Great  Britain,  is  now  compu- 
ted at  seven  hundred  and  fifty,  and  the  joint  amount  of  their 
issues  is  presumed  to  be  about  equal  to  the  amount  of  notes  is- 
sued by  the  bank  of  England. 

These  private  and  country  banks,  as  rival  institutions,  pre- 
venting the  monopoly  of  the  trade  of  money  lending,  produce 
all  the  benefit  of  our  numerous  chartered  banks,  with  this  es- 
sential difference,  that  their  paper  is  payable  not  in  gold  and 
silver,  but  in  bank  of  England  notes,  so  that  a  legislative  con-- 
trol  over  the  national  bank,  gives  to  government  a  control  over 
all  the  currency  of  the  empire.  For,  since  every  private  or 
country  bank,  must  provide  bank  of  England  notes  to  meet 
their  engagements  on  demand,  in  the  same  way  as  the  national 
bank  had  to  provide  gold  for  the  same  purpose,  previously  to' 
1797-_the  issues  of  private  and  country  banks,  must  in  a 
great  measure  depend  on  the  facility  or  difficulty  of  procuring 
notes  of  the  bank  of  England,  as  the  issues  of  this  institution 
depended  formerly  on  the  facility  or  difficulty  of  procuring 
gold. 

Almost  all  the  coin  in  England  is  put  in  circulation  by  the 
bank,  who  had  therefore,  previously  to  179r,  constandy  to  pur- 
chase gold  bullion,  to  send  to  the  mint,  where  it  was  converted 
into  guineas,  and  then  returned  to  them  free  of  any  charge,  the 
public  bearing  the  expense  of  that  establishment. 

An  ounce  of  gold,  of  standard  fineness,  was  worth  3/.  17^. 
10\d,  sterling.  This  therefore  was  called  the  mint  price  ofgold^ 
which,  consequently,  was  always  equal  to  the  nominal  value  of 
the  bank  of  England  notes. 

From  this  7nint  price  of  gold^  the  market  price  ofgold^  or  of 
gold  bullion — which  is  the  comprehensive  term  for  all  gold  not 
guineas — frequently  differed.  Gold  bullion  could  never  be 
lower  than  the  mint  price,  because  the  bank  was  always  ready^ 
to  give  3/.  17^.  10\d,  sterling  per  ounce  of  standard  fineness^ 
but  it  was  often  higher: — it  often  bore  a  premium  in  the  same 
way,  J\nd  for  the  same  reasons,  as  Spanish  dollars  often  have 
borne  a  premium  here; — it  answered  certain  purposes  abroad 
which  bank  notes  could  not,  and  guineas  were  not  allowed  te 
an&wer,  because  their  exportation  was  prohibited  by  law. 
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In  consequence  of  this  law,  whenever  a  person  wanted  to 
export  gold  bullion,  he  was  obliged  to  take  an  oath  before  an 
alderman,  that  it  had  not  been  melted  down  from  guineas. 
This  has  given  rise  to  the  expressions  of  gold  which  may  be 
sworn  off^  and  gold  which  cannot  he  sxvorn  off. 

But,  though  it  was  intended  by  this  law  to  keep  in  the  coun- 
try, not  only  all  the  guineas,  but  all  the  gold  that  ever  had  been 
coined  into  guineas,  it  is  obviously  so  easily  eluded  as  to  make 
it  very  questionable  whether  it  has  not,  like  most  laws  which  it 
is  impossible  to  inforce,  proved  more  injurious  than  beneficial. 

This  impossibility  of  preveilting  guineas,  as  guineas,  or 
ivhen  melted  down  into  bullion,  from  leaving  the  country  when- 
ever the  lowness  of  foreign  exchanges,  that  is,  the  cheapness 
of  pound  sterling  bills, — that  is,  of  orders  for  bank  of  England 
notes  abroad, — or  other  commercial  objects  invited  to  their  ex- 
portation and  investment  in  distant  zo\iXiXx\^?>\  this  impossibility 
we  say,  as  well  as  the  home  consumption  of  gold  by  various 
manufactures,  which  would  naturally  tend  in  some  degree  to 
diminish  the  guineas  in  circulation,  often  caused  the  market 
price  of  gold  to  rise  above  the  mint  price ^  and  forced  the  bank, 
always  obliged  to  provide  guineas,  to  pay  4/.  sterling  and  up- 
wards per  ounce  for  gold  of  standard  fineness,  whilst  they  paid 
it  away  when  coined  at  3/.  17^.  \0\d,  sterling,  thus  losing 
from  two  to  three  per  cent,  in  the  process. 

Whenever  this  occurred,  people  could  not  be  wanting  whp 
took  advantage  of  the  circumstance,  and  called  on  the  bank  for 
guineas,  in  order  to  melt  them  down,  and  sell  them  to  the  bank- 
again,  in  the  shape  of  bullion,  at  an  advanced  price. 

To  put  an  end  to  this  abuse,  as  well  as  to  check  the  exporta- 
tion of  gold,  and  stop  the  run  on  them^  as  it  was  termed,  the 
bank  had  no  other  means  than  to  lessen  the  amount  of  their 
notes  in  circulation  by  diminishing  their  discounts.  This  gene- 
rally had  the  effect  of  creating  a  scarcity  of  money,  which  ren- 
dered all  commodities  cheaper,  caused  therefore  gold  to  fall> 
foreign  exchanges  to  improve,  and  the  call  on  the  bank  for 
guineas  to  be  discontinued. 

To  this  remedy  therefore,  the  bank  had  recourse  when,  to- 
wards the  end  of  the  year  1795,  and  during  the  whole  of  1796, 
the  calls  on  them  for  guineas  became  more  and  more  frequent, 
and  their  stock  of  cash  and  bullion  dwindled  from  four  millions 
to  two  millions  and  a  half,  till  in  the  beginning  of  1797  there 
remained  in  their  vaults  scarcely  half  this  sum.  They  reduced 
their  notes  in  circulation  from  eleven  millions  to  eight  millions; 
but  this  redaction,  instead  of  proving,  as  usual,  beneficial, 
seemed  to  aggravate  the  evil,  becajise  it  arose  in  a  great  men- 
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sure,  from  a  new  cause; — from  the  alarm  of  an  invasion  which 
occasioned  guineas  to  be  withdrawn  from  circulation  and 
hoarded. 

The  moment  was  approaching,  wh^n  the  bank  would  have 
been  obliged  to  stop  payment  from  inabilit)'^;  an  event  which 
would  have  heightened  the  alarm  into  consternation;  which 
would  have  left  the  nation  without  a  circulating  medium; 
would  have  deprived  government  of  the  means  of  making  any 
efforts  for  the  public  good,  at  a  crisis  when  the  preservation 
of  the  country  required  the  most  vigorous  exertion  of  all  its 
energies,  and  which  might  have  terminated  in  a  total  dissolu- 
tion of  the  body  politic  and  the  complete  triumph  bf  their  foe, 
by  the  mere  moral  effect  of  his  immense  preparations. 

To  avert  this  sad  catastrophe,  parliament  interfered.  By  an 
act,  called  the  Restriction  act^  they  obliged  the  bank  to  discon- 
tinue their  cash  payments;  and  thus  the  great,  and,  in  its  conse- 
quences, most  important  experiment  came  to  be  tried,  of  the 
efficiency  of  a  paper  medium  of  circulation,  not  convertible 
into  specie,  but  having  for  its  foundation  substantial  property, 
^pledged  to  a  company  of  discerning  and  independeHt  men,  as 
security  for  their  advances. 

The  bank,  after  the  passing  of  this  act,  had  it  in  their  power 
to  be  more  liberal  in  their  accommodations,  and  to  increase 
their  issues,  which,  of  course,  were  soon  augmented  to  their 
former  standard.  Individual  embarrassments  were  thus  di- 
minished, government  was  able  to  pursue  a  course  of  mea- 
sures for  defence  adequate  to  the  impending  danger,  confidence 
was  restored,  the  alarm  of  an  invasion  subsided,  guineas  re- 
appeared in  abundance,  and  the  market  price  of  gold  reaiained 
equal  to  the  mint  price,  till  the  year  1800,  though  the  bank, 
during  this  period,  increased  their  issues  to  thirteen  millions 
and  a  half. 

This,  as  well  as  the  subsequent  augmentations  of  their  notes 
Urose,  at  least  in  part,  from  the  necessity  of  issuing  small  notes, 
that  is  notes  under  five  pounds,  in  lieu  of  guineas,  in  which  the 
bank  was  no  longer  allowed  to  pay,  and  which  therefore  gradu- 
ally took  the  place  of  the  latter,  of  which  the  average  amount 
in  circulation,  previously  to  this  period,  has  been  estimated 
from  sixteen  to  twenty  millions  of  pounds  sterling. 

Guineas  could  not  fail  of  diminishing  in  number  in  propor- 
tion, as  they  were  no  longer  indispensably  necessary  for  circu- 
lation. When^  therefore,  in  the  years  1800  and  1801,  in  conse- 
quence of  a  failure  of  crops,  vast  importations  of  grain  took 
place  from  the  continent,  which  were  chiefly  to  be  paid  for  in 
cash,  the  market  price  of  gold  soon  rose  from  3/.  \7s,  10^, 
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to  4/.  5s»  sterling;  while  bank  notes,  to  replace  the  disappearing 
guineas,  were  increased  to  nearly  sixteen  millions. 

During  the  years  1802,  3,  4  and  5 — the  crops  having  been 
good  and  trade  in  general  prosperous — the  market  price  of  gold 
again  fell  to  4/.  sterling,  at  which  it  remained  steady  during 
those  years,  though  bank  notes  gradually  augmented  to  nine,- 
teen  millions. 

From  that  time  the  market  price  of  gold  began  uninter- 
ruptedly to  advance  till  1809,  when  the  north  of  Germany  was 
occupied  by  French  troops,  when  the  "  continental  system^^ 
began  to  be  rigorously  inforced,  when  the  military  operationsr 
of  Great  Britain  in  Portugal  and  Spain  caused  the  disburse- 
ment of  vast  sums,  and  when  bank  notes  had  increased  to  more 
than  twenty  millions,  whilst  guineas  disappeared, — it  reached 
4/.  12.9.  sterling,  which  is  equal  to  about  eighteen  per  cent, 
above  its  mint  price. 

Parliament  then  thought  proper  to  appoint  a  committee,  for 
the  purpose  of  inquiring  into,  and  examining,  the  causes  of  this 
high  price  of  gold  bullion. — The  committee  met;  called  before 
them  the  governor  and  deputy  governor,  and  one  of  the  direc- 
tors of  the  bank,  three  of  the  principal  dealers  in  gold  bullion, 
some  merchants,  distinguished  for  their  general  informatioa 
and  knowledge,  and  several  other  persons,  all  of  whom  were 
minutely  interrogated  on  the  subject  under  investigation. 

The  committee  reported.  Their  report,  with  the  minutes  of 
dvidence,  and  the  statement  attached  to  it,  printed  and  pub- 
lished by  order  of  parliament,  occupies  more  than  one  hundred 
and  fifty  folio  pages,  and  contains  in  substance; — that  the  com- 
mittee, after  a  careful  examination  of  all  the  evidence  they 
had  been  able  to  collect,  were  of  opinion  that  the  unprecedent- 
ed high  price  of  gold  bullion  must  be  principally  attributed  to 
an  excessive  issue  of  the  notes  of  the  l3ank  of  England,  which 
in  consequence  of  this  excess  had  depreciated  in  value;  and 
recommended  as  the  only  remedy  for  the  evil,  as  well  as  the 
gnly  means  of  averting  impending  disasters  much  more  se- 
rious, a  compulsory  resumption  of  the  cash  payments  of  the 
bank,  within  the  period  of  two  years. 

This  report  not  only  caused  very  long  and  animated  debates 
in  both  houses  of  parliament,  but  also  engaged  the  pens  of  a 
great  many  of  the  most  distinguished  politicians  in  England, 
either  in  its  defence, or  in  attempts  at  combating  its  doctrines;-— 
either  to  establish  the  depreciation  of  the  currency,  or  to  prove 
the  augmented  value  of  gold.  The  discussions,  which  certainly 
involve  in  them  interests  of  the  greatest  magnitude,  are  still 
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continued  on  both  sides  with  much  ardor,  and  all  England 
may  be  considered  as  divided  into  buUionists  and  antibullion- 
ists,  both  perhaps  not  a  little  influenced  by  party  zeal  and  col- 
lateral considerations,  arising  from  their  political  creeds  and 
the  peculiar  situation  of  the  country.  The  measure  recom- 
mended by  the  committee  has  not  been  adopted, 

The  ulterior  fate  of  the  currency  of  Great  Britain;  the 
question  whether  inconvertible  paper  can  be  made  to  answer, 
in  a  country  so  circumstanced,  the  purposes  of  circulating  me- 
dium, and  be  maintained  in  value,  ought  certainly  to  excite  a 
deep  interest  here.  On  it,  in  some  measure,  will  depend  the 
successful  or  unsuccessful  issue  of  the  present  contest  between 
Great  Britain  and  France;  a  contest,  which,  but  for  this  expe- 
dient of  rendering  her  currency  inconvertible,  she  must,  per- 
haps, have  abandoned  ere  this,  and  with  the  final  termination  of 
which,  will  begin  a  new  and  momentous,  and,  it  is  to  be  hoped, 
not  inauspicious  era  for  the  United  States. 

It  is  also  to  be  observed  that  with  institutions  similar  to 
those  of  Great  Britain,  with  a  system  of  internal  polity,  and  a 
financial  fabric  essentially  congenial,  their  distant  results,  the 
ultimate  national  blessings  or  disasters  to  which  they  lead,  as 
exemplified  in  Great  Britain,  become  of  vast  importance  to 
this  country.  Not  only  the  results  themselves,  but  the  manner 
in  which  they  ensue,  should  be  watched  with  scrupulous  atten- 
tion; {or  facts  teach  nothing  unless  they  are  understood^  and  the 
dogmas  of  crude  and  shallow  experience  are  the  more  to  be 
dreaded,  as  they  carry  along  with  them  undue  popular  weight. 
The  experiment  now  making  in  Great  Britain  may  possibly  fail; 
not  because  an  inconvertible  currency  is  incompatible  with  the 
permanent  prosperity  of  a  state,  but  because,  from  want  of  fore- 
sight, or  from  the  irresistible  pressure  of  political  necessities, 
it  was  not  made  with  sufficient  regard  to  those  prudential  re- 
strictiv^e  measures,  which  its  success  would  have  required. 

Perhaps  the  legislators  and  politicians  of  this  country  will 
ask  themselves,  what  would  become  of  the  numerous  indepen- 
dent banks  spread  over  the  surface  of  the  Union,  if,  from  slight 
variations  in  the  value  of  the  precious  metals  in  neighbouring 
states,  they  were  subject,  as  the  bank  of  England,  to  experience 
a  drain  of  their  specie;  and  what  be  the  fate  of  the  nation^  if  she 
should  then  have  to  contend  with  an  enemy,  sagacious  enough 
to  know  how  to  profit  by  the  circumstance? — A  more  mon- 
strous inconsistency  than  a  government  like  that  of  the  United 
States,  since  the  dissolution  of  their  bank,  charged  with  the 
raYe  of  the  integrity  and  prosperitj^  of  the  empire,  without  any 
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direct  or  indirect  control  over  its  currency,  though  chiefly- 
paper,  by  means  of  a  national  institution,  cannot  perhaps  be 
imagined! 

It  is  true,  that  by  means  of  the  Federal  Constitution,  re- 
conciling national  unity  to  diversity  of  local  interests,  the 
United  States — half  a  continent — ^have  in  a  great  measure  se- 
cured to  themselves,  the  vast  advantage  of  an  insular  situation. 
They  are  encompassed  by  the  waves  of  the  ocean  on  one  side 
and  by  immeasurable  tracts  of  forests  on  the  other.  We  even 
enjoy  the  still  greater  advantage,  of  an  insular  situation,  re- 
mote from  the  turbulent  nations  of  Europe, — sufficiently  near 
to  benefit  by  their  improvements, — and  yet  not  so  near — with 
wisdom  and  firmness  at  home, — as  necessarily  to  involve  us 
m  their  broils  and  convulsions.  But,  may  it  be  asked, — if  ever 
this  extensive  Union,  from  the  weight  of  a  thronged  popu- 
lation, or  an  uncontrollable  diversity  of  powerful  local  interests, 
should  break  asunder — are  our  institutions  so  framed  as  to  se- 
'  Lire  its  prosperity,  under  the  emergencies  which  may  then  oc- 
cur? We  trust  that  in  themselves  they  are;  but  we  believe  at 
the  same  time  that  this  event  will,  in  no  slight  degree,  depend 
on  the  dispositions  and  abilities  with  which  they  are  now  ad- 
ministered. 

Some  at  least  of  those  who  are  placed  in  the  councils  of  the 
nation  will  recollect,  that  the  blessings  on  which  we  pride  our- 
selves are  not  the  work  of  the  day.  Particular  turns  of  thought 
and  an  enterprising  love  of  independence,  first  derived  by 
Britons  from  the  woods  of  ancient  Germany,  half  stifled  at 
one  time  by  political  occurrences,  then  rekindled  and  nourish- 
ed by  others;  refined  by  the  speculative  meditations  of  some  of 
the  wisest  and  best  men  the  world  has  ever  produced;  gradually 
incorporated  with  their  institutions,  interwoven  with  their  very 
language,  habits  and  manners; — such  are  the  sources  of  the 
political  happiness,  which  they  and  we  enjoy;  a  happiness 
which  a  mighty  nation  in  our  time  thought  it  only  necessary 
to  know  and  to  will,  in  order  to  grasp  and  to  possess.  But  the 
effort  proved  lamentably  abortive.  With  nations  as  with  in- 
dividuals, what  they  ha^e  been  more  than  xvhat  they  wish  to  be 
determines  their  mode  of  existence. 

Some  at  least  of  our  legislators,  v/ill  think  it  right  to  con- 
sider, not  only  what  measures  under  certain  circumstances, 
may  be  expedient  or  flattering  to  the  passions  of  the  hour,  but 
what  will  be  productive  of  great  and  permanent  advantages; — 
what  most  conducive  to  preserve  the  inestimable  boon  of  a 
government  of  laws,  and  national  independence,  during  the 
hazards  to  which,  in  the  course  of  human  affairs,  thev  ar 
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likely  to  be  exposed;  a  boon  derived  by  the  people  of  this 
country  from  their  ancestors  here  and  in  Great  Britain,  and 
which,  when  they  advert  to  the  military  despotism  that 
threatens  to  overwhelm  mankind,  it  becomes  their  particular 
duty,  noAv  to  consolidate  and  seciire  for  their  posterity. 


ALEXANDER  BARING,  ESQ. 

DEAR  SIR, 

Since  I  had  the  pleasure  of  addressing  you  last  I  have  had 
an  opportunity  of  reading  the  report  of  your  Bullion  commit- 
tee, and  several  of  the  various  publications  to  which  that  re- 
port has  given  rise.  I  cannot  help  thinking  that  both  parties, 
in  endeavoring  to  establish  their  respective  opinions,  with 
regard  to  the  apparent  or  real  depreciation  of  the  paper  of  the 
bank  of  England,  have  pushed  their  arguments  too  far,  and 
missed  the  truth,  which,  in  this  instance,  as  mostly  when  in- 
telligent men  differ,  probably  lies  between  them. 

Permit  me  to  communicate  to  you  some  observations  on 
the  subject,  which,  I  flatter  myself,  you  will  not  find  totally 
uninteresting. 

I  shall  begin  with  adverting  to  a  few  theoretical  points^  be- 
lieving that  the  Bullion  committee,  from  having  neglected  to 
develop  and  to  settle  them,  not  only  have  been  led  into  some 
mistakes  themselves,  but  also  have  failed  to  produce  convic- 
tion on  those  who  opposed  them,  even  where  the  opinions  for 
which  they  contended  were  correct. 

It  is  admitted,  I  believe,  by  all  men  who  have  investi- 
gated the  subject,  that  the  quantity  of  circulating  medium  in 
a  country  is  one  of  the  circumstances  on  which  the  pirices  of 
the  various  commodities,  valued  in  that  medium,  principally 
depead.  The  general  advance  of  prices  in  Europe  since  the 
discovery  of  the  new  world,  which  rendered  the  precious 
metals — till  of  late  the  circulating  medium  of  all  European  na- 
tions— more  abundant  than  they  were  before,  would  be  an  ir- 
resistible proof  in  point  of  fact,  were  not  the  position  so  evi- 
dent in  itself  as  to  need  none. 

But  in  xuhat  manner  prices  advance,  when  the  quantity  of 
circulating  medium  increases,  is  a  question  not  equally  well 
understood. 

The  effect  on  prices  which  an  increased  quantity  of  circu- 
lating medium  produces,  must,  obviously,  depend  much  on 
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the  mode  in  which  such  increase  takes  place,  and  on  the  con- 
comitant circumstances. 

If  we  suppose  for  instance,  that  the  exact  measure  of  the  in- 
crease were  at  once  generally  known,  and  practically  felt  by 
nearly  every  individual  of  the  nation,  the  probability  is,  that 
the  prices  of  all  commodities  would  advance  at  once  in  the  same 
ratio.  If  government  had  discovered,  appropriated,  and  caused 
to  be  explored,  a  new  goldmine  of  extraordinary  fertility,  and 
had  in  consequence  of  it  determined  to  double  the  circulating 
medium  of  the  nation;  and   if  a  day  had   been  appointed 
throughout  the  country  when  every  individual  appearing  be- 
fore the  proper  authority,  should  receive  on  public  account  as 
many  guineas  as  he  was  able  to  show,  prices  would  double 
from  that  day,  because  every  one  would  be  disposed  to  ask 
twice  the  usual  rates,  for  what  articles  he  had  to  offer  for  sale, 
from  his  greater  ability  of  holding,  and  from  his  knowledge  of 
the  universally  acquired  faculty,  among  the  purchasers,  of  pay- 
ing them.   Nothing  that  money  commands  would  be  affected 
in  a  less  proportion,  with  the  exception,  perhaps,  of  the  labour 
of  the  dependent  poor,  whose  wages  would  probably  rise  more 
slowly. 

But  this  is  not  the  way,  in  which  the  augmentation  of  the 
circulating  medium  of  any  country  has  ever  been  effected. 
The  additional  supplies  of  it  are  generally  ushered  into  circu- 
lation by  slow  degrees,  mostly  without  the  knowledge  of  the 
public,  and  frequently,  even  of  the  parties  into  whose  hands 
they  pass  in  the  first  instance;  so  that  the  augmentation  is  sel- 
dom thought  of,  till  it  becomes  perceptible,  by  the  gradual, 
and  we  may  say,  involuntary  change  in  the  state  of  the  markets. 

Most  of  the  articles,  therefore,  the  value  of  which  was  in 
some  measure  fixed  and  steady,  before  the  augmentation  of 
the  circulating  medium  took  place,  and  principally  those  of 
which  the  supply  and  consumption  are  nearly  regular,  will,  for 
a  long  time,  preserve  their  accustomed  prices.  The  dealers  in 
lead,  in  tin,  in  iron,  &c.,  will  continue  to  give  and  to  receive 
the  usual  rates  for  those  articles,  and  go  on  thus  for  years  with- 
out suspecting  that  they  ought  to  ask,  or  might  obtain  more. 
But,  xvhen  an  extraordinary  demand^  or  a  deficient  supply^ 
causes  a  relative  or  real  scarcity  of  any  one  of  them^  then  the 
price  begins  to  rise,  and  becomes  an  object  of  contention  between 
the  holders  and  the  purchasers.  The  former  will  try  to  obtain 
as  much  as  they  can,  and  the  latter,  in  their  offers,  will  be  ne- 
cessarily influenced  by  their  increased  means  of  paying.  Thus 
the  price  alters  its  standard,  and  frequently  retains  the  newly 
Vol.  II.  2  K 
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acquired  elevation  even  when  the  momentary  causes,  which 
first  made  it  fl  xtiiate,  have  ceased  to  exist. 

It  is  also  to  be  observed,  that  prices  once  in  motion,  never 
rise  and  fall,  in  exact  proportion  with  the  cause  giving  them 
the  first  impulse,  but  advance^  as  it  were,  with  a  momentum  of 
elasticitij^  which  they  inevitably  derive  from  the  very  con- 
stitution of  the  human  mind,  and  which  always  occasions  them 
to  vibrate  beyond  the  point  in  which  they  finally  settle. 

If,  therefore,  we  imagine  a  number  of  gentlemen,  sitting 
round  an  inexhaustible  chest  of  guineas,  with  the  commercial 
world  before  them,  and  with  liberty  to  take  out  of  the  chest, 
as  many  guineas  as  they  please,  provided  they  pay  interest 
and  return  them  after  a  certain  peri(;d,  we  cannot  doubt  of 
their  enjoying  an  immense  advantage.  Because,  before  they 
thrust  their  hands  into  the  chest,  a  definite  number  of  guineas 
having  circulated  among  the  public  with  a  definite  quantity  of 
commodities,  these  must  have  acquired  their  proportionate 
prices,  at  which  our  imaginary  speculators  are  able  to  contract 
for  large  amounts,  parting  with  their  guineas,  and  thus  giving 
out  the  new  supplies  of  circulating  medium,  only  in  payment 
for  them.  They  may  safely  calculate  therefore,  while  securing 
goods  at  the  o/f/ prices,  and  thereby  occasioning  a  great  demand, 
that  they  will  soon  acquire  new  ones  from  the  altered  propor- 
tions between  commodities  and  circulating  medium,  aided  by 
the  additional  rapidity  of  circulation  from  the  greater  brisk- 
ness of  trade.  They  know,  moreover,  from  what  I  have  termed 
the  elasticity  of  the  rise  of  prices,  that  they  will  advance  be- 
yond the  due  proportion;  in  consequence  of  which,  they  are 
certain  on  the  one  hand,  to  be  able  to  sell  off  their  goods  after 
a  little  time,  with  a  profit  much  larger  than  the  amount  of  the 
interest  they  have  to  pay  for  the  use  of  the  guineas,  whilst  on 
the  other,  the  circumstance  that  the  augmentation  of  circulating 
medium  is  unsuspected,  and  that  the  prices  of  commodities 
are  not  affected,  till  an  unusual  demand  causes  a  contention  for 
price  between  holders  and  purchasers,  secures  to  them  a  field 
of  speculation  almost  as  inexhaustible  as  their  chest.  Thus,  by 
apparently  speculating  on  the  rise  of  prices,  they  in  reality  will 
speculate  on  a  depreciating  circulating  medium,  (though  we 
may  fairly  presume  them  to  be  led,  on  this  occasion,  more  by 
a  mercantile  instinct,  than  by  a  clear  comprehension  of  the  true 
state  of  things),  and  they  will  remain  the  sure  masters  of  their 
fortunes,  if  they  are  but  careful,  aggregately,  always  to  take 
more  out  of  the  chest  than  they  return  into  it.  Pursuing  a 
train  of  reasoning  analogous  to  this,  your  lamented  father  ob- 
served justly  before  the  committee,  that  he  knew  from  ex- 
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perience  that  a  demand  for  speculation  could  only  be  limited 
by  a  want  of  means.^ 

Another  theoretical  point,  on  which  I  think  it  necessary  to 
dwell  for  a  few  minutes,  is  the  question,  what  constitutes  ex- 
cess of  circulating  medium? 

It  is  somewhat  surprising  that  the  Bullion  committee,  whose 
principal  object  in  their  Report  seems  to  have  been,  to  convince 
parliament,  that  such  an  excess  now  exists  in  England,  should 
no  where  have  distinctly  stated  in  what  it  consists,  whilst  it  ap- 
pears from  the  interrogatories  put  to  the  witnesses,  annexed 
to  the  report,  that  the  most  confused  conceptions  prevail  on 
the  subject. 

The  idea  of  the  governor  and  deputy  governor  of  the  bank 
of  England,  and  of  those  who  think  in  this  respect  with  them, 
seems  to  be,  that  the  public  can  only  have  occasion  for  a 
limited  quantity  of  circulating  medium,  and  that  any  consi- 
derable sum  beyond  this  amount,  will  immediately  lead  to  em- 
barrassment. They  wish  to  make  us  believe  that  if,  for  in- 
stance by  mistake,  bank  notes,  to  the  extent  of  some  millions 
of  pounds,  had  been  applied  for  and  issued  over  and  above 
the  just  proportion  required,  it  would  immediately  cause 
heaps  of  them  to  incumber  the  portfolios  of  the  owners,  who 
would  be  totally  at  a  loss  what  to  do  with  them,  and  anxiously 
look  out  for  an  opportunity  of  returning  them  to  the  institu- 
tion from  which  they  came.  But  can  it  be  seriously  imagined 
that  such  a  thing  should  ever  occur  in  a  commercial  country 
like  England?  That  ever  intelligent  merchants,  whose  pursuits 
at  best  are  a  species  of  rational  gambling,  should  find  them- 
selves unable  so  to  invest  ready  money  as  to  secure  a  chance 
of  considerable  profits? 

The  fact  is,  that  the  amount  of  circulating  medium  in  the 
pockets  of  the  nation,  and  that  of  commodities  in  the  market, 
always  adapt  themselves  to  each  other;  that  the  prices  of  the 
day  are  the  result  of  both,  and  vary  with  them;  that  those  who 
first  start  prices  have  always  on  their  side  the  probability  that 
they  will  be  able  to  sell  with  a  profit;  and  that  difficulty  in 
employing  circulating  medium,  or  its  total  uselessness,  can 
therefore  never  form  a  criterion  of  its  excess. 

Nor  can  convertibility  into  gold  and  silver,  as  the  commit- 
tee would  have  it,  form  this  criterion  with  regard  to  paper  cur- 
rency. 

1.  Because  gold  and  silver  themselves  may  be,  and  in  some 
countries  are,  in  excess,  whilst  their  quantity  is  deficient  in 

*  Report  of  the  Bullion  Committee,  folio  edition,  minutes  p.  133. 
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others.  Millions  of  them  frequently  lie  idle  in  the  coffers  of 
the  merchants  of  some  districts  of  Spanish  America,  although 
in  others  there  is  a  want  of  money,  and  when  in  Europe,  whole 
countries  rich  in  soil,  in  industry  and  produce — such  as  Aus- 
tria and  Hungary — but  by  their  local  situation  rather  secluded 
from  foreign  trade,  cannot  procure  so  much  of  them,  as  the 
maximum  of  their  prosperity  would  require. 

2.  Because  the  very  nature  of  the  operation  of  a  bank  is  to 
cause  as  much  metallic  medium  of  circulation,  to  leave  the 
country,  in  which  it  is  established,  as  its  notes  replace;  so  that 
whenever,  from  some  cause  or  other,  the  convertibility  is 
brought  to  the  test — as  in  England  in  1797  in  consequence  of 
the  alarm  of  an  invasion — the  precious  metals  will  be  found  de- 
ficient. Yet  the  committee  themselves  will  not  pretend  that, 
at  the  period  alluded  to,  there  existed  an  excess  of  bank  notes; 
whereas  it  is  certain  that  under  different  circumstances,  viz: — 
great  confidence  at  home,  a  flourishing,  unembarrassed  foreign 
trade  and  the  balance  of  payments  in  favour  of  England — the 
bank  might  probably  have  doubled  their  issues  without  caus- 
ing a  run  on  them. 

Indeed  it  is  useless  to  seek  for  a  criterion  of  excess  before 
■we  know  what  excess  is.  From  the  above  mentioned  adapt- 
ing nature  of  circulating  medium,  it  is  obvious,  that  in  a  coun- 
try— like  England  for  instance,  considered  by  herself — a  cir- 
culating capital  of  twenty  millions  of  pounds  sterling  might 
be  found  sufficient,  and  forty  or  fifty  millions  would  not  be 
found  too  much.  We  must  not  forget  that  circulating  me- 
dium altogether  is  a  tool  of  civilized  society,  a  contrivance  for 
convenience!  Then  if  convenience  is  the  sole  end,  convenience 
alone  can  give  the  measure  of  the  too  much  or  too  little.  Now 
when  the  circulating  medium  is  metallic,  should  it  become  so 
plentiful  as  to  make  a  pair  of  fowls  cost  fifty  guineas,  and  a 
head  of  cabbage  five  or  six,  it  would  obviously  be  inconve- 
nient, because  it  would  require  more  wagons  and  beasts  of 
burthen  to  convey  the  money  than  the  commodity.  But  when  it 
is  paper,  millions  of  pounds  are  not  more  difficult  to  carry  than 
single  ones,  nor  will  it  be  more  embarrassing  to  mention  a 
price  in  pounds,  and  thousands  of  pounds,  than  in  shillings  and 
pence. 

Thus  convenience  does  not  point  out  any  definite  limits  to 
paper  circulation,  when  a  country  is  viewed  by  itself,  and  we 
are  not  more  fortunate  in  seeking  a  precise  idea,  with  regard 
to  what  constitutes  excess,  when  we  advert  to  the  intercourse 
with  neighboring  nations.  Because,  if  in  one  country  poli- 
tical troubles,  errors  in  the  administration  of  public  affairs,  the 
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desolations  of  war  with  its  attending  miseries,  or  any  other 
train  of  unfortunate  circumstances,  should  have  caused  an  ex- 
traordinary and  oppressive,  relative  or  real  scarcity  of  the 
precious  metals,  it  would  be  a  singular  principle  of  conve- 
nience indeed  which  should  oblige  the  other ^  voluntarily  to 
derange  its  prosperous  concerns,  and  to  create  similarity  of 
distress,  in  order  to  maintain  sameness  of  prices.  Nor  will  the 
trade  between  two  countries  be  materially  affected,  by  a  re- 
spective scarcity  or  abundance  of  circulating  medium.  Foreign 
trade  is  the  exchange  of  commodities  between  two  nations  in 
which  circulating  medium,  unless  it  forms,  as  metallic  wealth, 
a  staple  export  of  one  of  them,  comes  only  into  operation  for 
the  settlement  of  balances.  These  can  never,  for  any  length  of 
time,  amount  to  considerable  sums,  because  generally,  no  na- 
tion imports  more  than  it  can  pay  for  with  its  exports.  But  so 
long  as  a  given  quantity,  for  instance,  of  hemp  in  Russia,  will 
favourably  exchange  for  a  given  quantity  of  British  goods, — 
that  is,  so  long  as  the  goods  received  in  return  shall  be  worth 
in  Russia  as  much,  or  rather  more,  than  the  hemp,  in  exchange 
for  which  they  were  procured,  so  long  will  that  exchange  take 
place,  should  even  the  market  value  of  those  articles  be  as 
many  paper  pounds  in  England,  as  metallic  rubles  in  Russia. 

When  therefore,  as  in  the  present  inquiry,  the  question  re- 
lates to  a  paper  medium  of  circulation,  the  quantity  of  such 
medium,  and  the  consequent  high  or  low  nominal  price  of 
commodities  is,  in  itself,  absolutely  immaterial,  with  regard 
to  convenience.  Since,  however,  prosperity  in  our  state  of  civil- 
ization and  trade  depends  on  industry,  and  industry  on  security 
in  its  broadest  sense — on  security  not  only  of  person,  of  pro- 
perty, but  also  of  calculation — it  is  of  the  utmost  importance 
that  extraordinary  and  general  changes  of  prices,  such  as  arise, 
not  from  occasional  and  natural  variations  in  demand  and  sup- 
ply, with  regard  to  one  or  another  commodity,  but  from  a  sud- 
den and  considerable  diminution  or  increase  of  circulating 
medium,  should  be  as  much  as  possible  avoided.  No  change 
should  be  suffered  which  would  materially  affect  the  debtors 
or  creditors  of  former  years,  and  consequently  deter  the  active 
men  of  the  day  from  contracting  engagements,  or  exercising 
their  means.  This  should  be  attended  to;  not  only  from  prin- 
ciples of  justice,  but  also  from  motives  of  convenience  and 
policy;  because  such  revolutions  in  nominal  value  baffle  all  ra- 
tional calculations,  impair  security,  destroy  industry,  and  thus 
undermine  the  very  foundation  of  national  power  and  wealth. 

It  appears  therefore,  in  whatever  manner  we  view  the  sub- 
ject, we  can  obtain  no  other  result  than  this — that  excess  of 
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circulating  medium  is  a  considerably  greater,  and  deficiency 
of  circulating  medium  a  considerably  less  quantity  of  it,  than 
that  to  which  a  nation,  whose  population  and  business  have 
undergone  no  material  change,  has  been  previously  and  pros- 
perously accustomed. 

Of  the  two  evils,  however,  the  least  important,  it  must  be  ob- 
served, is  an  amount  of  circulating  medium  rather  deficient, 
because  it  affects  the  more  active  part  of  the  nation,  who  al- 
ways will  be  able,  by  ingenious  contrivances  for  economizing 
the  use  of  circulating  medium,  and  by  other  means,  to  relieve 
themselves;  whilst  excess  of  it  bears  without  remedy  or  mercy, 
on  such  as  are  comparatively  helpless, — on  persons  of  fixed 
and  moderate  incomes,  arising  from  salaries  or  property  in- 
vested in  public  securities;  on  creditors  of  long  standing;  on 
the  aged  and  infirm;  on  orphans  and  widows;  and  generally,  on 
people  possessed  of  a  small  sufficiency,  often  the  late  result  of 
long  and  meritorious  exertions. 


I  shall  now  proceed  to  make  some  remarks  concerning  the 
report  of  the  Bullion  committee,  and  the  present  situation  of 
England  with  regard  to  her  currency. 

The  committee,  and  particularly  Mr.  Huskisson  in  his  very 
able  defence  of  their  report, =^  seem  to  have  been  too  much 
attached  to  the  idea  that  gold,  having  once  in  England  become 
by  law  the  standard  of  value,  ought  to  be  considered  itself  as 
unchangeable  in  value.  I  admit  that  it  may  be  convenient  so 
to  consider  it  in  all  common  cases,  for  the  sake  of  uniformity 
of  language  and  proceedings.  Since  we  have  always  to  com- 
pare values,  and  the  great  object  is,  to  express  ourselves  with 
precision,  and  to  be  understood,  we  must  agree  on  some  ob- 
ject, in  reference  to  which,  all  other  things,  when  fluctuating 
in  value,  shall  be  considered  as  dearer  or  cheaper  than  they 
were  before.  The  law  in  England  has  fixed  on  gold  for  this 
purpose.  In  the  eye  of  the  law,  therefore,  every  thing  that  can 
be  bought  for  less  gold  than  before,  has  become  cheaper,  has 
depreciated;  and,  since  that  is  the  case  with  bank  notes  at  pre- 
sent, bank  notes  must  have  depreciated  of  course. 

But  w^e  must  not  forget  that  the  law  in  this  repect  can  only 
settle  our  language,  which  is  necessary  for  the  purposes  of 
justice,  and  perfectly  sufficient  for  the  ordinary  concerns  of 
society.  When  extraordinary  questions  occur,  like  the  pre- 
sent, we  should  lose  sight  of  the  law,  and  recur  to  first  princi- 
ples, and  to  the  nature  of  things. 

*  The  Qtiestion  concerning  the  depreciation  of  our  curi'ency  stated  and 
examined  by  W.  Huskisson  esq.,  M.  P.  4th  edition.    • 
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We  measure  masses  by  weights,  and  extension  by  rules, 
though  we  know  that  the  influence  of  temperature,  elevation, 
moisture  &c.,  on  our  weights  and  rules,  must  necessarily  make 
our  admeasurements  mathematically  incorrect.  The  inaccura- 
cies arising  from  it,  being  practically  of  no  consequence,  the 
law  considers  as  out  of  the  question;  but,  if  from  some  re- 
volution in  the  physical  world,  the  substances  we  make  use 
of  for  weights  and  measures,  became  more  strongly  and  irre- 
gularly affected  by  the  above  mentioned  causes  than  hereto- 
fore, would  not  justice  require  an  amendment  of  the  law  re- 
gulating these  matters? 

Your  Mr,  Davy  discovered  that  potash  and  soda  are  metals. 
Suppose  that  by  some  further  ingenious  investigation,  he 
should  discover,  that  certain  common  descriptions  of  clay  or 
ponderous  earth,  are  gold  in  disguise,  easily  convertible  into 
the  metallic  form;  and  if,  in  consequence  of  it,  every  one  could 
procure  as  much  gold  as  he  pleased,  would  it  still  be  justice 
to  execute  contracts,  where  payments  in  gold,  the  only  legal 
standard,  are  stipulated,  agreeably  to  the  letter  of  the  law? 
Ought  we  still  to  consider  its  value  as  unchangeable  though 
other  objects  might  become  dearer  or  cheaper  in  reference  to 
it? 

The  truth  is,  that  philosophically  speaking — and  we  should 
speak  philosophically  on  a  question  like  that  under  considera- 
I  tion — nothing  that  possesses  any  value  at  all,  is  steady  in  its 
commercial  value;  for  this  value,  which  practically  absorbs 
and  supersedes  any  that  may  be  called  intrinsic,  invariably 
arises  from  demand  and  supply,  both  of  which  must  be  liable 
to  be  variously  affected  by  circumstances.  The  precious  me- 
tals, for  reasons  sufficiently  obvious,  may  not  be  subject  to 
fluctuations  of  value  so  great  as  those  of  most  other  commo- 
dities, but  that  their  value  should  be  unchangeable  is  the  more 
impossible,  as  they  have  very  marked  qualities  of  their  own, 
which  must  make  their  possession  in  some  instances,  much 
more  desirable,  than  in  others. 

Whenever,  therefore,  the  question  occurs  to  determine,' — 
not  merely  for  the  purposes  of  convenience  and  mutual  under- 
litanding,  but  with  accuracy, — which  of  two  objects,  whose  re- 
lative value  we  find  changed,  has  depreciated  and  which  im- 
roved,  it  can  only  be  decided,  by  a  careful  consideration,  of 
the  principles  of  value  as  applied  to  them,  and  by  a  reference 
to  the  rates  at  which  they  exchange,  for  a  variety  of  commo- 
dities of  steady  home  production,  and  general  use.  By  this 
liieans  we  may  form  a  pretty  accurate,  though  we  never  can 
form  a  precise  idea,  on  the  subject.  Precision  in  this  instance 
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must  be  always  out  of  the  question,  because  value,  being  some- 
thing relative  in  itself,  an  unchangeable  standard  of  value,  by 
a  comparison  with  which  precision  would  be  alone  attainable, 
is  in  fact  an  absurdity. 

The  correctness  of  these  observations  is  so  obvious  that  to 
make  them  at  all  may  appear  useless.  Yet,  from  the  force  of 
habit,  they  have  been  repeatedly  lost  sight  of,  in  the  argu- 
ments of  the  parties  contending  for,  or  against  the  deprecia- 
tion of  the  British  currency. 

All  the  arguments  of  Mr.  Huskisson  to  establish  the  de- 
preciation, prove  either  that  gold  has  risen,  or  that  bank  notes 
have  depreciated,  or  that  both,  has  taken  place.  He  shows 
only  that  their  value  is  no  longer  the  same,  and  tries  to  estab- 
lish his  pointy — the  actual  depreciation  of  the  paper, — by  taking 
it  for  granted  that  the  value  of  gold  cannot  change,  because 
the  law  makes  it  the  standard.  He  forgets  that  the  law  can- 
not make  value;  that  at  most  it  can  regulate  language. 

Any  attempt  to  change  the  denomination  of  guineas  or  their 
weight  and  fineness  is  reprobated  by  the  same  author.  He 
considers  it  tantamount  to  fraud.*  Yet  this  fraud  would  be 
strict  justice,  if  there  really  existed  a  considerable  change  in 
their  commercial  value.  If  Mr.  Davy  should  make  the  dis- 
covery mentioned  above,  would  it  not  be  fraudulent  in  the  ex- 
treme, to  adhere  to  the  letter  of  contracts  stipulating  for  valu- 
able considerations,  the  payment  of  a  given  quantity  of  gold? 
The  impression  on  Mr.  Huskisson's  mind,  that  the  value  of 
gold  is  unchangeable,  betrays  itself  through  all  his  reason- 
ings, though  he  says  in  another  part  of  his  work  "  the  value 
"  of  the  precious  metals  relatively  to  other  commodities  canfiot 
"  be  fixed.  It  is  subject  to  be  affected  by  the  same  circum- 
"  stances  of  abundance,  scarcity,  supply  or  demand,  as  affect 
'-'  the  value  of  all  other  things  &c."f  He  seems  therefore  to 
admit  two  values;  the  one  relative  and  changeable,  the  other 
ideal,  law-created,  fixed.  But  the  latter  is  either  a  miscon- 
ception, or  the  whole  dispute  turns  on  language,  and  then  the 
question  may  be,  whether  the  advantage  of  preserving  uni- 
formity of  language,  will  be  worth  the  inconvenience  and 
distress,  at  the  expense  of  which,  in  certain  situations,  it  is 
alone  attainable. 

"  The  price  of  commodities  generally,"  says  Mr.  Zf?7/,  his  ' 
opponent,:!:  "  has  nearly  doubled  since  1 760,  but  the  price  of 

*  The  Qiiestion,  &c.,  p.  18.  f  ^^^^-  P-  86- 

i  An  Inquiry  into  the  causes  of  the  present  high  price  of  gold  bullion  in 
lEngland,  by  John  Hill,  p.  87. 
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**  bullion  has  been  so  far  from  partaking  of  this  general  ad- 
^  vance  that  from  1760  to  1795  it  continued  almost  exactly  sta- 
"tionary,^'  &c.  Every  thing  had  risen  nearly  100  per  cent., 
yet  gold  was  not  cheaper!  One  bushel  of  wheat  would  buy  as 
much  gold  as  two  formerly — yet  the  price  of  gold  was  the 
samel !  Mr.  Hill  only  shows  that  while  gold  and  bank  notes 
remained  by  law  exchangeable  for  each  other,  they  were  never 
much  at  variance,  but  rose  or  fell  together;  and  this  nobody 
will  dispute. 

Admitted  then,  as  it  seems  to  be  by  all  parties,  that  a  one- 
pound  bank  note  commands  at  present  only  seventeen  shillings 
sterling  in  gold,  the  question  whether  bank  notes  have  de- 
preciated, or  whether  the  value  of  gold  has  increased,  can  only 
be  settled  with  some  degree  of  certainty,  by  totally  discard- 
ing the  idea  of  any  unchangeable  measure  or  standard  of 
value;  by  carefully  examining  how  they  are  probably  affected 
by  the  circumstances,  on  which  commercial  value  alone  de- 
pends; and  finally  by  ascertaining  at  what  rates  they  formerly 
exchanged,  and  now  exchange,  for  a  variety  of  articles,  the 
value  of  which,  on  general  grounds,  is  most  likely  not  to  be 
subject  to  much  variation. 

But  the  two  circumstances  on  which  commercial  value  ex- 
I  clusively  depends  are,  supply  and  demand. 

The  supply  of  gold,  according  to  the  evidence  before  the 
committee,  does  not  seem  to  have  varied  much  of  late  years.  =^ 

Then  if  its  value  has  at  all  increased,  it  must  be  owing  to 
an  increased  demand. 

The  demand  for  gold  is  partly  for  manufacturing  purposes. 
This  is  the  least  considerable.  It  amounts  in  England  only  to 
about  24,000  ounces  per  annum,f  and  probably  to  but  little 
more  in  the  rest  of  Europe;  nor  can  it  be  presumed  recently  to 
have  undergone  much  change. 

And  partly  for  the  purposes  of  circulating  medium,  of 
treasure. 

Now  a  given  amoun*  of  business  in  a  community  requires 
more  or  less  circulating  medium,  in  proportion  to  the  pre- 
vailing degree  of  confidence  and  security.  If  the  latter  are 
great,  credit,  in  its  various  shapes,  will  go  far  to  supply  its 
place;  if  they  are  low,  almost  every  transaction  must  be  settled 
with  cash. 

Again,  a  less  quantity  of  money  will  be  sufficient  for  a 
|[iven  amount  of  business,  if  the  circulation  be  rapid,  than  if 

*  Report,  p.  4,  and  Minutes,  p.  52.  Huskisson,  the  Question,  &€,  p.  ^43. 
t  Minutes,  p.  50. 
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it  be  slow.  A  small  sum,  changing  hands  frequently,  may 
settle  many  accounts,  or,  through  the  agency  of  bankers,  may 
be  rendered  adequate  to  the  consummation  of  a  vast  many 
contracts  without  more  than  one  real  transfer;  but  in  pro- 
portion as  longer  intervals  occur  between  sales  and  purchases, 
and  money  lingers,  much  larger  sums  are  required  even  for 
smaller  concerns. 

Again:  Confidence  and  security  not  only  occasion  a  re- 
markable saving  of  money,  by  causing  credit,  in  a  great  mea- 
sure, to  supply  its  place,  but  they  will  also  cause  the  whole  of 
it  to  be  maintained  in  circulation,  because  every  holder  of 
money,  under  little  apprehension  of  losing,  and  the  more 
anxious  to  increase  his  property,  will  lay  it  out  in  some  way 
or  other;  but  under  reversed  circumstances,  he  will  be  dis- 
posed to  lock  it  up. 

Again:  Whenever  trade  is  forced  out  of  its  accustomed 
channels;  when  new  markets  require  new  connexions;  circuit- 
ous supplies,  a  multiplicity  of  agents;  when  an  unsettled,  al- 
ways varying  state  of  things  occasions  a  constantly  changing 
intercourse  between  persons  previously,  perhaps,  not  even 
known  to  each  other,  much  less  inured  to  habits  of  mutual 
trust  and  reliance;  and  consequently  when  the  facilities,  arising 
from  drafts  and  redrafts  between  long  established  and  con- 
nected houses,  customary  in  all  commercial  countries,  and  a 
means  to  make  their  credit  answer  the  purposes  of  cash,  are 
out  of  question;  most  undoubtedly  an  infinitely  greater  quan- 
tity of  ready  money  will  then  be  wanted,  than  in  regular  times, 
to  compass  even  a  contracted  amount  of  business. 

Viewing  the  situation  of  Europe  w^ith  these  observations 
before  us, — credit  and  confidence,  unless  in  England,  every 
where  destroyed;  circulation  more  interrupted  than  it  has 
been  within  man's  recollection;  hardly  any  visible  property 
secure  from  rapacity  and  violence;  all  customary  channels  of 
vent  and  supply  deranged;  tw^o  of  the  principal  emporiums  of 
the  continent  commercially  annihilated;  a  whole  opulent, 
trading  republic  overthrown,  and  barracks  and  military  rule 
established  in  the  place  of  warehouses  and  mercantile  usage- 
can  it  be  for  one  moment  doubted  that  the  demand  for  the 
precious  metals  must  be  great  in  the  extreme? 

The  committee  themselves  have  been  perfectly  sensible  of 
these  truths,  though  they  have  not  applied  them  to  the  ques- 
tion, of  an  increased  demand  for  gold.  They  say*  "  a  much 
''  smaller  amount  of  currency  is  required  in  a  high  state  of 

*  Report,  p.  26. 
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"  public  credit  than  when  alarms  make  individuals  call  in  their 
''  advances  and  provide  against  accidents  by  hoarding;  and  in 
"a  period  of  commercial  security  and  private  confidence  than 
"  when  mutual  distrust  discourages  pecuniary  arrangements 
"  for  a  distant  time.  But  above  all,  the  same  amount  of  cur- 
*'rency  will  be  more  or  less  adequate  in  proportion  to  the 
"  skill  which  the  great  money  dealers  possess  in  managing 
"  and  economizing  the  use  of  circulating  medium." 

It  appears,  moreover,  from  their  report  that  they  are  con- 
vinced the  great  demand  for  gold  and  consequent  run  on  the 
bank  in  1797,  which  rendered  the  restriction  act  an  indispen- 
sable measure,  arose  from  the  then  prevailing  apprehension  of 
an  invasion.  If  the  mtre  apprehension  produced  such  effects, 
what  would  have  been  the  result  of  an  actual  irruption  of 
foreign  troops,  and  of  an  overthrow  of  the  government  and 
institutions  of  the  country,  such  as  has  taken  place  in  Ham- 
burg and  Holland? 

It  is  also  remarkable  that  the  first  considerable  rise  of  the 
market  price  of  gold  in  England  took  place,  when  the  French 
troops  first  took  possession  of  the  north  of  Germany. 

How  then  in  the  face  of  all  this  can  the  committee  and  their 
advocates  maintain,  that  there  has  been  no  unusual  demand 
for  gold  on  the  continent  of  Europe? 

Having  learnt  from  the  evidence  of  Mr.  Greffulhe,  Abra- 
ham Goldsmid,"^  Merle  &c.,  that  the  price  of  gold  bullion  on 
the  continent  had  advanced  only  from  3  to  4  per  cent.,  they 
say — "  Here  your  committee  must  observe  that  both  at  Ham- 
*' burg  and  Amsterdam,  where  the  measure  of  value  is  silver, 
"  an  unusual  demand  for  gold  would  affect  its  money  price, 
"  that  is,  its  price  in  silver — and  as  there  has  not  been  any 
"  considerable  rise  in  the  price  of  gold,  as  valued  in  silver,  at 
"  those  places  in  the  last  year,  the  inference  is,  that  there  was 
"  not  any  considerable  increase  in  the  demand  for  gold."f 

In  a  similar  manner  Mr.  Huskisson,  to  show  that  there  can 
have  been  no  unusual  demand  for  gold,  dwells  throu.^h  four 
pages:]:  on  its  steady  value  in  exchange  for  silver. 

Yet  what  would  the  committee  think  of  a  man  who,  during 

the  period  of  a  scarcity  of  grain,  arising  from  a  general  failure 

of  crops,  or,  if  you  please,  from  the  prevalence  of  an  extraordi- 

E|  nary  epidemic  in  which  death  could  only  be  averted  by  a  dou- 

i  ble  consumption  of  the  usual  quantity  of  farinaceous  food, 

1  should  reason   for  instance  in  this  way: — At  all   times  one 

bushel  of  wheat  has  exchanged  for  two  bushels  of  rye.  I  can 

.  *  Minutes,  p.  91.         f  Report,  p.  3.       X  The  Qjiestion  Sec,  p.  43  to  47. 
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still  obtain  one  bushel  of  wheat  for  two  bushels  of  rye;  con- 
sequently, the  inference  is,  that  there  exists  no  unusual  de- 
mand for  wheat,  and  that  the  idea  of  its  scarcity  is  a  mere  con- 
ceit!— Is  their  own  argument  any  better? 

Silver  and  gold,  possessing  as  precious  metals  nearly  the- 
same  practically  important  qualities, — durability  and  great 
value  in  a  small  compass, — with  the  difference  only  that  gold 
possesses  them  rather  in  a  greater  degree — nothing  is  more 
natural  than  that  they  should  be  influenced  nearly  equally  by 
the  same  circumstances,  and  it  cannot  therefore  be  wondered 
at,  that  their  relative  value  should  have  undergone  very  little 
change.  We  are  likewise  told  by  the  committee,  "  It  is  im- 
"  portant  to  observe  that  the  rise  of  the  market  price  of  silver 
*'  in  this  country,  which  has  nearly  corresponded  to  that  of 
"  the  market  price  of  gold,  cannot  in  any  degree  be  ascribed 
"  to  a  scarcity  of  silver.  The  importations  of  silver  have  of 
'^  late  years  been  unusually  large,  while  the  usual  drain  for 
*'  India  and  China  has  been  stopped^"*  But  to  infer  from 
this  that  no  extraordinary  demand  for,  and  consequent  rela- 
tive scarcity  of  either  has  taken  place  on  the  continent  of  Eu- 
rope, is  a  mode  of  reasoning  which  would  justly  surprise  us 
in  men  of  their  sagacity,  were  instances  of  habitual  misconcep- 
tion, when  price  and  value  are  concerned,  less  common  than 
they  are. 

Bonaparte  boasts  that  he  has  in  his  private  chest  at  the 
Thuilleries  two  hundred  millions  livres  (nearly  ten  millions  of 
pounds  sterling)  in  gold  and  silver.  His  policy  in  this  respect 
is  that  of  the  times.  The  insecurity  which  he  feels  spreads 
insecurity  over  the  world  within  his  reach,  and  prompted 
bv  the  same  motives  with  himself,  kings  and  princes,  and 
dignitaries  and  generals,  if  they  are  possessed  of  any  pru- 
dence, with  all  the  provident  men  of  all  ranks  of  society  be- 
sides, will,  like  himself  try  to  hoard  treasure. 

So  far  then  as  we  can  depend  on  a  careful  application  of 
the  principles  of  commercial  value  to  the  case  under  consi- 
deration, we  are  justified  in  the  opinion  that,  with  a  demand 
for  the  precious  metals  on  the  continent  of  Europe  necessarily 
much  greater  than  usual,  whilst  the  supplies  have  compara- 
tively remained  stationary,  their  value  must  have  much  in- 
creased. 

To  ascertain  whether  practical  experience  sustSLins  this  con- 
clusion, we  must  direct  our  attention  to  commodities  of  which 
the  supply  is  the  most  extensive  and  constant,  and  the  con- 

"  Report,  p.  4- 
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umption  and  demand  the  most  regular  and  uniform,  and  of 
which  therefore  the  value,  independently  of  that  of  the  circu- 
lating medium  for  which  they  exchange,  may  be  considered 
as  the  most  steady.  By  adverting  to  these,  though  we  cannot 
discover  the  truth  with  accuracy,  we  may  nevertheless  obtain 
a  corroboration  of  the  inferences  drawn  from  theoretical  rea- 
soning. 

The  necessaries  of  life,  such  as  the  various  kinds  of  small 
grain,  the  several  descriptions  of  meat,  hay,  bread,  potatoes, 
firewood,  and  coal,  the  common  metals,  if  produced  in  the 
country,  house  rent  and  the  common  beverage  of  the  people, 
are  objects  of  this  nature.  The  prices  of  these,  now  and  at 
periods  not  long  past,  in  the  same  districts,  with  proper  al- 
lowances for  abundant  or  deficient  crops,  and  other  leading 
circumstances,  should  be  examined,  and  application  made,  of 
the  general  result,  to  the  subject  of  this  inquiry. 

It  is  to  be  regretted'  that  the  committee  should  not  have 
thought  it  necessary  to  procure  detailed  and  accurate  infor- 
mation on  these  points,  which  certainly  would  have  been  of 
importance  to  the  object  of  their  investigation.  To  supply  this 
defect,  in  the  country  where  I  write,  is,  from  the  interrupted 
and  precarious  communication  with  the  continent  of  Europe, 
impossible.  I  learn  however  from  an  intelligent  traveller, 
lately  returned  from  the  north  of  Europe,  that  bread,  at  Ham- 
burg, is  reduced  to  half  its  customary  price;  that  rye,  instead  of 
©ne  hundred  rix  dollars  the  la^t^  sells  from  thirty  to  thirty-five; 
that  in  Holstein  real  estate  can  be  purchased  at  one  third  of 
I  its  usual  value;  and  I  have  no  doubt  that  the  same  observa- 
'•  tions  would  hold  good  in  all  the  north  of  Germany,  in  Hol- 
land, and  in  most  of  the  frontier  departments  of  France. 

They  become  the  more  forcible  when  we  reflect  that  war 
invariably  withdraws  labouring  hands  from  agriculture,  and 
causes  great  waste  of  provisions  and  destruction  of  growing 
produce,  from  which,  regularly,  there  must  result  a  diminution 
of  supply,  an  increase  of  demand,  and  consequently  a  rise  of 
prices,  as  was  actually  the  case  in  most  of  the  continental  wars 
at  former  periods — unless  where  they  lasted  so  long  and  be- 
came so  destructive,  that  insecurity  and  alarm  augmented  the 
value  of  the  precious  metals  more  rapidly,  than  that  of  the 
necessaries  of  life, — and  in  the  present  war  till  within  the  last 
eight  or  ten  years! 

If  therefore,  the  prices  of  the  enumerated  commodities 
should  even  be  found  to  have  undergone  little  alteration,  it 
still  would  prove  that  the  commercial  value  of  the  circulating 
medium — which,  on  the  continent,  is  confined  to  the  precious 
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metals,  must  have  advanced  much;  and  if  they  should  be  found 
much  lower  than  formerlv,  the  inference  that  the  advance  in 
value  of  the  precious  metals  must  have  been  very  great,  would 
be  still  more  irresistible  and  decisive. 

But  if  gold  has  risen,  as  well  as  silver,  on  the  continent  of 
Europe,  it  must  have  risen  in  England  the  more  unquestiona- 
bly, since  its  introduction  on  the  continent  from  England,  may 
be  said  to  have  been  attended  with  no  difficulty,  compared 
with  the  almost  insurmountable  obstacles  which  attended  the 
introduction  of  every  other  commodity.  In  fact,  the  latter 
circumstance  is  in  itself  of  so  much  consequence,  that  it  must 
invalidate  all  the  arguments  of  Mr.  Huskisson,  respecting  the 
manner  in  which  balances  of  trade  are  generally  adjusted, 
when  applied  to  the  present  times. ^  As  England  has  wanted 
and  obtained  from  the  continent  a  variety  of  articles  of  first 
necessity,  for  which  she  was  not  suffered  to  make  payment 
otherwise  than  in  the  precious  metals;  as  a  considerable  an- 
nual amount  of  interest  was  likewise  to  be  remitted  to  holders 
of  British  funds  on  the  continent;  as  it  is  highly  probable  that 
the  alarm  spread  there,  by  innumerable  presses  under  French 
influence,  respecting  the  stability  of  the  prosperity  of  Great 
Britain,  must  have  made  many  individuals  anxious  to  with- 
draw from  thence,  though  with  loss,  their  capitals  invested  in 
public  funds  or  otherwise, — capitals  to  the  amount,  we  are 
told,  of  upwards  of  fifteen  millions  pounds  sterling;  and  as  gov- 
ernment must  frequently  have  had  occasion  for  the  exportatiolt 
of  heavy  sums  in  hard  money;  we  could  not  be  surprised  at 
an  increased  demand  for  gold  in  England,  and  a  consequent 
rise  of  its  value,  even  if  it  had  experienced  no  considerable 
change  in  this  respect  on  the  continent.  But,  if  the  last  men- 
tioned circumstances  operated  in  addition  to  its  augmenting 
value  there,  we  can  only  wonder  that  it  has  7iot  risen  more; 
which  it  certainly  will  do  if  no  alteration  takes  place  in  the 
general  state  of  the  affairs  of  Great  Britain. 

Believing  then  from  all  the  reasons  adduced,  that  gold  has 
risen  on  the  continent  of  Europe  as  well  as  in  England,  the 
further  question  occurs,  whether  the  whole  difference  between 
the  nominal  value  of  bank  notes,  and  the  market  price  of  gold 
bullion,  is  to  be  attributed  to  this  cause;  or  whether  bank  notes 
may  not  have  depreciated  on  the  one  hand,  while  bullion  has 
risen  on  the  other,  so  as  to  make  this  difference  chargeable  in 
part  to  both  circumstances? 

•  The  Qiiestion,  &.c.,p.  51  to  51. 
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The  value  of  bank  paper,  like  that  of  all  other  commodities, 
— for  a  commodity  it  is  at  all  times,  and  particularly  when  no 
longer  cowvertible  into  guineas, — musttiepend  on  demand  and 
supply. 

As  the  latter,  according  to  the  rules  of  the  bank,  is  regulat-^ 
ed  by  the  former,  =^  and  as  excess  of  bank  paper,  according  to 
the  result  of  our  inquiries  above,  consists  in  the  circulation  of 
a  larger  quantity  of  it  than  that  to  which  the  nation,  while  its 
population  and  business  experience  no  material  alteration,  has 
been  previously  and  prosperously  accustomed;  we  should  at 
first  suppose  that  no  excess  ever  can  take  place,  because  the 
nation,  when  finding  itself  comfortable  with  a  certain  amount 
of  it,  will  have  no  inducement  to  press  for  additional  issues. 
But  it  is  necessary  to  distinguish  between  the  demands  of  the 
public  at  large,  and  those  of  the  immediate  applicants,  the  cus- 
tomers of  the  bank,  whose  situation  in  this  respect,  is  widely 
different.  ^ 

In  order  to  make  this  subject,  which  1  deem  important,  the 
more  clear,  it  will  be  necessary  to  begin  with  examining  mi- 
nutely the  operations  of  the  rules,  by  which  the  bank  have  pro- 
fessed themselves  to  be  guided  in  their  discounts,  that  is, — in 
the  issue  of  their  notes.  These  rules  are, 

1.  Never  to  make  advances  except  on  unexceptionable  se- 
curity. 

2.  Never  for  a  longer  term  than  ninety  days. 

,   3.  Never  at  a  lower  charge  than  the  customary  interest  of 
five  per  cent: — 

And  by  cautiously  adhering  to  them,  the  bank  are  of  opinion, 
that  an  over  issue  of  their  notes  is  impossible. 

I  believe  this  opinion  to  be  erroneous,  and  the  committee 
iwere  aware  of  its  fallacy;  but  it  appears  to  me  that  they,  and 
in  particular  Mr.  Huskisson,  in  commenting  on  the  arguments 
of  the  bank  with  regard  to  this  point,  have  neither  done  com- 
plete justice  to  the  bank  nor  to  their  task.  Mr.  Huskissonf  has 
€ven  altogether  omitted  mentioning  the  third  rule,  on  which 
Itiiie  strength  of  those  arguments,  if  any  they  have,  principally 
1  depends  and  the  insufficiency  of  which,  as  a  check  against  ex- 
cessive applications,  it  became  therefore  particularly  interest- 
ing to  develop. 

The  first  rule,  to  make  advances  only  on  good  security;  or, 
what  amounts  to  the  same,  to  discount  only  unexceptionable 

*  See  the  Examination  of  the  governor  and  deputy  g-overnor  of  the  bank 
and  of  Mr.  Harman,  one  of  the  directors,  in  the  minutes  attached  to  tlie  re- 
port of  the  bullion  committee. 

t  The  Qjiestion,  p.  29. 
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paper,  has  hardly  any  thing  in  it  restrictive  as  to  extent  of  is- 
sues; for  certainly,  if  all  the  paper  of  responsible  people  in 
Great  Britain,  even  if  all  their  paper  arising  from  r^al  trans- 
actions, were  to  be  discounted,  the  country  would  probably 
be  inundated  with  bank  notes,  though  it  is  well  known  that 
to  distinguish  fictitious  from  real  paper,  is  often  impossible. 
Nor  indeed  is  this  distinction  of  as  much  consequence  as  has 
been  often  imagined,  particularly  where  a  repeated  transfer 
.of  the  same  property  causes  a  multiplication  of  real  paper, 
without  a  corresponding  multiplication  of  security. 

The  second  rule — to  discount  only  for  a  period  not  exceed- 
ing ninety  days, — gives  additional  force  to  the  first;  because  the 
directors  will  be  less  liable  to  overrate  the  solidity  of  applica- 
cants  for  discounts  for  a  short  period  of  time,  than  for  a  long 
one,  which  would  naturally  bring  them  within  the  scope  of  a 
greater  variety  of  adverse  chances.  But  it  can  hardly  be  con- 
sidered as  imposing  much  restraint  on  the  board  as  to  extent 
of  issues,  for  even  the  discounting  of  all  unexceptionable  bills 
at  sixty  and  ninety  days,  might  imply  an  issue  of  bank  notes 
much  beyond  the  real  wants  of  the  public. 

The  third  rule  then  alone  seems  to  impose  a  real  checkj  not 
it  is  true,  on  the  board,  but,  what  will  answer  the  same  purpose, 
on  the  applicants  for  bank  notes  themselves.  Solid  and  prudent 
people,  say  the  bank,  will  not  pay  the  discount  of  five  per  cent, 
for  the  use  of  bank  notes  unless  their  use  is  worth  it.  But  as 
long  as  their  use  is  worth  the  discount,  which  is  the  regular 
price  of  money,  there  can  be  no  more  of  them  in  circulation 
than  the  exigencies  of  the  public  require  whatever  that  amount 
may  be. 

This  argument  is  particularly  dwelt  upon  by  Mr.  Hill.* 
"•  The  precious  metals,"  he  says,  "  being  possessed  of  intrinsic 
*'  value  can  always  be  forced  into  circulation.  Paper  currency, 
•■'  on  the  other  hand,  having  no  intrinsic  value,  cannot  be 
"  forced  into  circulation.  There  must  exist  some  adequate 
"  cause  in  the  pecuniary  transactions  of  mankind  to  bring  it 
"  at  first  into  existence,  and  after  it  has  been  created,  its  per- 
"  manency  will  depend  on  the  permanent  continuance  of  those 
*'  circumstances  to  which  it  owed  its  origin.  While  men  find 
"  it  to  conduce  to  their  convenience  and  advantage,  they  will 
"'  promote  and  encourage  its  circulation,  but  when  it  ceases  to 
"  recommend  itself  by  real  utility  to  society  it  will  become  ex- 
'-'•tinct  of  itself:' 

*  An  Inquiry  into  the  catrses  of  the  present  high  price  of  gold  bullion  in 
England,  Lepage  73. 
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And  again,  "  but  paper  currency  can  be  circulated  no  longer 
•'than  the  public  at  large  find  it  worth  while  to  pay  interest  for 
"the  use  of  it  to  those  by  whom  it  is  issued;  and  an  interest,  on 
*'my  principle  fully  adequate  to  the  general  use  of  money."* 

He  further  observes,  "  I  have  endeavored  to  show  that  this 
"  paper,  being  continually  chargeable  with  interest,  will  be 
*' borrowed  of  the  bankers  no  longer  than  the  trade  of  the 
*  *'  country  enables  the  borrowers,  to  employ  it  in  such  a  way, 
"as  is  productive  of  profit  adequate  to  the  interest  and  a  mer- 
"cantile  remuneration  besides  to  the  traders." 

He  quotes  also  the  words  of  the  late  governor  of  the  bank, 
Mr.  Whitmore,  viz.  *'  the  amount  of  issues  of  bank  paper  is  of 
"  necessity  limited  by  the  real  wants  of  circulation,  as  no  one 
"will  pay  interest  for  a  bank  note  that  he  does  not  want  to 
*'make  use  of."f 

He  concludes  by  saying,  "  let  the  Bullion  committee  con- 
"  vince  the  merchants  and  bankers  of  London,  that  the  manv 
"  millions  they  are  continually  borrowing  are  unnecessary  for 
"the  circulation  of  the  kingdom,  and  that  the  interest  which 
"  they  pay  for  them  may  very  properly  be  saved,  and  within 
"three  months  we  shall  find  every  note  of  the  bank  of  Eng- 
*'  land  disappear  from  circulation,  and  return  to  the  coffers  of 
"the  bank." 

Mr.  John  Pearce  mentioned  before  the  committee,  "  that, 
"from  the  manner  in  which  the  issue  of  bank  paper  is  con- 
"  trolled,  the  public  will  never  call  for  more  than  is  absolutely 
i"  necessary  for  their  wants.":}: 

And  Mr.  Whitmore,  being  asked  by  the  committee,  "  if  the 
j"  amount  of  bank  of  England  notes  were  in  anj^  way  to  be  in- 
creased one  half,  that  is  from  twenty  to  thirty  millions,  can 
it  be  supposed  that  the  purposes  for  which  it  is  required 
i"  would  be  increased  in  the  same  proportion?" — Replied,  "  the 
"  surplus  quantity,  not  being  wanted,  would  immediately  revert 
"  to  us."§ 

It  appears  therefore  that  from  the  times  of  the  celebrated 
Law^  who  also  thought  that,  because  the  notes  of  his  bank 
'were  issued  for  interest  they  could  never  be  in  excess,  down  to 
the  present  period,  the  same  idea  has  prevailed,  that  the  inter- 
est to  be  paid  on  receiving  bank  notes  in  exchange  of  bills, 
controlled  the  applications  for  them: — an  idea,  which  has  cer- 
tainly been  productive  of  much  mischief. 

The  committee  observe  with  regard  to  this  doctrine  that  it 
is  a  very  fallacious  one.  "  The  fallacy  upon  which  it  is  found- 

*  An  Inquiry,  &c.  p.  74.  f  Report—Minutes,  p.  97.  \Ib.  p.  112.  $  Ih.  p.  121. 
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"  ed,  say  they,  "  lies  in  not  distinguishing  between  an  advance  I 
'■'^ of  capital  to  merchants^  (which  they  would  always  deem' 
"  beneficial)  and  an  additional  supply  of  currency  to  the  \ 
*'  general  mass  of  circulating  medium."*  I 

But  it  is  difficult  to  understand  this  distinction.  The  loan  to  ] 
the  merchants,  becomes  an  addition  to  the  circulating  medium,  | 
from  the  moment  it  is  made.  It  is,  so  much  power  to  make, 
piir chases^  as  the  committee  terms  it,  placed  in  the  hands  of. 
the  merchants,  and  it  conveys  so  much  power  to  the  hands  of  i 
every  subsequent  receiver,  and  that  much,  and  no  more.  It  < 
never  changes  character.  If  granting  the  loan  and  furnishing! 
that  power  is  wrong,  it  is  so  from  the  first  instance.  All  the  \ 
reasoning  of  the  Committee  on  this  point  is  unsatisfactory. ; 
The  Bank  say,  if  there  is  a  redundancy  of  bank  notes  among  I 
the  merchants  and  the  public  generally,  people  will  not  know] 
what  to  do  with  them,  will  be  at  a  loss  how  to  earn  even  legal 
mterest  by  theii'  use.  Whenever  therefore  they  thus  accumu- 
late, they  will  be  employed  in  extinguishing  loans  in  order 
to  save  interest,  or,  if  the  holder  owes  nothing  himself  to  the 
bank,  they  will  find  an  advantageous  exchange,  in  mercantile 
transactions,  with  persons  who  do  owe  to  the  bank,  and  for 
whom  the  notes,  therefore,  will  be  at  least  worth  five  per  cent, 
which,  by  cancelling  their  debt,  they  save,  when  they  were  not 
worth  so  much  to  the  former  holder.  Therefore  the  redun- 
dancy will  always  correct  itself  when  it  comes  to  this  point. 
For  as  long  as  money  will  readily  earn  five  per  cent,  and  up- 
ward for  the  holder,  there  is,  in  their  opinion,  no  excess  of  it. 
— This  argument  appears  correct,  and  if  it  is  fallacious,  at  least 
the  committee  have  said  nothing  by  which  that  fallacy  could 
be  tested.  Their  own  ideas  on  this  point  were  not. precise  and 
clear^  which  has  caused  them  to  fail  in  producing  conviction 
with  those  who  differed  with  them  in  opinion. 

The  argument  of  the  bank  against  the  possibility  of  an  over 
issue  of  their  paper,  while  they  discount  only  the  bills  of  solid 
and  prudent  people,  and  only  such  as  expire  within  ninety  days, 
and  charge  legal  interest  for  the  advance,  admits  of  being  stat- 
ed in  terms  still  more  plain  and  forcible.  They  consider,  and 
justly,  the  interest  which  they  deduct  from  the  amount  of  the 
bills  discounted,  as  the  hire  paid  by  the  holder  for  the  use  of 
the  principal,  and  this  hire  so  far  resembles  the  rent  paid  for 
houses  and  land. 

Would  it  not  be  extraordinary  then  to  pretend  that  there  are 
too  many  houses  built  as  long  as  every  house,  as  soon  as  finish- 
e.d,  finds  an  occupant,  who  takes  it  at  the  usual  rent,  pays  that 

'  Reporf,  p.  23'. 
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rent  punctually,  and  is  glad,  on  these  terms,  to  be  permitted  to 
retain  possession? 

Would  it  not  be  equally  extraordinary  to  pretend,  that  there 
is  too  much  land  under  cultivation,  while  substantial  farmers 
press  forward  in  competition,  as  to  who  shall  be  favoured  with 
the  lease,  on  the  accustomed  terms,  of  any  vacant  tract? 

And  is  it  less  so  to  say  there  is  an  excess  of  bank  notes, 
when  solid  and  unexceptionable  men  continue  anxious  to  take 
them  at  the  usnal  hire? 

If  this  argument  were  as  just  as  it  is  specious,  it  would  be 
conclusive,  because,  though  the  check  of  hire  cannot  be  expect- 
ed to  operate  with  regard  to  advances  of  bank  notes  made  to 
government,  as  it  does  with  those  made  to  individuals,  since 
the  object  of  government  is  not  ffain,  nor  comes  at  all  into 
operation  when  the  bank  issues  notes  in  making  purchase  of  bul- 
lion or  other  property;  yet,  as  their  notes,  however  issued,  will 
circulate,  the  application  of  individuals,  seeking  gain,  for 
more  on  hire,  could  only  continue  as  long  as  no  redundancy, 
preventing  useful  employment, rendered  that  gain  unattainable. 

But  the  argument  is  defective.  It  would  be  less  so  if  bank 
notes  continued  to  be  convertible  into  gold,  as  they  were  pre- 
viously to  the  restriction  act  of  1797.  The  rules  of  the  board 
were  sufficiently  perfect  at  the  time  they  were  framed,  and  an- 
swered, as  I  shall  presently  show,  their  purpose  under  the  cir- 
cumstances then  existing;  but  they  required  a  modification 
when  the  restriction  act  had  passed,  of  which  those  presiding 
over  the  institution,  from  not  fully  comprehending  the  sub- 
ject, have  not  been  aware. 

There  can  be  no  doubt  that  the  rent,  asked  for  a  house  or 
farm,  and  agreed  to  by  the  tenant,  and  regidarly  discharged  by 
him,  determines  the  usefulness,  the  practical  value  of  both, 
because  it  is  stipulated  in  something  that  has  a  value  indepen- 
dent of  either,  a  value  in  its  orvn  separate  right  as  it  were;  it  is 
stipulated  in  uioneij,  in  the  circulating  medium  of  the  country, 
whether  paper  or  coin. 

In  the  same  way,  if  a  man  had  discovered  multiplying 
crucibles,  in  which,  by  the  application  of  certain  chemical 
agents,  he  could  so  treat  gold  as  to  obtain  one  hundred  and  fif^ 
teen  ounces  at  the  end  of  twelve  months,  for  every  hundred 
put  in,  of  equal  fineness,  and  without  further  labor  or  ex- 
pense than  his  own  occasional  attendance;  and  if,  being  with- 
out cash  though  otherwise  safe  and  responsible,  he  should  think 
fit  to  make  use  of  his  credit,  and  borrow  gold,  agreeing  to  pay 
three  barrels  of  flour  annually  for  every  hundred  guineas  lent 
him;  Ke  might  in  thia  case  be  suffered  to  borrow  as  much  as  he 
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pleased,  and  to  operate  on  any  scale  he  might  think  suitable  to 
his  convenience,  because  the  rent^  payable  in  something  not 
gold,  vcifiour^  would  naturally  check  his  operations  and  confine 
them  within  certain  bonnds.  As  soon  as  from  the  increased 
plenty  of  gold,  flour  should  have  risen  considerably  above  its 
usual  value,  presumed  to  have  been  at  first  about  equal  to 
■five  guineas  for  three  barrels,  he  must  relinquish,  or,  at  least, 
contract  his  business,  because  it  would  no  longer  be  profitable. 
The  amount  of  the  hire  in  this  case  would  be  a  sure  criterion 
of  the  vahie  of  the  thin^^. 

But,  if  instead  of  this,  he  had  stipulated  to  pay  five  guineas, 
or  the  same  amount  in  gold  of  standard  fineness,  for  every 
hundred  guineas  lent  him;  it  is  obvious  that  the  hire,  being 
only  a  fractional  part  of  the  thing  borrowed  itself,  would  no 
longer  operate  as  a  check  on  his  multiplying  process,  nor  serve 
as  a  test  whereby  to  judge  of  the  value  of  the  principal;  but 
that  he  might  go  on,  till  gold  had  become  as  common  asCt>ppey 
or  lead;  that  he  would  always  make  his  ten  per  cent,  by  the 
pursuit,  and  that,  if  the  sum  of  his  earnings,  arising  from  this 
profit  of  ten  per  cent,  should  in  consequence  of  the  gradual  de- 
preciation of  gold,  no  longer  command  the  same  amount  of 
commodities  as  when  he  began,  he  would  only  have  to  enlarge 
the  scale  of  his  business,  in  order  to  derive  from  it  the  same 
emolument.  Thus,  nothing  could  prevent  him  from  realizing  an 
immense  fortune,  particularly  if  he  had  the  good  sense  oppor- 
tunely to  turn  his  gold  into  real  estate,  to  the  certain  eventual 
ruin  of  all  persons  deriving  their  income  from  any  species  of 
permanent  contract. 

The  situation  of  the  customers  of  the  bank  in  some  respects 
resembles  that  of  this  adept.  The  discount  of  five  per  cent, 
which  they  pay;  the  hire,  the  consideration  yielded  to  the  bank 
for  converting  in  their  crucibles  an  inexhaustible  stock  of  secu- 
rities into  circulating  medium,  is  a  fractional  part  only  of  that 
circulating  medium  itself  which  the  bank  issues.  They  may 
therefore  take  it  on  those  terms  with  perfect  safety,  because 
the  commercial  value  of  the  hire  they  pay,  cannot  fail  to  be 
in  exact  proportion,  with  that  of  the  principal  they  receive. 
Bank  paper  might  depreciate  from  excess  of  issues  till  the 
commercial  value  of  the  pounds  of  the  day  were  equal  to  that 
of  the  shillings  of  former  times,  and  still  applicants  would  not 
be  wanting,  to  take  it  at  five  per  cent.,  because  their  nominal 
pounds  of  interest,  would  likewise  in  reality,  or  rather  in 
comparison  with  former  times,  be  only  shillings.  Consequently 
the  discount  which  they  pay,  though  in  every  other  respect 
similar  to  hire,  yet  having  no  independent  value  of  its  own, 
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cannot  be  considered,  either  as  a  check  on  application,  or  as  a 
test  of  the  value  of  the  principal. 

Too  much  stress  has  been  laid  by  the  champions  of  the  op- 
posite opinion  on  the  pretended  uselessness  of  bank  notes, 
when  the  circulation  is  what  they  term  full.  In  dwelling  on  this 
point,  they  ingeniously,  or,  I  rather  think,  inadvertently,  take 
for  granted,  what  is  to  be  proved;  viz.  the  undiminished  com- 
mercial value  of  bank  paper.  Suppose  on  a  named  day,  the 
commercial  transactions  of  the  metropolis  given,  and  the 
commercial  value  of  bank  paper,  or,  what  is  the  same,  the 
prices  in  bank  paper  of  the  various  property  to  be  transferred 
also  given,  then,  certainly,  only  a  limited  amount  of  bank  pa- 
per could  be  employed  that  day;  and  further,  supposing  the 
daily  average  of  business  in  the  metropolis  to  remain  about 
the  same,  then,  as  long  as  prices  likewise  remained  the  same^ 
no  greater  amount  of  bank  paper  could  be  daily  employed. 
It  is  obvious  however  that  if  things  on  a  subsequent  day  were 
to  cost  as  many  pounds  as  they  cost  shillings  before,  it  would 
require  twenty  times  as  much  bank  paper  to  complete  the 
same  number  of  transactions.  The  argument,  therefore,  drawn 
from  the  pretended  fidness  of  circulation,  if  v/e  already  take 
it  for  granted  that  paper  has  not  depreciated,  is  useless.  But, 
if  we  question  its  undepreciated  value,  it  means  nothing;  be- 
cause its  very  conclusiveness  rests  on  the  unaltered  prices  of 
commodities,  which  is  the  same  with  undepreciated  value  of 
circulating  medium.  It  is  not  so  much  the  extent  of  business, 
which  regulates  the  amount  of  bank  notes  wanted — because 
the  expedients  contrived  in  order  to  economize  them  are  nu- 
merous—-as  the  amount  of  the  notes  of  which  all  that  can  be 
had,  will  be  used — that  regulates  the  prices  of  things. 

It  must  therefore  be  clear  to  every  comprehension  that  the 
customers  of  the  bank  have  all  the  advantages  of  the  gentle- 
men sitting  round  the  inexhaustible  chest  of  guineas,  men- 
tioned in  the  beginning  of  this  letter.  The  bank  being  confes- 
sedly liberal  in  proportion  to  the  urgency  of  applications, 
their  customers  are  sure  of  commanding  a  constant  increase 
of  circulating  medium;  and,  being  those  into  whose  hands  the 
additional  supplies  of  it  pass  in  the  first  instance,  without  its 
teing  suspected  by  the  public,  they  have  it  constantly  in  their 
power  to  make  purchases  at  prices  which  they  know,  from  a 
tact  acquired  by  experience,  will  advance,  and,  which  ive 
know,  must  advance,  in  consequence  of  that  depreciation  of 
the  currency  of  which  they  themselves  may  be  considered  as 
the  active,  though  unintentional,  instruments. 

The  measure,  of  their  profits  is  the  extent  of  the  bank's 
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compliance  with  their  applications,  and  this  again  depends  on 
the  eagerness  with  which  they  press  them.  Thus  if  the  bank 
could  be  induced  to  double  their  usual  issues,  their  customers 
might  safely  agree  to  pay  a  discount  of  ten,  of  fifteen  per  cent, 
and  upwards,  because  the  property,  in  payment  for  which  they 
would  gradually  and  silently  send  forth  this  inundation  of 
bank  notes,  could  not  fail  to  improve,  while  in  their  hands, 
from  fifty  to  a  hundred  per  cent.;  and  they  would  after\vards, 
in  order  to  consolidate  their  gains,  have  only  to  invest  them 
in  real  estate,  or  some  other  imperishable  commodity,  the 
market  value  of  which,  from  its  not  yet  having  become  an 
object  of  contention,  should  have  deviated  little  from  the  old 
standard.  The  charge,  therefore,  of  an  interest  of  five  per 
cent.,  nay  of  an  interest  much  higher,  will  not  restrain  appli- 
cations for  loans,  provided  they  are  encouragingly  successful. 
The  cupidity  for  additional  supplies  of  circulating  medium, 
must  increase  in  proportion  to  the  promptness  with  which  it 
is  gratified.  The  more  is  obtained,  the  more  will  be  wanted, 
because  the  more  it  will  become,  to  the  first  receivers,  advan- 
tageous and  desirable. 

To  show  this  still  more  fully,  let  us  suppose  A  to  be  a  spe- 
culating capitalist,  standing  high  at  the  bank,  and  having,  con- 
sequently, a  great  command  of  discounts.  B  a  West-India 
merchant.  C  a  grocer,  and  the  rest  of  the  alphabet  manufac- 
turers, tradesmen,  labourers  &c.,  employed  by  the  former, 
and  among  each  other. 

Now  A,  wishing  to  turn  his  power  of  commanding  circu- 
lating medium  to  account,  and  having  observed  that  the  prices 
of  sugar  and  coffee  are  rather  on  the  advance;  having  also 
learnt  that  B  has  just  received  a  cargo  of  each,  and  not  dis- 
covering any  other  object  of  speculation  more  tempting,  be- 
gins to  fix  his  attention  on  these  two  articles.  In  the  mean- 
while C,  the  grocer,  has  been  with  B  and  offered  him  the  late 
wholesale  market  price,  but  B,  whom  the  facility  of  obtaining 
bank  accommodations  exempts  from  the  necessity  of  making 
an  immediate  sale,  and  who  naturally  wishes  to  gain  as  much 
as  he  can,  asks  ten  per  cent,  more,  which  C,  the  grocer,  who 
imderstands  his  business,  having  still  a  stock  on  hand,  and 
perceiving  no  unusual  difference  between  the  demand  and 
supply,  between  his  retail  consumption  and  the  amount  of  im- 
portations, refuses  to  give,  because  he  thinks,  and  correctly, 
that  under  these  circumstances  the  above  mentioned  articles 
ought  not  to  become  dearer. 

A,  having  made  up  his  mind  to  buy  the  sugar  and  coffee, 
and  finding  the  merchant  firmly  insisting  on  his  price,  at  last 
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agrees  to  give  it.  He  does  so  because  he  is  a  speculator  and 
a  merchant.  He  cannot  leave  his  means  unemployed.  Incur- 
ring risks  belongs  to  his  pursuit,  and  he  will  rather  expose 
himself,  particularly  if  he  has  been  generally  successful,  to 
^j  the  chance  of  suffering  some  loss,  than  remain  inactive. 

C,  the  grocer,  hearing  of  this  purchase,  takes  the  alarm. 
Sugar  and  coffee  he  says  have  taken  a  start.  A  is  an  intelli- 
gent, well  informed  man.  He  must  have  his  reasons.  He  is, 
besides,  rich  and  can  hold. — While  C  is  making  these  reflec- 
tions his  stock  is  diminishing.  Experience  has  taught  him 
that  if  once  an*  article  begins  to  advance,  it  generally  keeps 
rising  for  some  time.  He  begins  therefore  to  think  that  he 
might  injure  his  interest  in  delaying  much  longer  to  supply 
himself.  He  calls  on  A,  and  finding  that  he  will  be  satisfied 
with  a  moderate  advance,  repurchases  of  him  the  sugar  and 
coffee. 

C  then  raises  the  retail  prices  of  both  articles,  and  his  cus- 
tomers, finding  that  they  are  obliged  to  pay  dearer  than  for- 
merly for  the  luxuries,  with  the  use  of  which  they  do  not  like 
to  dispense,  and  that  the  demand  for  their  v»'ork  is  sufficiently 
brisk,  make  a  small  advance  in  the  price  of  the  latter.  Even 
the  day  labourers  begin  to  say  that,  since  sugar  and  coflee — 
if  they  consume  any — ^have  become  so  dear,  their  wages  ought 
to  be  a  little  higher,  to  which  representation  A,  and  B,and  C, 
and  the  tradesmen  are  rather  disposed  to  yield,  because  they 
can  afford  it,  the  former  having  done  well  with  their  West- 
India  produce,  and  the  latter  obtaining  good  prices  for  their 
respective  work. 

When  B  receives  another  cargo,  A,  his  hands  always  full 
of  bank  notes,  having  had  no  reason  to  regret  his  former  pur- 
chase, and  seeing  that  sugar  and  colTee  are  still  looking  up, 
whilst  in  reality  bank  notes  are  looking  down,  will  proceed  in 
the  same  manner,  and  purchase  it,  and  his  conduct  will  be 
further  productive  of  the  same  consequences. 

But  as  each  of  the  above  mentioned  letters  may  stand  for 
all  persons  of  similar  pursuits,  and  thus  the  whole  alphabet 
represent  the  nation,  it  is  obvious  that  by  little  and  little,  the 
prices  of  all  things  will  advance,  and  since  we  have  presumed 
the  consumption  and  supply  of  the  various  commodities  to 
remain  all  this  time  nearly  the  same,  it  v/ill  be  the  deprecia- 
tion of  the  circulating  medium,  and  not  the  scarcity  of  goods, 
which  causes  the  augmentation  of  prices. 

From  all  I  have  said  on  this  subject  it  then  appears  irresisti- 
bly to  follow,  that  none  of  the  rules  of  the  bank — neither  their 
confining  discounts  to  bills  arising  from  real  transactions,  and 
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their  term  of  advances  to  ninety  days,  nor  their  charge  of  five 
percent. — have  any  thing  in  them  restraining  an  excessive 
demand  for  bank  notes  on  the  part  of  the  usual  applicants,  or 
an  excessive  supply  on  the  part  of  the  board;  and  that  the 
idea  of  a  redundancy  and  subsequent  uselessness  of  bank 
notes,  on  account  of  the  pretended  fulness  of  circulation,  is 
by  no  means  well  founded. 

It  is  also  particularly  deserving  of  attention  that  converti- 
bilitif  of  bank  paper  into  gold  and  silver^  does  not  necessarily 
limit  the  issues  of  that  paper,  and  prevent  excess,  (if  excess 
is — what  we  deem  it  to  be — a  larger  quantity  in  circulation, 
without  a  change  of  situation  requiring  it — than  that  to  which 
a  nation  has  been  previously  and  prosperously  accustom- 
ed,)— because,  as  it  is  clear  from  the  preceding  detail,  that 
the  most  active,  money-turning  part  of  the  community^,  can 
never  experience  any  inconvenience  from  an  augmenting  cir- 
culating medium,  the  bank — whatever  may  be  their  issues  of 
paper — ^\vill  only  be  called  upon  for  gold  and  silver  when 
these,  as  commodities,  find  an  advantageous  market  abroad, 
or,  as  imperishable  treasure,  are,  during  the  prevalence  of 
alarm  and  danger,  sought  for  at  home.  The  circumstances 
here  supposed  do  not  necessarily  depend  on  an  increased  quan- 
tity of  paper  currency,  but  on  the  other  hand,  may  occur — 
when  in  times,  like  the  present,  a  general  aflBiction  of  the  hu- 
man race  over  a  whole  continent,  gives  to  the  precious  metals 
an  extraordinary  value — even  without  there  existing  any  ex- 
cess  of  currency  whatever. 

It  is  true,  while  convertibility  continues,  the  commercial 
value  of  notes  and  coin  will  necessarily  remain  the  same; 
sometimes  the  coin  will  lift  up  the  paper,  and  sometimes  the 
paper  v.'ill  depress  the  coin.  But  in  this  case  the  nation,  in 
the  event  of  certain  contingencies,  will  remain  exposed  to  the 
alternative,  in  which  England  was  placed  in  1797 — of  being 
obliged,  either  to  relinquish  convertibility,  or  else  so  to  reduce 
her  currency  as  to  become  a  voluntary  partaker  in  the  miseries 
•of  her  neighbours;  thus  giving  to  her  enemy  the  advantage  of 
being  able  to  subdue  her  as  it  were,  in  his  own  dominions; — to 
plunge  her,  to  a  certain  extent,  into  all  the  calamities  attend- 
ing conquest,  without  landing  a  single  man  on  her  coast. 
From  these  co7isiderations  it  seeins  to  folloxv^  that  a  currency^ 
entirely  unconnected  with  the  precious  metals^  peculiar  to  the 
country  in  zvhich  it  should  be  established^  and  confinable  within 
certain  limits^  would  be  an  important  improvement  in  political 
economy. 

But,  to  return  to  our  subject.  Since  we  have  found  that 
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none  of  the  rules  of  the  bank  are  adequate  to  control  either 
application  or  issue,  it  would  be  very  extraordinary  indeed, 
if  issues,  in  some  degree  excessive,  and  a  consequent  depre- 
ciation of  bank  paper — that  is  a  reduction  of  its  value  rather 
below  the  former  rate — should  not  actually  have  taken  place. 
It  becomes  the  more  probable  that  it  has,  when  we  reflect,  that 
the  numerical  amount  of  bank  notes  in  circulation,  has  in- 
creased from  eleven  to  twenty-three  millions.  And  since  the 
quantity  of  country  paper  in  circulation  is  stated  to  be  about 
equal  to  that  of  the  bank  of  England,  and  to  have  increased  in 
nearly  the  same  proportion,  it  would  make  an  aggregate  aug- 
mentation of  paper  currency  in  England,  of  about  twentv-four 
millions  pounds  sterling,  whilst  the  guineas,  which  have  disap- 
peared, and  which  the  additional  paper  has  replaced,  can 
hardly  be  computed  to  exceed  sixteen  millions,  so  that  the 
general  increase  of  circulating  medium  cannot  well  be  esti- 
nated  at  less  than  eight  millions  pounds  sterlings  or  about  one 
Hjth  beyond  its  amount,  previously  to  the  passing  of  the  re- 
striction act.  This  is  also  corroborated  by  the  observation  of 
i  general  advance  of  the  prices,  of  almost  all  descriptions  of 
Droperty:  which  however  must  in  part  be  attributed  to  in- 
:reased  taxation! 

Considering^  the  insufficiency  of  the  rules  of  the  bank  to 
Drevent  excessive  issues,  we  have  certainly  more  reason  to 
vonder  that  the  depreciation  has  been  so'  small,  than  to  be 
urprised  that  there  has  been  any.  And  to  account  for  its  being 
.0  small  we  should  recollect,  that  v»hile  one  description  of 
)eople  have  an  interest  to  advance  prices,  there  is  alwavs 
mother  whose  interest  it  is  to  keep  them  down,  and  that,  'in 
:onsequence  of  this  opposition,  they  may,  for  a  considerable 
)eriod,  remain  stationary,  and  the  circulating  medium  pre- 
erve  its  customary  commercial  value,  though  it  exist  in 
[uantity  sufficient  to  depreciate,  should  the  equilibrium  of 
)pposition,  from  a  change  of  circumstances,  be  broken.  We 
hould  also  observe  that  the  bank,  secretlv  guided  bv  habit 
.nd  experience,  have  not  implicitly  followed  their  rules,  nor 
ought  perfect  safety  in  perfect  consistency;  but,  on  the  con- 
rary,  have  in  a  great  measure  resisted  the' applications  which 
rere  constantly  made  to  them  for  additional  issues.* 

However,  it  is  not  of  so  much  importance  to  ascertain,  the 
■)recise  degree  of  depreciation  of  the  currencv  which  has 
iaken  place  already,  as  it  is  to  show,  that  no  che'ck  exists,  on 

*  Report,  p.  24. 
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which  the  nation  could  rely,  against  its  gradually  increasing, 
and  consequently  depreciating,  enormously.  For,  whatever 
may  be  the  respectability  and  intelligence  of  the  governor  of 
the  bank,  and  of  the  board  generally,  however  pure  may  be 
their  intentions,  yet,  with  principles,  concerning  their  busi- 
ness, evidently  and  avowedly  favourable  to  a  progressive  aug- 
mentation of  their  paper,  and  urged,  on  the  one  hand  by  the 
profits  of  the  institution,  and  on  the  other  by  the  pressing  appli- 
cations of  a  body  of  merchants,  who  will  be  the  more  anxious 
for  additional  discounts  the  more  experience  shall  teach  them 
that,  when  they  obtain  them,  they  may  safely  calculate  on  ad- 
vancing prices,  whilst  no  immediate  distress  warns  them  of 
any  ultimate  calamity; — under  such  circumstances,  I  say,  the 
bank  can  hardly  be  supposed  capable  of  permanently  and  suc- 
cessfully resisting  the  tendency  of  their  situation,  and  of  refrain- 
ing, unless  compelled  by  law,  from  a  constant,  though  gradual 
multiplication  of  their  issues. 


I  shall  now  proceed  to  say  a  few  words  on  foreign  ex- 
changes^ the  present  lowness  of  which,  the  Bullion  committee 
is  disposed  to  ascribe  solely  to  the  depreciation  of  the  cur- 
rency, though  they  have  not  succeeded  in  accounting  for  the 
circumstance,  that  from  the  year  1801  to  the  year  1805,  the 
exchange  at  Hamburg  rose  from  30*.  to  Z5s,  8d,y  while  the 
amount  of  bank  notes  in  circulation  increased  from  fifteen  to 
nineteen  millions;  a  circumstance  which  has  evidently  caused 
them  not  a  little  embarrassment,  as  appears  from  the  interro-I 
gatories,  concerning  it,  put  to  the  Contineiital  merchant,^^ 

Foreign  exchange  is  the  market  price  of  the  currency  of 
one  country  in  the  currency  of  another. 

The  merchant  at  Hamburg  who  wishes  to  dispose  of  bills  of' 
exchange  on  London  has  in  fact  pounds  sterling,  that  is,  notes 
of  the  bank  of  England,  for  sale,  which  he  offers  like  any 
other  commodity,  and  the  commercial  value  of  which,  of 
course,  will  be  regulated  by  demand  and  supply. 

Now  the  demand  must  be  either  greater  than  the  supply, 
or  equal  to  it,  or  less. 

According  to  the  prevalence  of  one  or  the  other  of  these 
alternatives  different  descriptions  of  people  become  the  purcha- 
sers of  bills. 

When  the  demand  is  greater  than  the  supply,  or  equal  to 
It — a  state  of  things  which  occurs,  when  the  balance  of  pay^ 

^  ;:^Jinute?,  p.  34i 
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ments  is  much  in  favour  of  England  or  even— the  purchasers 
are  people  who  have  to  liquidate  debts  in  England,  and  whose 
ultimate  object^  in  going  into  the  bill  market,  is  the  acquisition 
of  bank  of  England  notes.  These,  or  which  amount  to  the 
same,  the  order  for  them,  in  the  shape  of  ^  bill,  they  send  to 
the  person  in  England  to  whom  they  are  indebted,  and  they 
,  Jiave  done. 

To  liquidate  their  debts  they  have  only  this  means,  or  to 
remit  specie — for  to  ship  commodities,  which  may  be  wanted 
in  England,  as  it  is  a  different  branch  of  business  from  their 
own,  consequently  out  of  their  line,  and  requiring  knowledge 
and  experience  and  connexions,  different  from  theirs — as  it 
involves  new  risks  and  constitutes  a  new  order  of  transac- 
tions,— is  what  they  will  not  generally  think  of. 

They  will  not  readily  resort,  even  to  the  shipping  of  specie, 
though  no  mistake  can  be  here  committed  with  regard  to 
•quality,  and  fluctuation  of  value  is  less  to  be  apprehended. 
The  transaction  causes  always  more  trouble,  is  attended  with 
the  expense  of  freight,  insurance  and  commission,  and  in- 
volves some  risk  and  uncertainty  as  to  the  safety  and  period 
of  arrival,  particularly  in  times,  when  the  shipments  must  be 
made  circuitously.  Such  uncertainty,  moreover,  is  always 
a  very  disagreeable  circumstance,  for  payments  are  mostly 
delayed,  until  it  would  be  improper  and  disadvantageous  to 
defer  them  any  longer. 

Further,  the  trade  in  the  precious  metals  is  in  the  hands  of 
a  few  houses  only.  On  the  arrival,  therefore,  of  the  specie,  say 
gold,  in  England,  it  is  sent,  by  the  merchant  who  receives  it, 
to  one  of  these  houses,  and  the  question  occurs — what  they  will 
give  for  it?  But  the  sole  purchasers  of  gold,  when  none  is 
wanted  for  exportation,  are  the  manufacturers  and  the  bank 
of  England.  The  former  use  in  the  course  of  the  whole  year 
no  more  than  the  value  of  about  100,000/.  sterling,  and  they 
will  purchase  that  gradually,  as  they  have  occasion  for  it,  par* 
ticularly  when  gold  is  rather  high.  The  latter,  not  being  under 
the  necessity  of  purchasing  gold  since  the  suspension  of  cash 
payments — will  not  take  it  at  a  higher  price  than  4/.  sterling 
per  ounce.  It  is  therefore  obvious  that  Mocatta  &  Goldsmid, 
and  similar  houses,  trading  in  bullion,  will  hardly  be  disposed 
to  allow  more  for  gold  than  the  bank  price,  when  gold  is 
brought  from  the  continent. 

But  suppose  they  are  willing  to  give  eight  or  nine  per  cent, 
above  this  price — since  the  charges  of  freight,  insurance  Sec, 
^amount  at  present  from  five  to  seven  per  cept.»*  it  i's  certain 
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that,  under  all  the  circumstances  mentioned,  a  merchant  in 
Hamburg,  having  a  debt  to  pay  in  England,  will  rather  give 
par,  or  a  few  per  cent,  above  par,  for  a  good  bill,  that  is  for 
bank  notes,  than  remit  gold,  to  be  converted  into  bank  notes 
by  his  creditor.  The  venders  of  bank  notes,  knowing  this,-— ' 
because  it  is  a  calculation  they  can  make  as  well  as  the  pur- 
chasers,— will  not  in  this  case  sell  their  bank  notes  below,  but 
rather  hold  them  at  a  few  per  cent,  above,  par,  in  proportion  as 
the  demand  for  them  exceeds  the  supply. 

In  the  reverse  of  this  case,  when  the  supply  exceeds  the  de- 
mand— -and  particularly  when  the  excess  is  great,  whicb 
arises  from  a  balance  of  payments  unfavourable  to  England, — 
then  those  who  have  debts  to  pay  in  England  are  too  few  in 
number,  and  the  sum  they  aggregately  owe  is  too  small  to 
absorb  all,  or  even  a  great  proportion,  of  the  pounds  sterling 
in  the  market.  The  holders  therefore  offer  them  lower  and 
lower  in  order  to  find  purchasers,  and  as  natural  purchasers, 
that  is  people  indebted  to  England,  are  wanting,  they  must 
offer  them  so  lozv  as  to  induce  people  to  buy  them,  with  a  view 
of  obtaining  for  them  gold  from  England  in  return.  The  ulti- 
7nate  object  of  these  purchasers,  therefore,  is  not  to  have  bank 
notes  in  London,  but  to  have  English  gold  in  Hamburg.  The 
purchase  of  bills  with  them  is  not  the  closing  act  of  a  pre- 
vious transaction — it  is  the  Jirst  act  of  a  new  one,  entered 
into,  as  all  mercantile  transactions  must  be,  in  the  intention  of 
gain.  The  price  of  the  bank  notes  in  Hamburg,  is,  therefore, 
now  regulated,  by  the  price  at  which  gold  bullion  can  be  pro- 
cured in  London,  and  the  former  must  be  so  low  as  to  enable 
the  purchaser  to  obtain  in  return  for  them,  so  much  gold  from 
England,  as  will  refund  his  money  with  charges — that  is  with 
commission,  freight  and  insurance,  and  with  a  reasonable 
profit  to  compensate  him  for  his  risk  and  trouble. 

Messrs.  Mocatta  &  Goldsmid,  &c.  are  therefore  applied 
to  for  gold,  and  it  is  the  gold  merchants  in  London  who 
now  may  be  said  to  fix  the  exchange,  that  is  the  market  value 
of  pounds  sterling,  in  Hamburg,  whilst  in  the  first  case  the 
command,  that  is  the  power  of  fixing  the  price,  lay  with  the 
holders  of  this  commodity  there. 

The  gold  merchants,  seeing  a  new  demand  arise  for  their 
article,  the  extent  of  which  cannot  be  calculated,  and  which 
may  be  immense,  whilst  their  stock  is  limited — for  what  could 
have  induced  them  to  provide  a  large  one? — endeavour  to 
obtain  as  high  a  price  for  it  as  they  can,  and  thus  the  price 
of  gold  becomes  now  an  object  of  contention,  and  must  as- 
sume its  due  rate  conformably  to  the  quantity  of  it  for  sale. 
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and  the  demand  for  it  on  the  one  hand,  and  the  amount  of 
currency  in  circulation  and  pounds  sterling  bills  in  the  mar- 
kets abroad,  on  the  other. 

After  these  observations,  it  cannot  be  difficult  to  find  a  cor- 
rect and  satisfactory  answer,  to  the  question  proposed  by  the 
bullion  committee  to  the  Contviental  merchant*'^  The  com- 
mittee asked,  "  Can  you  assign  any  cause  why  in  the  exchange 
''between  Hamburg  and  London  at  the  period  of  the  suspen- 
*'  sion  of  cash  payments  of  the  bank  in  1797,  it  was  at  thirty- 
**  five  or  about  three  per  cent,  above  what  is  called  par;  that 
*'  from  that  date  it  rose  gradually  in  1797  and  1798  to  thirty- 
"  eight  and  a  half,  and  was  still  at  thirty-six  in  the  middle  of 
*'  1799,  when  a  great  commercial  distress  began  to  prevail, 
*'  when  subsidies  were  paid  and  large  importations  of  corn 
"  took  place,  while  the  circulation  of  the  bank  of  England  had 
"  been  increased  from  about  eleven  millions  to  thirteen  and  a 
"  half?  In  1800  and  1801  the  exchange  was  depressed  down  to 
"  twenty-nine  and  lower,  the  amount  of  bank  notes  being  then 
"  fifteen  or  sixteen  millions.  During  1803  and  1804  and  the 
"  greatest  part  of  1805  the  exchange  gradually  rose  to  o5s.  Qd. 
"  or  about  five  or  six  per  cent,  above  par,  while  the  amount  of 
**  bank  notes  increased  to  eighteen  millions?" 

The  exchange  was  above  par  till  in  the  middle  of  the  year 
1799,  notwithstanding  the  increased  circulation  of  the  bank 
of  England;  because  the  balance  of  payments,  during  this  pe- 
riod, was  considerably  in  favour  of  England.  The  commercial 
distress  which  then  took  place,  the  subsidies,  the  importations 
©f  grain — turned  the  balance  of  payments  against  England. 
t  Gold  came  in  demand  for  exportation,  the  bullion  merchants 
held  it  high,  its  price  rose  and  the  exchange  sunk  to  twenty- 
nine.  The  balance  of  payments  became  again  favourable  in 
1 803,  and  continued  so  till  1 805.  Gold  was  lost  sight  of,  and  the 
drawers  of  bills  at  Hamburg  once  more  regulated  the  rate  of 
exchange,  which  caused  it  to  rise  to  35*.  6r/.  notwithstanding 
the  increase  of  bank  notes  to  eighteen  millions. 

An  exalted  or  depressed  public  opinion, — as  the  Coiitmen- 
tal  inerchant  thinksf — had  no  influence  on  this  occasion. 
Opinion  altogether  interferes  in  this  affair  very  little.  The 
purchaser  of  pounds  sterling  simply  calculates  what  they  are 
worth  to  him,  and  how  he  can  turn  them  to  account,  without 
troubling  himself  concerning  their  ultimate  fate.  The  great 
variations  in  the  exchange,  at  the  periods  to  which  the  com- 
naittee  refers,  arose  solely  from  the  circumstance,  that  the 

*  Minutes,  p.  S4.  f  Ibid.  p.  8?, 
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power  of  fixing  the  rate  of  exchange,  in  consequence  of  poli- 
tical and  other  occurrences,  lay  alternately  with  the  drawers 
in  Hamburg  and  the  bullion  merchants  in  London.  As  long 
^s  the  demand  for  bills  in  Hamburg  is  as  great  or  greater  than 
the  supply,  pounds  sterling  in  Hamburg  take  their  own  inde- 
pendent course,  as  sugar  and  coifee  would,  uninfluenced  by 
the  increased  quantity  of  bank  notes  that  may  circulate  in 
England.  When  the  supply  greatly  exceeds  the  demand,  the 
speculative  purchasers  appear  on  the  stage.  They  necessarily 
are  under  the  control  of  the  bullion  merchant  in  London,  and 
now,  therefore,  inevitably  the  exchange  must  sink  down  so 
much  the  lower  as — from  the  inconvertibility  of  bank  notes 
and  their  depreciation,  or  the  general  advance  oi gold,  or  both 
— the  difference  in  the  commercial  value  of  the  two,  has  be- 
come the  greater.  There  is  nothing  extraordinary  or  calami- 
tous in  the  occurrence,  only  that  from  the  inconvertibility 
of  bank  notes,  the  oscillations  of  that  commercial  barometer — 
exchange — have  become  greater  and  more  rapid  than  for- 
merly; the  novelty  of  which  phenomenon  causes  surprise,  and 
this  surprise  contributes  to  give  it  permanency,  as  it  prevents 
that  kind  of  speculation  which  consists  in  buying  when  bills 
are  low,  with  a  view  of  reselling  them  after  they  have  im- 
proved. 

It  would  be  more  extraordinary  if,  with  a  real  balance  of 
tradcy  and  a  subsequent  balance  of  payments,  in  favour  of 
England — for  they  cannot,  unless  disturbed  by  heavy  ex- 
penses of  government  abroad,  be  at  variance  for  any  length  of 
time — the  foreign  exchanges  should  remain  considerably  be- 
low what  has  been  called  par;  or,  what  is  the  same,  that  pounds 
sterling  on  the  continent  should  remain  nearly  as  cheap  as 
they  are  at  present;  or,  what  is  still  the  same,  that  the  bul- 
lion merchants  in  London  should  be  disposed  to  take  gold 
nearly  at  the  same  rate  at  which  they  now  sell  it,  though,  when 
the  demand  for  exportation  ceases,  they  have  but  little  call 
for  it.  During  the  years  1806,  '7,  and  '8 — on  account  of  the 
smallness  of  the  transactions  which  took  place — the  prices 
<i£  it  were  not  even  quoted.* 

The  inconvertibility  of  bank  paper,  from  having  ren- 
dered gold  comparatively  useless,  must,  regularly,  have  the 
effect  of  keeping  its  price  in  England  doxvn.  But  for  the  same 
reason,  and  on  account  of  its  consequent  diminution  in  quan- 
tity, it  must  rise  the  more  rapidly,  and  the  higher,  as*-soon  as 

*  Minutes,  eridence  of  Wm.  Merle,  es<i.  p.  51. 
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an  unfavourable  balance  of  payments  causes  a  demand  for  ex- 
portation. 

The  misconceptions  on  this  subject,  under  which  the  Conti- 
nental merchant,  notwithstanding  his  intelligence  and  the  use- 
ful information  he  has  communicated  to  the  committee,  seems 
to  have  laboured — have  probably  arisen  from  the  continuing 
low  state  of  exchange  when  the  balance  of  trade  appeared 
?!0  greatly  in  favour  of  Great  Britain; — as  for  instance  during 
the  year  1810.  But  we  should  be  careful  not  to  consider  as 
fnancially  effective  exports^  all  the  goods  and  produce  which 
have  been  sent  abroad.  If  England  chooses  to  establish  depots 
at  Heligoland,  Cadiz,  Lisbon,  Vera  Cruz,  Laguira,  Rio  Ja- 
neiro, Buenos  Ayres  &c.,  it  will  cause  brilliant  customhouse 
returns  but  will  have  no  influence  on  foreign  exchanges — a 
commercial  barometer  much  more  to  be  relied  on  than  the 
usual  documents.  Whether  the  goods  are  stored  in  England 
or  in  foreign  countries,  can  have  no  effect  on  the  real  balance 
of  trade.  Only  that  proportion  of  them,  which  has  been  ac- 
tually disposed  of,  can  be  considered  as  coming  into  operation 
financially;  that  is,  as  being  applicable  towards  making  pay- 
ment for  imports;  and  this  only  to  the  amount  of  the  net  pro- 
ceeds which  they  have  realized.  If  the  account  sales,  received 
by  the  exporting  merchants  from  abroad,  could  be  substi- 
tuted for  the  customhouse  returns  of  exports  on  the  one  side, 
and  the  expenses  of  government  in  foreign  parts,  as  well  as 
the  sums  remitted  to  foreigners  on  account  of  interest  paid  or 
capitals  withdrawn,  be  added  on  the  other,  the  real  balance 
would  probably  be  very  different  from  the  one  generallv  ex- 
hibited. When  we  consider  the  situation  of  the  continent  of 
Europe — the  desolation  of  war  in  some  parts,  the  prevailing 
distress  and  altered  habits  of  the  people  in  others,  and  the 
embarrassments  attending  commercial  intercourse  through- 
out, it  seems  difficult  to  believe  that  the  consumption  of  Bri- 
tish commodities,  and  of  commodities  supplied  through  Great 
Britain,  should  be  really  so  much  greater  than  formerly,  as 
the  aspect  of  the  columns  of  exports  from  thence,  would  seem 
to  indicate. 


I  cannot  leave  this  subject  without  adverting  to  another 
question  proposed  by  the  committee  to  the  Continental  mer- 
chant. 

The  committee  interrogated  him  thus:  "  Has  not  a  scarcity 
*'  of  currency,  and  consequent  fall  in  the  price  of  commodities, 
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"  a  direct  tendency  to  remedy  the  evil  of  an  unfavourable  ex- 
"  change  by  which  such  scarcity  was  created?"  And  he  re- 
plied, "  It  undoubtedly  has."* 

Just  so  Mr.  Hume  was  of  opinion  that  a  high  price  of  goods, 
arising  from  plent}^  of  money,  diminished,  and  a  low  price  of 
goods,  arising  from  scarcity  of  money,  promoted  exportation. 
"  In  general  we  may  observe,"  he  says,  "  that  the  dearness 
"  of  every  thing,  from  plenty  of  money,  is  a  disadvantage 
"  which  attends  an  established  commerce,  and  sets  bounds  to 
"  it  in  every  country,  by  enabling  the  poorer  states  to  under- 
"  sell  the  richer  in  all  foreign  markets. 

"  This  has  made  me  entertain  a  doubt  concerning  the  bene- 
"  fit  of  banks  and  paper  credit,  which  are  so  generally  es- 
"  teemed  advantageous  to  every  nation. 

"  That  provisions  and  labour  should  become  dear  by  the 
"  increase  of  trade  and  money,  is,  in  many  respects,  an  incon- 
"  venience;  but  an  inconvenience  that  is  unavoidable,  and  the 
"  effect  of  that  public  wealth  and  prosperity  which  are  the  end 
"^  of  all  our  wishes.  It  is  compensated  by  the  advantages  which 
"  we  reap  from  the  possession  of  these  precious  metals,  and 
"  the  weight  which  they  give  the  nation  in  all  foreign  wars  and 
"  negotiations.  But  there  appears  no  reason  for  increasing 
"  that  inconvenience  by  a  counterfeit  money,  which  foreigners 
''  will  not  accept  of  in  any  payment,  and  which  any  great  dis- 
"  order  in  the  state  will  reduce  to  nothing.  There  are,  it  is 
*'  true,  many  people  in  every  rich  state,  who,  having  large 
**•  sums  of  money,  would  prefer  paper,  with  good  security,  as 
*' being  of  more  easy  transport  and  more  safe  custody.  If  the 
*■'•  public  provide  not  a  bank,  private  bankers  will  take  advan- 
"  tage  of  this  circumstance,  as  the  goldsmiths  formerly  did 
'*  in  London,  and  as  the  bankers  do,  at  present,  in  Dublin;  and, 
"therefore,  it  is  better  that  a  public  company  should  enjoy  the 
"  benefit  of  that  paper  credit,  which  always  will  have  place  in 
"  every  opulent  kingdom.  But,  to  endeavour  artificially  to  in- 
"  crease  such  a  credit  can  never  be  the  interest  of  any  trading 
*'  nation,  but  must  lay  them  under  disadvantages^  by  increasing 
*'  money  beyond  its  natural  proportion  to  labour  and  commo- 
*'  dities,  and  thereby  heightening  their  price  to  the  merchant 
*'  and  manufacturer.  And,  in  this  view,  it  must  be  allowed 
"  that  no  bank  could  be  more  advantageous  than  such  a  one 
"  which  locked  up  all  the  m.oney  it  received,  and  never  aug- 
"  mented  the  circulating  coin,  as  is  usual,  by  returning  part 
^'  of  its  treasure  into  commerce.  A  public  bank,  by  this  expe- 
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**  dient,  might  cut  off  much  of  the  dealings  of  private  bankers 
"  and  money-jobbers;  and,  though  the  state  bore  the  charge  of 
*'  salaries  to  the  directors  and  tellers  of  this  bank,  (for,  accord- 
"  ing  to  the  preceding  supposition  it  would  have  no  profit 
"  from  its  dealings),  the  national  advantage  resulting  from  the 
"  low  price  of  labour  and  the  destructionof  paper  credit,  would 
''  be  a  sufficient  compensation."^ 

He  has  expressed  the  same  opinion  still  more  forcibly  in 
the  following  passage:  "  Suppose  four  fifths  of  all  the  money 
*'  in  Great  Britain  to  be  annihilated  in  one  night,  and  the  na- 
"  tion  reduced  to  the  same  condition,  with  regard  to  specie, 
''  as  in  the  reigns  of  the  Harrys  and  Edwards;  what  would  be 
"  the  consequence?  Must  not  the  price  of  all  labour  and  com- 
"modities  sink  in  proportion,  and  every  thing  be  sold  as 
"  cheap  as  they  were  in  those  ages?  What  nation  xvould  then 
"  dispute  with  us  in  any  foreign  market?  or  pretend  to  navi- 
"  gate,  or  to  sell  manufactures  at  the  same  price  which  to  us 
*'  would  aflford  sufficient  profit?  In  how  little  time,  therefore, 
'*  must  this  bring  back  the  money  which  we  had  lost,  and  raise 
"  us  to  the  level  of  all  the  neighbouring  nations;  where,  after 
"  we  have  arrived,  we  immediately  lose  the  advantage  of  the 
"  cheapness  of  labour  and  commodities;  and  the  farther  flow- 
"  ing  in  of  money  is  stopped  by  our  fullness  and  repletion? 

"  Again;  suppose  that  all  the  money  of  Great  Britain  were 
"  multiplied  five  fold  in  a  night;  must  not  the  contrary  effect 
"  follow?  Must  not  all  labour  and  commodities  rise  to  such 
"  an  exorbitant  height,  that  no  neighbouring  nation  could 
"  afford  to  buy  from  us;  while  their  commodities,  on  the  other 
"  hand,  become,  comparatively,  so  cheap,  that,  in  spite  of  all 
"  laws  that  could  be  formed,  they  would  be  run  in  upon  us, 
"  and  ours  flow  out,  till  we  fell  to  a  level  with  foreigners  and 
"  lost  that  great  superiority  of  riches  which  had  laid  us  under 
"  such  disadvantage. 

"  Now  it  is  evident  that  the  same  causes  which  would  cor- 
"  rect  these  exorbitant  inequalities,  were  they  to  happen  mi- 
"  raculously,  must  prevent  their  happening  in  the  common 
"  course  of  nature;  and  must  for  ever,  in  all  neighbouring  na- 
"  tions,  preserve  money  nearly  proportionate  to  the  art  and 
"  industry  of  each  nation."! 

Were  these  ideas  perfectly  correct,  the  restriction  of  the 
cash  payments  of  the  bank  of  England  could  not  be  considered 
otherwise  than  as  a  great  evil.  For,  as  this  restriction  discon- 
nects bank  paper  and  the  precious  metals,  the  tendency  of 

*  Essay  on  Money.  f  Essay  on  the  Balance  of  Trade. 
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foreign  exchanges  to  equalize  the  currencies  of  countries,  be- 
tween which  ii  commercial  intercourse  subsists,  and  to  main* 
tain,  to  a  certain  degree,  equality  of  prices,  must  be  done 
away  with  the  cessation  of  the  convertibility  of  notes  into 
cash  at  the  option  of  the  holder.  When  prices  have  risen  in  a 
country,  in  consequence  of  an  over  issue  oi  convertible  paper, 
the  gold  must  be  found  reduced  in  value, together  with  the  paper 
for  which  it  is  exchangeable,  when  compared  with  its  value 
in  another  country  differently  circumstanced.  Gold  will  then 
be  demanded  of  the  bank  in  the  first  country,  in  exchange  for 
their  notes,  and  exported  to  the  latter  country,  till  by  an  in- 
crease of  gold  in  the  one,  and  a  diminution  of  it,  and  of  paper, 
in  the  other,  the  equilibrium  of  value  and  of  prices  becomes 
reestablished. 

By  this  means  the  evil,  of  which  Mr.  Hume  complains  in 
the  essay  on  money,  corrects  itself,  as  he  has  shown  in  the 
passage  quoted  from  the  essay  on  the  balance  of  trade,  and 
as  Mr.  H»  Thornton  has  still  further  explained  in  comment- 
ing on  Hume.^ 

But  this  natural  corrective,  which  had  escaped  the  attention 
of  Hume  when  he  wrote  the  first  of  those  essays,  ceases  to 
operate  when  bank  notes  are  no  longer  exchangeable  for  gold. 
Hume,  had  he  spoken  of  an  inconvertible  currency  would  have 
thus  worded  his  last  quoted  sentence:  "  Now  it  is  evident  that 
"  the  same  causes  which  would  correct  the  inequalities  of 
"  prices,  were  they  to  arise  from  an  exorbitant  amount  of  pa- 
"  per  interchangeable  with  gold,  will  fail  of  producing  this 
"  effect,  when  arising  from    an   exorbitant  amount,  in  one 
"  country,  of  a  currency  not  so  interchangeable,  and,  there- 
"  fore,  of  no  use  in  the  other."  It  is  true  that  also  in  this  case, 
when  the  foreign  exchanges  become  very  low — when  pounds 
sterling,  for  instance,  abroad,  become  very  cheap,  gold  will  be 
exported,  as  long  as  it  is  to  be  found,  in  order  to  liquidate 
the  demands  of  the  foreign  country,  arising  from  an  unfavour- 
able balance  of  payments.  But,  this  exportation  must  cease 
whtYL  there  is  no  more,  and,  even  while  it  is  going  on,  it  will  \ 
have  no  tendency  to  diminish  the  amount  of  bank  notes  and  i! 
other  paper  in  circulation,  and  to  lessen  the  prices  of  commo-  j 
dities.  The  exportation  of  gold  bullion  in  this  respect  will  \ 
have  no  more  effect  than  the  exportation  of  pig  iron  or  of  block- ; 
tin  would  have;  because  there  is  no  more  connexion,  since  [ 
the  suspension  of  cash  payments,  between  bank  notes  and  the 

*  An  Incpiiry  into  the  nature  and  effects  of  the  paper  credit  of  Great  Brl-  j 
tani,  chap.  11. 
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former,  than  between  bank  notes  and  the  latter.  So  that,  if  the 
foreign  commerce  of  a  country  really  depended  on  the  nomi- 
nal cheapness  of  its  commodities,  the  restriction  system,  by 
its  effect  of  multiplying  paper  currency  and  raising  prices,  or  at 
least  by  its  preventing  the  reduction  of  paper  currency  and  the 
diminution  of  prices,  to  their  low  rate  in  adjoining  countries — 
a  rate  resulting  from  the  increased  value  of  gold — would  threa- 
ten destruction  to  the  commercial  prosperity  of  Great  Britain, 
and  steps  ought  immediately  to  be  taken  for  the  earliest  pos- 
sible resumption  of  cash  payments,  with  whatever  temporary 
inconvenience,  distress  or  sacrifice  they  might  be  attended. 
The  cost  of  a  measure  must  be  out  of  the  question  when  all  is 
at  stake. 

The  foreign  commerce  of  a  country,  however,  does  by  no 
means  depend  on  the  nominal  cheapness  of  its  commodities. 
The  ideas  of  Mr.  Hume  on  this  subject  appear  to  me  erro- 
neous, as  well  as  those  of  the  Continental  merchant^  and  of 
Mr.  Henry  Thornton*  The  latter  remarks  that,  "  the  great 
"  enhancement  of  the  price  of  British  labour  and  commodi- 
*'  ties  is  an  evil  arising  from  any  considerable  addition  to  our 
*' paper  currency,  with  which  we  ought,  unquestionably,  to 
"  connect  that  of  the  diminution  of  the  sale  of  our  manufac- 
*'  tures  in  foreign  markets."* 

Hume  and  Thornton,  and — as  far  as  I  know — all  the  in- 
termediate writers  on  the  same  subject,  seem  to  have  for- 
gotten that  a  man's  labour  is  always  a  man's  labour,  whether 
you  rate  it  at  a  few  or  at  many  shillings  per  day;  that  an  ex- 
cellent piece  of  broad  cloth  is  always  worth  itself;  and  that  it 
is  rather — what  I  shall  term  the  intrinsic  cheapness  of  com- 
modities, that  is,  the  great  proportion  of  excellence, — the  su- 
periority of  quality  in  reference  to  the  little  expense  of  labour  at 
•which  it  was  obtained^  than  their  nominal  cheapness,  which 
regulates  commerce  between  two  countries.  The  nominal 
cheapness  or  dearness  of  commodities,  arising  from  scarcity 
or  abundance  of  circulating  medium — which  must  be  pre- 
sumed, when  prices  are  settled,  equally  to  affect  all  things  in 
the  same  country — and  their  intrinsic  cheapness,  or  dearness, 
arising  from  the  little  or  great  expense  of  labour,  in  reference 
to  quality,  at  which  such  commodities  were  produced;  these 
two  are  essentially  different. 

If  fifteen  people,  with  their  skill,  machinery  and  apparatus, 
a  hundred  years  ago,  could  manufacture  and  finish  broad  cloth 
at  the  rate  of  one  piece  per  day;  and  fifteen  people  now  with 

*  Chap.  11,  p.  268.  ofch«  Philadelphia  edition. 
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their  improved  skill,  machinery  and  apparatus,  manufacture 
and  finish  broad  cloth  of  equal  goodness  at  the  rate  of  txv9 
pieces  per  day;  or,  if,  with  the  same  quantity  manufactured 
and  finished  in  the  same  time  by  the  same  number  of  hands, 
the  quality  is  txvke  as  good:  then,  it  appears  to  me,  broad 
cloth  is  intrinsically  cheaper  by  one  half  now,  than  it  was  a 
hundred  years  ago,  should  even  the  nominal  price — that  is,  the 
price  of  it  in  exchange  for  circulating  medium, — be  now  as 
many  pounds  sterling  as  it  was  shillings  at  the  former  period; 
and  that  it  depends  on  this  intrinsic  cheapness  whether  foreign 
countries  will  purchase  it  in  preference. 

When  Russia  wants  broad  cloth  she  goes  to  market  with 
hemp,  iron,  tallow,  coarse  linens.  Sec.  and  she  will  evidently 
trade  where  she  can  obtain  the  greatest  quantity  of  broad  doth, 
of  a  suitable  quality,  in  exchange  for  a  given  amount  of  her 
own  articles,  because  there  she  will  trade  to  the  best  advan- 

Then  the  question  is,  which  of  two  countries,  in  competition 
with  each  other  with  regard  to  the  trade  of  Kussia,  can  afford 
to  give  her  a  greater  quantity  of  broad  cloth  of  the  desired 
quality,  in  exchange  for  a  given  amount  of  her  articles: — that, 
where,  on  account  of  a  scarcity  of  circulating  medium,  broad 
cloth  is  nominally  cheap,  though  intrinsically  dear?  or  that, 
where,  on  account  of  an  abundance  of  circulating  medium,  it  is 
nominally  dear,  though  intrinsically  cheap? 

But  it  is  obvious,  that  the  respective  quantity  of  circulating 
medium  in  the  two,  as  far  as  it  has  an  influence  on  the  price  of  a 
piece  of  broad  cloth,  must  also  sway  the  price  of  the  Russia  ar- 
ticles, and  so  far  the  diflerence  of  the  nominal  prices  can  give 
no  advantage  in  the  trade  to  either.  For,  if  silver  be  the  circu- 
lating medium  in  one,  and  paper  the  circulating  medium  in  the 
other,  and,  on  account  of  the  scarcity  of  silver,  a  man's  labour, 
in  the  first,  can  be  commanded  at  half  its  paper  price  in  the 
other,  it  is  impossible  that  the  silver  price  of  iron  in  the  former 
should  not  be  also  proportionally  so  much  lower,  than  its  paper 
price  in  the  latter. 

If  the  latter,  in  consequence  of  her  greater  capital,  greater 
skill,  better  machinery,  superior  method  of  working,  &c.  can 
produce  in  the  same  time,  with  half  the  number  of  hands,  as 
much  broad  cloth,  of  equal  goodness  as  the  otlier  employing 
twice  that  number;  or  if,  with  an  equal  number  of  hands  she 
can  produce  it  of  a  quality  as  good  again,  it  is  clear  that  Rus- 
sia will  have  an  advantage  of  fifty  per  cent,  in  trading  with  the 
latter  country,  either  as  to  the  quantity  or  quality  of  the  broad 
cloth,  received  in  exchange  for  a  given  amount  of  her  iron, 
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hemp  and  other  of  her  exports,  and  that  of  course  to  it  she 
will  give  the  preference. 

Some  may  think  that  she  ought  to  export  to  the  latter 
country,  and  import  from  the  former. — But  then  she  must 
bring  back  something  for  her  exports,  and,  whatever  that  might 
be,  it  would  be  affected  by  the  same  state  of  the  currency, 
which  enabled  her  to  obtain  high  prices  for  her  own  articles. 
If  gold  and  silver, — probably  the  only  commodities  she  could 
make  use  of  to  send  to  the  cheap  countr\^,  to  be  invested  in 
broad  cloth, — she  would  have  to  give  for  them  so  much  cur- 
rency, as  to  gain  nothing  by  the  change,  particularly  when  we 
take  into  consideration  the  double  freights,  double  insurances, 
and  double  charges  of  every  description.  And  this  also  proves 
that  a  currency,  not  convertible,  and  which  suffers  the  precious 
metals  to  take  their  own  independent  course  with  other  com- 
modities, is  less  likely,  when  in  excess,  to  prove  injurious  in 
this  respect,  than  a  convertible  currency,  which  sometimes, 
though  for  short  periods  only,  will  pull  down  the  precious 
metals  to  its  own  level  of  depreciation,  and  thus  occasionally 
give  rival  commerce  an  advantage  which,  but  for  this  circum- 
stance, it  would  not  have  enjoyed. 

Others  may  imagine  that  the  result  will  be  different,  when 
the  whole  transaction  is  conducted  for  account  of  the  country 
furnishing  the  broad  cloth;  for  instance  on  British  account. 
But  this  would  be  a  mistake,  because,  when  the  British  mer- 
chant sends  broad  cloth  to  Russia  in  the  first  instance,  he  can 
obviously  afford  to  sell  it  there  the  cheaper,  the  more  the 
hemp,  &c.  he  obtains  in  return,  will  bring  at  home. 

Nor  is  it  material,  whether  the  two  operations  are  perform- 

:  ed  by  the  same,  or,  by  different  descriptions  of  people. — Sup- 

j  pose  the  merchant  who  sends  broad  cloth  to  Russia,  desires  his 

j  correspondent  to  remit  him  the  proceeds  in  bills  on  London; 

i  and  the  other,  who  wants  hemp  from  thence,  gives  directions  to 

I  his  agent  to  purchase  for  his  account  and  to  draw  on  him. 

Then  the  correspondent  will  purchase  of  the  agent  the  pound 

sterling  bills  with  the  rubles  which  the  cloth  has  produced,  and 

will  be  able  to  obtain  them  so  much  the  cheaper  as  hemp  is  the 

higher  in  England. 

Since  the  great  basis  of  foreign  commerce  is  the  mutual 
exchange  of  commodities,  in  which  operation  the  precious 
metals  serve,  at  most,  to  settle  balances;  and  since  the  curren- 
cy of  one  nation  becomes  itself,  in  the  markets  of  the  other,  a 
fluctuating  commodity,  adapting  its  price  to  the  reciprocal 
relations  of  both,  by  which  means  the  differences  of  nominal 
value  adjust  themselves  in  the  real  transfers — it  thus  appears 
:  that  the  preference,  which  commodities  command  for  expor- 
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tation,  springs  from  intrinsic  cheapness,  not  from  their  nominal 
prices.  This  intrinsic  cheapness  will  be  maintained,  whatever 
variations  may  occur  in  the  state  of  the  currency,  and  conse- 
quently, in  their  nominal  prices,  as  long  as,  cceteris  paribus^  the 
countr}-,  furnishing  them,  shall  enjoy  a  preeminence  in  capi-- 
tal,  machinery,  method,  experience,  skill,  and  in  the  general 
organization  of  business,  on  all  of  which  the  productiveness, 
and  perfection  of  labour  principally  depend. 


I  shall  conclude  with  a  few  observations,  the  justness  of 
which  can  hardly  fail  to  be  admitted,  if  the  reasoning  in  the 
foregoing  pages,  from  which  they  naturally  flow,  has  been 
found  correct. 

The  measure  of  the  suspension  of  the  cash  payments  of  the 
bank,  was  certainly  not  a  measure  of  choice  but  of  necessity; 
and,  the  circumstances  which  rendered  it  indispensable,  either 
continue  to  exist,  or  may  occur  again  at  every  moment.  Be- 
sides, from  the  necessary  effect  of  the  measure  itself,  which 
rendered  gold,  for  domestic  purposes,  comparatively  useless, 
the  quantity  of  this  precious  metal  in  the  country  cannot  have 
otherwise  than  diminished  more  and  more.  A  speedy  resump- 
tion of  cash  payments,  even  if  it  were  so  desirable,  as  the  com- 
mittee seem  to  have  thought,  appears,  therefore,  to  be  impos- 
sible, and  out  of  the  question. 

On  the  other  hand,  the  experience  of  the  last  thirteen  years 
would  prove,  were  it  less  theoretically  certain,  that  an  incon^ 
vertible  circulating  medium,  issued  in  a  manner  so  as  to  make 
its  security  ultimately  rest  on  the  real  and  substantial  property 
of  the  nation,  answers  the  purposes  of  circulating  medium  just 
as  well  as  one  that  is  convertible.  The  idea  of  considering  the 
precious  metals  as  universal  equivalents,  which  has  misled 
Mr.  Huskisson,*  is  erroneous.  Bej^ond  the  mountains,  in  this 
country,  you  cannot  pass  a  gold  piece,  though  you  may  readily  i 
pass  a  bank  note;  because  the  people  know  the  latter  but  noti 
the  former.  You  would  in  vain  preach  to  them  about  intrinsic 
value,  and  universal  equivalent,  and  imperishable  nature!  They; 
want,  in  exchange  for  what  they  sell,  something  wherewith! 
they  can  buy,  something  thsit  passes,  ?^nd  they  care  for  nothing 
further.  Such  is  the  case  with  all  intelligent  men  in  regard  to  cir- 
culating medium.  If  we  have  money  to  spare,  they  say,  we  pur- 
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chase  more  lands;  then  we  know  what  we  have,  and  we  can 
procure  them  for  bank  notes  as  well,  and  better,  than  for  gold. 
It  cannot  even  be  denied  that  a  currency,  totally  uncon« 
nected  with  the  precious  metals,  and,  therefore,  nationally, 
inalienable^  has  not  only  in  its  favour  that  it  will  prevent  tran- 
sitory alarms,  such  as  those  of  1793  and  1797,  should  they  re- 
cur, from  being  productive  of  the  same  confusion  and  pressure, 
(for  nobody  would  think  of  hoarding  bank  notes), — but  is 
also  attended  with  this  decided  advantage,  that  it  exempts 
a  country  from  being  involved  in  those  distresses  of  its  neigh- 
bours, which  arise  from  a  scarcity  and  augmented  value  of 
the  preciots  metals  in  consequence  of  long  protracted  poli- 
tical calamities  and  the  precariousness  of  property  attend- 
ing them — or  at  least  from  being  involved  to  such  a  degree 
as  to  have  its  circulation  embarrassed,  its  agriculture  and 
industry  paralized,  and  all  its  domestic  concerns  deranged. 
You  justly  observed  last  spring,  in  parliament,  "  that,  in 
former  wars,  poverty  had  always  compelled  the  nation  to 
make  peace."  The  scarcity  of  the  precious  metals,  when 
these  are  the  circulating  medium,  may  certainly  compel  a 
nation,  fighting  for  her  prosperity  and  xvealth^  to  relinquish 
the  contest,  though  unsubdued;  because  she  sees  the  very 
end  and  object  of  her  struggle  dwindle  away,  in  consequence 
of  the  efforts  she  makes  to  support  them.  But  an  incon- 
vertible  circulating  medium,  maintaining,  in  some  measure, 
i  invulnerability  at  home,  may  enable  her  much  longer,  and 
[  with  a  hope  of  ultimate  success,  to  bid  defiance  to  her  ene- 
'  mies;  a  situation  with  regard  to  England,  the  more  to  be 
'  wished  for,  as  the  cause  in  which  she  is  engaged,  may  be  con- 
;  sidered  not  only  as  hers,  but  as  that  of  mankind. 

Yet,  on  the  other  hand,  it  cannot  be  disputed  that,  a  curren- 
cy gradually  increasing,  and  therefore  diminishing  in  value, 
iand  depreciating,  is  a  great  political  evil,  and  were  it  insepa- 
jrable  from  inconvertibility,  the  alternative  might  be  justly 
deemed  perplexing. 

I  cannot  however  see  that  depreciation  is  an  unavoidable 
attendant  on  inconvertibility,  if  we  consider  depreciation  of 
,  currency  to  be,  what  alone  should  be  considered  as  such — not 
a  deviation  in  value,  from  that  of  the  precious  metals,  but  a 
deviation  from  its  own  value; — from  the  value  it  maintained 
previously  to  the  change. 

The  nominal  price  of  things,  which  depends  on  quantity  of 
currency — is  immaterial;  but  the  steadiness  of  those  prices,  as 
far  as  they  depend  on  a  uniform  quantity  of  that  currency,  is 
important.  The  rules,  on  the  controlhng  operation  of  which 
the  bank  profess  to  rely  for  preventing  an  excessive  issue 
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of  their  paper,  we  have  found  inadequate  to  the  purpose. 
The  two  first  of  them,  if  scrupulously  adhered  to,  cannot 
fail  in  causing  bank  paper  always  to  represent  the  solid  and 
substantial  property  of  the  nation;  but  the  third,  exacting  a 
hire  of  five  per  cent,  from  those  who  wish  to  obtain  a  supply 
of  it,  will  not  prevent  excessive  and  pressing  applications,  and, 
of  course,  excessive  issues,  unless  some  check  be  previously 
imposed  to  guard  against  the  constant  augmentation  of  their 
paper,  and,  consequently,  against  the  constant  increase  of  no- 
minal prices. 

Moreover,  I  can  see  no  good  reasons  to  hinder  x>arliament 
from  conjining  by  law  the  issues  of  the  bank  within  certain 
limits.  The  sum  of  twenty  millions  of  pounds  sterling  I 
should  suppose  fully  adequate  to  the  exigencies  of  the  public; 
but,  if  the  amount  actually  in  circulation  considerably  exceeds 
this  sum,  it  may,  in  order  to  prevent  distress,  be  limited  at 
what  it  actually  is.  As  soon  as  this  has  been  done,  the  nominal 
prices  of  commodities,  as  far  as  they  depend  on  the  amount  of 
currency  in  circulation,  will  gradually  become  fixed^  and  the 
check  of  hire  will  then  produce  its  full  effect,  and  prevent  even 
the  whole  limited  quantity  of  currency  from  being  constantly 
maintained  in  circulation,  when,  from  an  altered  situation  of 
trade,  the  whole  is  no  longer  wanted.  On  the  other  hand,  from 
the  peculiar  pliancy  of  circulating  medium,  and  from  the  ma- 
ny contrivances  to  which  ingenuity  has  resorted,  in  order  to 
economize  its  use,  when  it  happens  to  be  rather  scarce,  a  con- 
siderably increased  trade  would  experience  no  great  inconve^ 
n'lence  from  its  being  thus  limited.  Indeed,  the  extension  of 
the  limited  sum  should  never  be  thought  of  by  parliament,  un- 
less the  necessity  of  a  greater  floating  commercial  capital 
manifested  itself  unequivocally  and  forcibly,  by  great  embar- 
rassments of  the  mercantile  public,  springing  from  the  want ; 
of  it,  and  by  a  considerable  and  general  fall  in  the  prices  oft 
commodities. 

Why  parliament  should  be  averse  to  such  a  measure  it  is 
difficult  to  conceive,  unless  the  ultimate  object  were,  by  an  in- ^ 
sensible,  but  regularly  progressive  depreciation  of  the  curren- 
cy, to  effect  a  gradual,  but  not  less  certain,  national  bankrupt- 
cy. This  however  cannot  be  presumed,  and,  if  it  is  not  con- 
templated, it  seems  careless  and  unjustifiable  in  a  high  degree ; 
to  leave,  as  they  have  done,  the  important  charge,  of  the  regu- 
lation of  the  currency,  with  a  company  of  merchants,  whose 
professed  principles  of  conduct,  in  this  respect,   have  been  i 
found  erroneous,  whilst  their  individual  interest,  and  the  in- 
terest of  that  active  and  importunate  portion  of  the  commu-tl 
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nity,  with  whom  they  are  in  constant  relations  of  business, 
must  inevitably,  unless  they  are  beings  of  a  superior  order, 
give  them  a  strong  bias  towards  its  gradual  but  constant  aug- 
mentation. 

The  various  other  expedients  which  have  been  proposed,  to 
prevent  a  depreciation  of  the  currency,  or  to  check  the  fur- 
ther progress  of  it,  appear  to  me  scarcely  deserving  of  notice. 
The  only  great  and  efficient  measure  for  this  purpose,  is  to 
say,  the  notes  of  the  bank,  which  fortunately,  in  England,  con- 
trol all  other  circulating  paper,  shall  not  exceed  a  certain  num- 
ber of  millions,  unless  the  limitation  be  extended  by  act  of 
parliament.  To  meddle  with  the  profits  of  the  bank,  would  be 
improper  and  of  no  avail,  as  it  would  not  reach  the  issues  oc- 
casionally made  in  other  ways,  than  by  discounting  bills.  Nor 
does  the  idea,  which  has  been  suggested,  of  compelling  the 
bank  annually  to  pay  in  specie,  one  tenth  of  their  notes  now  in 
circulation,  bear  scrutiny.  For, 

If  the  amount  of  their  issues  be  not  limited,  then  thev  im- 
mediately will,  or  may,  at  least,  reissue  notes  to  the  same  or 
a  greater  amount,  and  then  the  measure  must  prove  abortive. 

And  if  limited,  then,  in  my  opinion,  nothing  more  is  re- 
quired. A  considerable  reduction  of  the  sum  of  bank  notes, 
now  in  circulation,  would  be  attended  with  inconveniences 
which  the  paying  of  one  tenth  of  them  in  gold,  would  not  ob- 
viate. For  gold  will  disappear  as  long  as  it  remains  dearer 
abroad  than  in  England,  and  it  can  only  be  rendered  equally 
dear  in  England,  by  creating  a  distressing  scarcity  of  circula- 
ting medium  at  home.  Consequently,  to  pay  any  proportion 
>f  the  bank  notes  in  gold,  would  be  only  putting  a  premium 
into  the  pockets  of  those,  who  might  happen  to  be  holders  of 
jank  notes  at  the  time,  without  producing  any  public  benefit 
ft'hatever. 

I  cannot  myself  see  any  great  necessity  for,  or  even  any 
^reat  utility  in  reconnecting  the  present  currency  of  England, 
with  the  precious  metals,  and  I  see  many  reasons  against  it. 
But,  if  it  should  be  deemed  essential,  I  believe  it  might  be 
iccomplished,  without  having  recourse  to  an  impracticable 
general  resumption  of  cash  payments,  or,  an  inefficient  frac- 
;ional  one. 

After  having  fixed  the  maximum  of  notes,  which  it  shall  be 
awful  for  the  bank  to  issue,  and  without  altering  the  rate  of 
egal  interest  in  the  country  generally,  let  the  bank  be  com- 
pelled from  month  to  month,  to  compute  the  rate  of  their 
:harge  of  discount,  according  to  the  average  market  price  of 
;old  bullion,  during  the  four  weeks  last  preceding. 
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For  instance,  if  during  the  month  of  December  the  average 
market  price  of  gold  bullion  had  been  twenty-five  per  cent, 
above  its  mint  price,  or,  what  is  the  same,  above  the  nominal 
value  of  paper,  then  100/.  in  gold  would  be  worth  125/.  in  cur- 
rency, and  5  per  cent,  in  gold,  would  be  equal  to  6^  per  cent, 
in  paper.  Of  course  the  bank  would  declare  on  the  first  of 
January,  that  the  rate  of  discount  during  that  month  would  be 
6^  per  cent,  and  so  every  month  following. 

It  is  obvious  that  to  raise  thus  the  hire^  which  the  principal 
no  longer  augmentable  at  pleasure,  would  be  obliged  to  earn, 
before  it  could  produce  any  profit  to  the  borrowers,  would  be 
lifting  up  the  principal  itself,  and  making  it  keep  pace  with  the 
value  of  gold.  Nor  would  the  emoluments  of  the  bank  be  in- 
creased, because  less  would  be  borrowed.  Twenty  millions 
lent  at  6j  per  cent,  would  not  produce  more  than  twenty-five 
millions  at  5  per  cent.  Thus  would  the  nation  have  an  inalie- 
nable, floating,  commercial  paper  capital,  equal  in  value  to 
gold,  without  being  subject  to  the  trouble  incident  to  the  pro- 
curing the  metal  itself,  or  the  distress  which,  in  times  like  the 
present,  must  attend  the  detention  of  it  in  the  country. 


POSTSCRIPT. 

Since  the  above  was  written,  I  have  had  an  opportunity  of  i 
reading  a  late  publication  on  the  same  subject,  intitled  "  A  • 
"  review  of  the  controversy  respecting  the  high  price  of  bul- 
"  lion  and  the  state  of  our  currency;"  and  also  the  proceedings 
in  parliament  during  the  month  of  July  last,  respecting  the 
gold  coin  bill  and  the  resolutions  introduced  by  earl  Stanhope** 

*  The  following  is  the  gold  coin  bill  as  amended  by  the  committee.  It  is  inti- 
tuled, *  An  act  for  making  move  effectual  provision  for  preventing  the  cur- 
rent gold  coin  of  the  realm  from  being  paid  or  accepted  for  a  greater  value 
than  the  current  value  of  such  coin;  for  preventing  any  note  or  notes  of  the 
governor  and  company  of  the  bank  of  England  from  being  received  for  any  ^ 
smaller  sum  than  the  sum  therein  specified;  and  for  staying  proceedings . 
upon  any  distress  by  tender  of  such  notes.' 

Whereas  it  is  expedient  to  enact  as  is  herein  after  provided:  Be  it  en-, 
acted  by  the  king's  most  excellent  majesty,  by  and  with  the  advice  and 
consent  of  the  lords  spiritual  and  temporal,  and  commons,  in  this  present 
parliament  assembled,  and  by  the  authority  of  the  same,  that,  from  and 
after  the  passing  of  this  act,  no  person  shall  receive  or  pay  for  any  gold  coin 
lawfully  current  within  the  realm,  any  more  in  value,  benefit,  profit,  or  ad- 
vantage, than  the  true  lavvrful  value  of  such  coin,  whether  such  value,  bene- 
fit, profit  or  advantage  be  paid,  made,  or  taken  in  lawful  money,  or  in  any 
note  or  notes,  bill  or  bills  of  the  governor  and  company  of  the  bank  of  Eng- 
land, or  in  any  silver  token  or  tokens  issued  by  the  said  gfovernor  and  com- 
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The  author  of  "  The  Review  of  the  Controversy"  has  ana- 
lyzed the  arguments  of  the  respective  parties  with  great  acute- 
ness  and  discrimination,  and  discussed  the  whole  question 
with  more  perspicuity  both  of  language  and  method,  than  any 
other  writer  on  the  same  subject,  with  whom  I  am  acquainted. 
I  perceive  with  much  satisfaction  a  striking  coincidence  of 
sentiment  between  us  on  all  the  principal  points. 

The  quotations  from  Burnet^  in  reference  to  the  times  of 
king  IVilliam^  and  what  is  mentioned  of  those  of  queen  AnnCy 
and  of  the  state  of  the  currency  during  the  American  war,  and 
chiefly  in  1783,  when  the  bank  was  more  reduced  in  cash  than 
even  in  1797,  corroborate  what  has  been  insisted  upon  above, 
viz.  that  by  rendering  her  currency  inconvertible  England  has 
escaped  one  of  the  most  disastrous  consequences,  which  have 
formerly  attended  all  long  protracted  wars,  has  enabled  her- 
self to  prosecute  her  present  war  with  greater  vigour,  and 
has  thus  improved  an  advantage,  arising  from  the  nature 
of  her  government  and  institutions,  which  is  not  within  the 


pany,  or  by  any  or  all  of  the  said  means  wholly  or  partly,  or  by  any  device, 
shift,  or  contrivance  whatsoever. 

And  be  it  further  enacted,  by  the  authority  aforesaid,  that  no  person  shall 
by  any  device,  shift,  or  contrivance  whatsoever,  receive  or  pay  any  note  or 
notes,  bill  or  bills  of  the  governor  and  company  of  the  bank  of  England,  as 
of  less  vulue  in  money,  except  lawful  discount,  than  the  sum  expressed 
therein,  to  be  thereby  made  so  payable. 

And  be  it  enacted,  by  the  authority  aforesaid,  that  in  case   any  person 
I  shall  proceed  by  distress  to  recover  from  any  tenant  or  other  person  liable 
to  such  distress,  any  rent  or  sum  of  money  due  from  such   tenant  or  other 
[person,  it  shall  be  lawful  for  such  tenant  or  other  person,  in  every  such  case, 
\  to  tender  notes  of  the  governor  and  company  of  the  bank  of  England,  ex- 
'\  pressed  to  be  payable  on  demand,  to  the  amount  and  in  discharge  of  such 
frent  or  sum  so  due  to  the  person  on  whose  behalf  such  distress  is  made,  or 
;to  the  officer  or  person  making  such  distress  on  his  behalf;  and  in  case  such 
[tender  shall  be  accepted,  or  in  case  such  tender  shall  be  made  and  refused, 
[the  goods  taken  in  such  distress  shall  be  forthwith  returned  to  the  pai'ty 
[distrained  upon,  unless  the  party  distraining  and  refusing  to  at;cept  such 
? tender  shall  insist  that  a  greater  sum  is  due  than  the  sum  so  tendered,  and 
|in  such  case  the  parties  shall  proceed  as  usual  in  such  cases;  but  if  it  shall 
f  appear  that  no  more  was  due  than  the  sum  so  tendered,  then  the  party  who 
i  tendered  such  sum  shall  be  intitled  to  the  costs  of  all  subsequent  proceed- 
ings: Provided  always,  that  the  person  to  whom  such  rent  or  sum  of  money 
is  due  shall  have  and  be  intitled  to  all  such  other  remedies  for  the  recovery 
thereof,  exclusive  of  distress,  as  such  person  had  or  was  intitled  to  at  the 
time  of  making  such  distress,  if  such  person  shall  not  think  proper  to  ac- 
cept such  tender  so  made  as  aforesaid:  Provided  also,  that  nothing  herein 
!  contained  shall  affect  the  right  of  any  tenant,  or  other  such  person  as  afore- 
said having  such  right  to  replevy  the  goods  taken  in  distress,  in  case,  with- 
out making  such  tender  as  aforesaid,  he  shall  so  think  fit. 
'     Provided  always,  and  be  it  further  enacted,  that  this  act  shall  be  in  force 
rto  and  until  the  25th  day  of  March,  one  thousand  eight  hundred  »nd  twelve, 
land  no  longer. 
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reach  of  her  enemy,  and  must  become  the  more  decided  the 
longer  the  contest  is  continued. 

The  table  of  prices  of  various  commodities,  introduced  to 
show  that  their  fluctuations  have  not  followed  those  of  the 
price  of  gold  bullion,  though  satisfactory  and  to  the  purpose, 
would  have  been  in  my  opinion  still  more  so,  if  the  retail 
prices  of  domestic  commodities — such  as  butchers'  meat,  the 
common  beverage  of  the  people,  cheese,  fuel  &c.,  had  been 
stated  in  preference  to  those  of  East  and  West  India  pro- 
duce, the  supply,  consumption  and  qualities  of  which  have  un- 
dergone of  late  such  considerable  changes. 

The  increase  of  prices  in  France  subsequent  to  the  revolu- 
tion, is,  in  my  opinion,  attributable  more  to  the  nexu  distribu- 
tion of  the  circulating  medium  incident  to  that  events  than  to  its 
increased  quantity.  From  this  observation  however,  Paris  and 
its  vicinity,  in  their  present  state,  are  perhaps  to  be  excepted,  ! 
since  there  the  spoils  of  the  continent  may  be  said  to  centre. 

I  cannot  quite  agree  with  the  ingenious  author,  when  he 
terms  (p.  87)  the  idea  of  a  permanent  restriction  of  bank  pay^ 
ments,  an  absurdity  not  to  be  thought  of.  If  an  inconvertible 
currency,  as  he  has  very  forcibly  shown,  is  not  only  adequate 
to  all  the  purposes  of  circulating  medium  in  times  of  difficulty 
and  danger,  but  is  even  attended  with  a  decided  great  advan^ 
tage^  it  is  difficult  to  conceive  why  it  should  be  inadequate  to 
it,  in  times  of  tranquillity  and  peace;  or  why  a  system  which 
must  be  deviated  from  at  critical  periods — because  it  would 
then  be  fraught  with  mischief — should  be  generally  preferable 
to  one  which  adapts  itself  equally  well  to  all  situations? 

The  fallacy  of  the  arguments  of  the  bullionists,  as  stated  in 
p.  90,  is  still  more  obvious  if  it  be  considered — as  I  have  en- 
deavoured to  show — that  cheapness  or  dearness  of  commo-  \ 
dities,  when  arising  from  a  diminished  or  augmented  circu- 
lating medium,  has  been  erroneously  viewed  as  causing  in- 
creased or  diminished  exportations. 

The  arguments  oi  xht  practical  meii^  to  prove  that  an  exces- 
sive issue  of  bank  paper  is  not  probable^  or  even  possible — 
stated,  but  not  controverted  by  the  author,  (p.  102)  I  think  I 
have  shown  to  be  utterly  destitute  of  weight,  unless  a  maxi- 
mum of  issues  is  from  time  to  time  established  by  law;  and 
xvith  this  precaution^  I  cannot  help  thinking  it  very  question- 
able at  least,  whether  a  permanently  inconvertible  currency, 
on  the  principles  of  that  of  Great  Britain,  may  not  be  prefera- 
ble to  one  convertible^  but  which,  in  trying  times^  it  becomes 
expedient  to  render  inconvertible.  The  practical  experience  of 
a  favourable  state  of  exchanges  with  an  inconvertible  currency 
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in  times  of  tranquillity,  would  at  least  totally  obviate  the  fears 
and  alarms,  which  inconvertibility  occasions,  when  forced  upon 
the  nation  (as  it  now  has  been)  by  unfavourable  exchanges,  in 
consequence  of  an  embarrassed  trade. 

With  respect  to  the  proceedings  of  parliament  on  the  bul- 
lion question,  it  is,  I  think  to  be  regretted,  that  the  resolutions 
of  earl  Stanhope,  which  go  to  the  full  length  of  making  the 
credits  of  the  bank  of  England,  in  the  shape  of  book-entries 
and  book-transfers,  a  legal  tender^  have  not  been  adopted  at 
once  and  acted  upon  in  preference.  Gold,  as  circulating  me- 
dium, would  then  have  been  done  away  with  entirely,  and  this 
commodity  would  have  been  left  to  itself  as  the  other  metals. 
The  attempt  made  in  the  amended  bill  to  put  a  parliamentary 
value  upon  it,  when  coined  into  guineas;  to  say  guineas  shall 
be  worth  in  bank  notes  so  much  and  not  more,  and  vice  versa^ 
seems  inconsistent  with  the  spirit  of  British  legislation,  and 
the  more  erroneous  as  value  is  essentially  incontrollable^  whilst, 
on  the  other  hand,  the  law,  such  as  it  is,  affords  but  an  imper- 
fect protection  against  unreasonable  creditors,  the  only  de- 
scription against  whom  a  protection  was  wanted. 

It  is  to  be  expected  however  that  the  resolutions  of  earl 
Stanhope^  of  which  the  bill  above  mentioned  was  only  a  fore- 
runner, will  be  finally  adopted  by  parliament  at  their  next 
session,  and  bank  of  England  credits,  in  the  shape  of  book- 
entries  and  transfers,  be  made  the  legal  tender  of  Great  Bri- 
tain, whilst  a  fixed  maximum  of  such  credits  will  at  the  same 
time  guard  against  their  depreciation. 

A  new  era  will  then  begin  in  political  economy,  and  the 
cause  of  a  government  of  laws,  and  of  the  institutions  conge- 
nial to  it,  will  have  acquired  a  new  and  important  bulwark 
against  the  machinations,  or  the  military  preponderance  of  des- 
potic power. 
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M^  moires  et  Lett  res  du  MarechaU  Prince  de  Ligne;  faisant 
Suite  aux  Lettres  et  Pensees  du  me  me  Auteur^  publiees  par 
Madame  la  Baronne  de  Stael  Holstein:  contenant  des  Anec- 
dotes inedites  sur  les  differentes  Cours  de  V Europe^  £sfc.  2 
tomes,  12mo. 

Memoirs  and  Letters  of  Mareschal  Prince  de  Ligne;  forming  a 
Sequel  to  the  Letters  and  Thoughts  of  the  same  Author^  edited 
by  the  Baroness  de  Stael  Holstein^  and  containing  Anecdotes^ 
hitherto  unpublished  concerning  the  different  Courts  of  Eu- 
rope, 2  vols.  12mo. 

It  is  in  general,  with  considerable  reluctance,  that  we  ven- 
ture to  dissent  from  any  established  opinion;  and  when,  in  the 
course  of  the  perusal  of  the  work  of  an  author  of  acknowledged 
reputation,  we  find  the  impression  with  which  we  began  the 
volume  vanishing  by  degrees,  and  our  judgment  gradually  de- 
ciding against  him,  the  discovery  is  accompanied  by  a  sensa- 
tion almost  amounting  to  pain.  Emotions  of  pleasure  or  ad- 
miration are  the  more  readily  admitted,  as  we  know  them  to 
be  sanctioned  by  the  decision  of  the  wise,  the  great,  the  witty, 
or  the  good,  while  a  difference  of  opinion  gives  us  reason  to 
suspect  in  ourselves,  the  failure  of  some  faculty  which  might 
have  given  our  judgment  a  direction  similar  to  theirsj  and  this 
suspicion  is  more  or  less  mortifying. 

Such  were  the  feelings  with  which  we  closed  the  volumes 
now  before  us;  they  form  a  sequel  to  one  which  has  already 
passed  the  ordeal  of  criticism  in  Europe,  nor  is  it  our  intention 
to  appeal,  however  we  may  disapprove  of  the  verdict  already 
passed  upon  it.  The  first  selection  was  introduced  to  us  by 
an  authority  paramount  in  wit;  but,  with  us,  a  knowledge  of 
the  circumstances  which  accompanied  the  editorship,  has  con- 
tributed to  invalidate  that  authority.  In  the  autumn  of  1807, 
Madame  de  Stael  made  a  journey  to  Vienna,  the  present  resi- 
dence of  the  Prince  de  Ligne.  During  the  winter  she  passed 
there,  she  experienced  every  possible  attention  from  the  prince, 
who  by  the  rank  he  held,  both  at  court  and  in  general  society, 
was  enabled  to  facilitate  her  participation  in  every  enjoyment 
that  capital  could  afford.  At  her  departure  he  requested  as  a 
favour  that  she  would  usher  into  the  world,  a  selection  from 
his  numerous  works;  and  this,  her  gratitude  in  the  first  place, 
but  above  all  the  good  nature  for  which  that  distinguished 
lady  is  eminent,  would  not  allow  her  to  refuse. 

Has  Madame  de  Stael  repaid  the  obligation?  We  think  the 
extensive   currency   of  the   "  Volumette,"    extracted    from 
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twenty-eight  octavo  volumes,  the  weight  of  which  had  previ- 
ously sunk  them  in  coteries  of  Vienna  and  Paris,  (a  currency 
so  evidently  proved  by  our  reviewing  them  at  this  distant  quar- 
ter of  the  globe)  decides  that  she  has. 

It  would  have  been  fortunate  for  the  prince,  had  this  general 
circulation  stopped  at  the  first  volume,  and  had  not  some  in- 
terested editor  imagined  that  he  could  distil  a  double  quan- 
tity of  essence,  from  the  rejected  mass  of  ingredients.  The  pe- 
rusal of  the  first  volume  left,  if  not  a  high  idea,  at  least  a  fa- 
vourable impression,  of  the  author.  The  vices  inherent  to  the 
society  in  which  he  had  always  lived,  were  compensated  by  his 
animated  gaiety,  and  by  his  brilliant  valour,  which  was  indeed 
worthy  of  the  age  of  chivalry.  Those  who  take  the  trouble  of 
r6ading  through  the  second  and  third  volumes,  which  form  the 
"  Sequel"  will,  we  think,  agree  with  us,  that  on  closing  them, 
this  favourable  impression  is  not  only  destroyed,  but  is  re- 
placed by  one  of  a  contrary  nature.  To  those  who  do  not  take 
that  trouble  we  will  state  our  reason  for  thinking  so. 

The  present  editor  has  disclosed  an  unfortunate  fact  to  the 
public;  for  after  having  toiled  through  the  twenty-eight  vo- 
lumes of  the  Prince  de  Ligne's  works,  and,  to  use  his  words, 
"  sought  for  the  few  remaining  flowers  which  Madame  de 
Stael's  delicate  hand  had  rejected,"  he  asserts,  that  his  collec- 
tion, together  with  the  prior  publication,  "  contains  in  general 
all  that  the  Prince  de  Ligne  has  written  most  worthy  of  be- 
ing read."  This  too  at  the  end  of  a  laboured  panegyric  on  the 
author.  But  it  is  time  to  examine  in  detail,  or  to  give  some  ac- 
count of,  the  contents  of  his  selection. 

They  consist  principally  of  fragments  of  his  correspondence; 
of  his  letters  on  private  theatricals;  of  his  essay  on  gardening, 
and  of  a  work  intitled  "  Mes  Ecarts,  ou  ma  tete  en  Liberie;" — 
of  different  memoirs  on  the  Count  de  Bonneval,  on  the  modern 
Greeks,  on  Gipsies,  on  Cretins,  on  the  Jews,  and  on  Poland; 
of  several  portraits,  (a  descriptive  style  of  writing  we  believe 
peculiar  to  the  French:)  almost  the  whole  interspersed  with  de- 
tached thoughts  and  sentences. 

A  light  work  of  this  kind,  were  it  published  in  our  native 
tongue,  would  first  of  all  demand  a  strict  examination  into  the 
merits  of  its  style.  In  works  on  science  the  importance  of  the 
subject  matter  may  induce  the  public  to  tolerate  a  deficiency 
in  that  point;  but  the  elegance  of  the  diction  ought  always  to 
be  in  the  inverse  ratio  of  the  triviality  of  the  subject.  Even  in 
this  case  however,  and  at  the  risk  of  being  thought  pre- 
sumptuous, in  hazarding  any  observations  on  the  phraseology 
of  a  work  published  in  a  foreign  language,  we  must  say,  that 
the  one  before  us  appears  very  deficient  in  that  respect. 
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From  the  marked  difference  in  the  publications  of  the 
two  editors,  we  have  every  reason  to  suspect  that  Madame 
de  Stael  was  more  solicitous  than  it  is  usual  for  editors  to  bcy 
about  the  fame  of  her  author.  This  difference  consists,  in  the 
absence  throughout  the  first  selection,  of  those  glaring  faults 
in  diction,  which  make  themselves  conspicuous  in  the  pages 
before  us,  even  to  the  foreign  reader.  That  lady  thought  it 
necessary  to  say  in  her  preface,  that  the  prince's  style  was  a 
"  style  parle,"  which  was  a  delicate  manner  of  saying  that  he 
had  a  very  bad  one  in  writing;  but,  like  a  skilful  singer  who; 
has  to  execute  the  air  of  a  faulty  composer,  and  knows  how  to 
veil  the  faults  in  it,  Madame  de  Stael  gave  the  whole  a  some- 
thing of  her  own.  In  general  indeed  it  may  be  truly  said  of 
her,  "  nihil  tetigit  quod  non  ornabit." 

The  present  editor  has  we  suspect  been  more  literally  exact. 
In  support  of  these  observations,  we  shall  content  ourselves 
with  giving  two  or  three  instances  taken  at  random,  from  the 
body  of  the  work. 

In  speaking  of  a  memoir  on  Monsieur  de  Bonneval,  which 
our  author  is  endeavouring  to  prove  spurious,  he  says,  "  Ce- 
pendant  comme  un  menteur  rencontre  quelquefois  par  hasard, 
je  crois^  a  ce  singulier  orage  (je  crois  me  me  I'avoir  entendu 
dire  a  mon  pere)  qui,  au  moment  de  sa  naissance,  ecrasa  la 
croix  du  clocher  de  sa  paroisse,  et  a  I'horoscope  de  I'aigle, 
tenant  dans  son  bee  une  fieur  de  lys,  surmontee  d'un  croissant; 
et  quand  je  dis  que  fij  crois ^  c'est-a  dire  que  7V  crois"  que  cela 
s'est  dit,  je  sais  bien  que  ce  sont  des  predictions  faites  apres 
coup,  mais  j'en  ai  une  idee  confuse."  See  vol.  I.  p.  123. 

The  last  assertion  explains  indeed  the  obscurity  of  the 
whole  phrase,  for  the  reverse  of  Boileau's  axiom  is  also  true. 

*'  Ce  que  I'on  con9oit  bien  s'enouce  clairement." 

But  as  the  phrase  stands,  it  is  impossible  to  find  out  the  exact 
extent  of  the  author's  belief;  on  whose  birth  day  the  church 
spire  was  crushed,  or  by  whom  or  what;  all  which  circumstan- 
ces it  was  meant  to  explain  fully  to  the  reader. 

Again — ''  C'est  Casanova,  homme  de  beaucoup  d'esprit  et 
d'une  erudition  profonde,  connu  par  son  fameux  duel  avec 
Branicki,  grand-general  de  Pologne,  sa  fuite  des  Plombs  de 
Venise,  et  quantite  d'ouvrages  et  d'aventures;  frere  du  grand 
peintre  de  batailles  du  me  me  nom;  mort  a  Dux  en  Boheme; 
bibliothecaire  de  mon  neveu,  le  comte  de  Waldstein,  qui  m'a 
dit,  entre  autres  choses,  qu'un  des  plaisirs  du  comte  de  Bonne- 
val etoit,lorsqu'il  etoit  sur  de  ne  voir  personne,  de  s'habiller  a 
la  Frangaise." 

After  a  reperusal  of  this  phrase  we  have  not  been  able  to 
find  out  whether  it  was  the  comte  de  Waldstein  or  his  librarian 
Casanova,  that  related  this  anecdote  to  the  author;  nor,  (if  it 
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was  Casanova  as  we  suspect  he  means  it  to  be)  have  we  dis- 
covered a  sufficient  importance  in  the  tact,  to  oblige  him  to 
give  us  the  enumeration  of  the  qualities,  connexions,  and  titles, 
in  support  of  the  authenticity  of  so  trivial  a  communication. 

It  would  be  difficult  to  find  a  parallel  to  the  following  ill 
judged,  and  ill  expressed  piece  of  enthusiasm  at  Ermenon- 
ville.  As  these  extravagancies  took  place  during  his  second  vi- 
>it  to  the  abode  of  the  philosopher,  it  is  impossible  to  guess 
kvhat  his  sensations  might  have  been  at  the  time  of  the  first. 
*  Je  suis  retourne,"  says  he,  "a  Ermenonville;  je  n'ai  pense 
I'  qu'a  Julie;  je  crois  que  je  I'ai  pleuree."  (This  uncertainty  is 
•eally  pleasant.)  "  J'ai  beni  son  historien;  je  me  suis  assis  sur 
'  son  banc.  On  m'a  montre  les  canards  que  sa  main  a  nourris, 
'  //  m*a  semble  que  leur  cri  Stoit  plus  agreable^  mais  guere  plus 
"- juste.  Je  me  suis  remis  a  penser  a  Julie,"  &c.*  All  this  trans- 
ated  literally  into  English,  would  appear  to  be  a  burlesque 
•n  the  imitators  of  Sterne,  nor  do  we  know  any  language  in 
.rhich  such  whining  sentimentality  would  be  tolerable,  except 
n  the  German,  where  it  would  at  all  events  harmonize  with, 
nd  be  characteristic  of,  the  genius  of  the  language. 

With  regard  to  the  matter  contained  in  these  volumes  much 
f  it  is  curious  to  general  readers,  none  of  it  important.  The 
Dngest,  and  in  our  opinion,  the  most  interesting  pieces  are,  the 
►lemoir  on  "  M.  Le  Comte  de  Bonneval,"  that  on  Pola^nd) 
ad  the  Portrait  of  the  Empress  Catharine. 
The  life  of  M.  de  Bonneval  would  furnish  the  plan  of  an 
[itertaining  novel,  and  has  it  seems  been  worked  up  into  one, 
)  bring  the  authenticity  of  which  into  question  is  the  purpose 
f  our  Author's  memoir.  We  shall  content  ourselves  with  re- 
)mmending  it,  as  likely  to  afford  half  an  hour's  amusement 
•  our  readers. 

The  Memoir  on  Poland  gives  a  melancholy  picture  of  the 
ternal  politics  of  that  country,  at  the  time  it  was  written.  Con- 
dering  it  as  to  its  object,  it  seems  to  have  been  merely  inten- 
sd  to  inculcate  a  servile  deference  to  Russia,  and  of  course, 
total  dereliction  by  the  Poles  of  their  own  political  rights.  In 
is  memoir,  as  in  most  of  the  other  political  pieces,  the  style 
too  trivial  for  the  subject,  and  we  find  the  punster  always  in- 
rfering  with  the  politician.  This  constant  play  upon  words 
minishes  the  effect  of  the  few  truths  that  are  scattered  among 
em,  and  impresses  the  reader  with  the  idea  that  the  Author 


'■  "  I  returned  to  Ermenonville;  I  thoug'ht  of  nothing  but  Julia:  I  believe. 
'[  wept  for  her  fate.  I  blessed  her  historian; — 1  sat  on  his  bench.  They 
'showed  me  the  chicks  which  his  hand  had  fed.  It  seemed  to  me  as  if  thai  ^' 

■packing  was  'more  agreeable,  tS'c. — I  thought  of  Julia  again,  &r." 

Vol.  II.  2  Q 
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attended  more  to  the  manner  than  the  matter,  which  is  far 
from  being  always  the  case.  •  i      ,    •      u       c* 

Even  the  inhabitants  of  our  repubhc  might  derive  benefit, 
^nutatis  mutandis  Jromxht  serious  consideration  of  the  follow- 
ing advice,  although  it  proceeds  from  the  lips  of  a  monarchist. 
'^  Point  de  cachotterie,  surtout  a  la  Russie.  Point  d'lncoherence 
**  dans  vos  principes.  Que  les  grandes  families  ne  se  brouillent 
"  pas  entre  elles.  Que  les  honnetes  gens  ne  se  trcmpenc  point 
"  et  ne  se  laissent  point  tromper  par  ceux  qui  ne  le  sont 
'"■  pas.  Ne  vous  accusez  pas  les  uns  les  autres,  en  disant:  Ce- 
^^Xm-ci  est  Riisse,Q,t\m'\2i  est  Frussien,  On  eiigage  souvent  a 
''■  rstre  de  bons  patriotes  qui  ri^y  pmsoietit  pas.  Oubliez  vqs« 
"  anciennes  querelles  particulieres,  vos  petits  malentendus,  et 
^  chassez  ces  petits  intrigans  subalternes,  qui,  apres  vous  avoil 
**  brouilles  les  uns  avec  les  autres,  se  moquent  de  vous. 

Nothing  can  be  more  interesting  and  curious  than  the  details 
given  by  intelligent  persons,  who  are  in  habits  of  intimacy, 
.with  those  removed  by  an  elevated  rank  above  the  generality 
of  mankind.  Many  of  the  secret  springs  of  the  great  machine  qj 
despotic  governments  are  discovered  by  this  means.  Henc* 
the  pleasure  we  derive  from  the  perusal  of  the  numerous  class 
of  French  "  Memoires,"  which  are  unfortunately  almost  pecu- 
liar to  that  nation,  and  may  be  called  the  chit-chat  of  history 
We  have  often  thought  that  the  '^  fooles,"  whom  it  was  formerl] 
th^  fashion  to  keep  about  a  court,  and  more  immediatel] 
about  the  person  of  a  monarch,  (and  whoby-the-by  were  oftei 
very  clever  fellows)  would  have  formed  a  very  amusing  bodj 
of  historians,  had  thev  given  an  account  of  every  thing  the; 
saw  and  heard.  The  fashion  has  now  changed:  instead  ot  thej 
privileged  fools,  monarchs  have  their  privileged  wits.  Our  au|, 
thor  has  been  on  this  footing  at  several  courts,  and  luckily  posj 
sesses  the  cacoethes,  of  which  we  have  just  been  lamenting  th 
failure,  in  those  to  whose  post  he  has  succeeded.  The  resul 
is  some  very  curious  information.  ^    , 

The  Portrait  of  Catharine  begins  in  a  manner  characterisU 
of  our  author.  ''  Catherine  le  Grand  (j'espere  que  PEurop 
confirmerace  nomquejelui  ai  donne)  Catherine  le  Gran 
n'est  plus.  Ces  deux  mots  sont  affreux  a  prononcer.  Je  n  aura\ 
pit  les  ecrire  hier^'  &c.  He  luckily,  however,  on  the  followm 
day,  recovered  sufficient  presence  of  mind  to  give  us  a  detai 
ed'and  curious  picture  of  the  Empress,  which  is  the  moi 
valuable  as  it  puts  her  in  a  more  amiable  light,  than  that  i 
which  we  have  been  accustomed  to  view  her.  Due  allowanc 
is,  indeed,  to  be  made  for  the  warm  feelings  of  partiality  b 
which,  under  all  circumstances,  the  author  must  natural 
have  been  animated. 
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Notwithstanding  the  length  of  this  Portrait,  we  shall  pro- 
;  ceed  to  insert  a  translation  of  the  most  interesting  parts  of  it, 
as  they  cannot  fail  to  afford  amusement  to  our  readers.  The 
difficulty,  if  not  impossibility,  of  conveying  in  our  language 
the  full  and  just  sense  of  the  style  parle,  the  colloquial  diction 
of  the  prince,  has  deterred  us  from  giving  an  English  dress  to 
the  short  quotations  we  have  already  made. 

"  The  character  of  Catharine,"  says  our  author,  "  is  well 
known  m  painting  and  in  narrative,  and  has  been  faithfully 
delineated.  She  looked  well  even  sixteen  years  ago.  It  was 
easy  to  perceive  she  had  been  hand.ome,  rather  than  pretty. 
4  he  majesty  of  her  forehead  was  tempered  bv  an  agreeable 
t^air  of  eyes,  and  a  pleasant  smile;  but  that  forehead  bespoke 
5very  thing.  Without  being  a  Lavater,  you  could  read  there,  as 
|t  in  a  book,  genius,  justice,  courage,  depth,  penetration, 
equanimity,  candour,  mildness,  firmness.  Her  chin  was  pointed 
^though  not  absolutely  salient;  her  complexion  fresh,  and  her 
bosom  well  turned.  She  acquired  the  last  advantage  at  the  ex- 
pense  of  her  shape,  which  had  been  exceedingly  thin;— but 
low  easily  grow  fat  in  Russia.  She  was  recherchee  in  her  head- 
Iress;  but  would,  nevertheless,  have  looked  better,  if  she  had 
mffered  her  hair  to  descend  somewhat  on  her  forehead,  and 
hus  as  it  were  to  accompany  her  face." 

"  You  did  not  perceive  that  she  was  low  in  stature.  She  told 
ne,^  with  a  slow  accent,  that  she  had  been  once  extremely  vi- 
■acious;  which  it  was  impossible  to  comprehend.  On  entering 

room,  her  three  bows,  in  the  Russian  style,  were  always 
lade  in  the  same  manner;  one  on  the  right,  the  other  on  the 
sft,  and  the  third  in  front.  Every  thing  with  her  was  measur- 
d  and  methodical.  She  possessed  the  art  of  listening,  and  had 
D  much  the  habit  of  presence  of  mind,  that  she  appeared  to  un- 
erstand  what  was  said,  even  when  thinking  of  something  else, 
he  never  talked,  for  the  mere  purpose  of  talking,  and  always 
onsulted  the  interests  of  those  who  conversed  with  her.  The 
mpress  Maria  Theresa  had,  nevertheless,  more  of  magic 
tid  seduction  in  her  character.  She  satisfied  and  enthralled 
ou  more  at  first  sight,  being  herself  hurried  away  by  the  de- 
ire  of  pleasing  every  body,  for  which  her  natural  grace  sup- 
plied her  with  less  studied  means.  Maria  Theresa  overcame 
:ou  at  once.  Catharine  made  a  less  powerful  impression,  but 
ever  failed  to  strengthen  it  in  the  sequel.  Enthusiasm  pre- 
eded  the  one,  but  followed  the  other.  Both  were  of  the 
Host  invincible  fortitude.  Their  great  souls  were  steeled 
gainst  adversity." 
;  "  If  the  sex  of  Catharine  had  allowed  her  to  exert  the  ac= 
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tivity  of  a  man,  who  can  personally  inspect  every  thing,  be  \ 
every  where,  and  look  into  details,  there  would  not  have  ex-  : 
isted  a  single  abuse  in  her  empire.  With  this  exception,  she  1 
was  greater  than  Peter  the  first,  and  would  never  have  signed  ^ 
the  shameful  capitulation  of  Pruth.  Anne  and  Elizalicth  | 
would,  on  the  contrary,  have  made  but  common  men,  although  \ 
a3  women  their  reign  was  not  without  some  share  of  glory.      \ 

"  Catharine  had  every  thing  that  was  good,  that  is  to  say,  all  > 
that  was  great,  about  Louis  the  fourteenth.  Sheresembledhimin  - 
her  magnificence,  her  feasts,  her  pensions,  her  purchases,  and  ; 
her  pomp.  She  held  a  better  court;  because  she  had  nothing' 
that  was  theatrical,  or  inflated,  attached  to  her  arrangements,  j 
The  various  military  or  Asiatic  spectacle,  presented  by  the ,! 
rich  dress  of  thirty  different  nations,  was,  however,  not  a  little; 
imposing.  At  a  much  cheaper  rate,  Louis  believed  himself  to  | 
be  '■'■  7iec pluribiis  imparl  and  Alexander  that  he  was  the  son; 
of  Jupiter  Ammon.  The  words  of  Catharine  were  undoubt-, 
edly  of  great  weight,  but  she  did  not  seem  to  attach  value  te 
them  herself.  External  adoration  was  not  what  she  exacted. 
You  trembled  before  Louis; — ^you  felt  confident  in  the  presence' 
of  Catharine.  Louis  was, 

"  Made  drunk  with  honour  and  debauched  with  praise." 
Catharine  pursued  glory  and  diffused  it,  without  losing  her 
judgment.  There  was  something  however,  to  intoxicate  a 
woman  in  the  continued  feerie  or  magic  of  our  triumphal  and! 
romantic  journey  to  theTauride;  in  the  surprises,  the  squadronsii 
of  men  of  war,  and  of  horse,  the  illuminations  often  leagues; 
in  extent,  the  enchanted  palaces,  and  the  gardens  which  werej 
created  for  her  in  the  course  of  a  single  night:  when  she  saw* 
at  her  feet  Hospadarss  from  Wallachia,  dethroned  kings, 
from  Caucasus,  and  families  of  persecuted  princes,  coming  to 
demand  of  her,  either  succour  or  refuge.  Instead  of  having 
her  head  turned  by  all  this,  she  said,  on  visiting  the  field  of 
Pultawa,  "  See  now  upon  ivhat  empires  depend;  a  day  decides 
'-''  their  lot.  Had  it  not  been  for  the  error  which  you  have  pointea 
"  out  to  me,  in  the  co?iduct  of  the  Swedes,  we  woidd  7iot  gentk' 
^*  men  be  now  here,''^ 

"  Her  imperial  majesty  spoke  of  the  part  which  we  all  have 
respectively  to  act  in  the  world,  and  knew  well  that  it  is  but 
2L  part.  Had  she  been  any  other  than  she  was, — in  whatevei 
sphere  of  life  she  might  have  been  obliged  to  act  one — she 
would  have  acquitted  herself  equally  well  by  the  aid  of  hei 
profound  judgment.  But  the  character  of  empress  was  best 
suited,  to  her  face,  to  her  gait,  to  the  elevation  of  her  soul, 
to  the  immensity  of  her  genius  as  vast  as  her  empire.  She 
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knew  herself,  and  knew  how  to  distinguish  merit  in  others. 
Louis  the  fourteenth  in  his  selection  of  servants,  for  the  most 
part  either  practised  favoritism,  or  trusted  to  chance.  Catharine 
chose  hers  deliberately,  and  put  each  man  in  his  place.  She 
said  to  me  one  day,  "  /  often  smile  in  secret  at  the  alarms  of 
*•'•  a  gejieral  or  a  minister^  when  I  give  afavourable  reception  to 
"  his  enemies*  Because  they  are  his,  they  are  not  on  that  ac- 
**"  count  mine,  do  I  whisper  to  myself  I  employ  them  because 
"  they  possess  ability;  and  I  laugh  at  those  who  imagine,  that  I 
**  will  no  longer  make  use  of  persons,  whom  they  do  not  like,'''* 

"  The  empress  in  quitting  one  of  the  provincial  governments 
which  she  had  visited,  was  still,  even  when  getting  into  her 
carriage,  offering  compliments,  thanks  and  presents." 

''^  Tour  majesty,''^  said  I,  ^''appears  to  be  well  satisfied  with 
'^  these  people.^^  "  Not  at  all,'*''  was  her  answer;  "  but  I  always 
^'^ praise  aloud;  ajid  scold  in  a  very  low  tone."*"^ 

"  What  kind  of  a  person,^"*  would  she  say  to  me,  "  did  you  sup- 
^ pose  that  Ihad?"*"*  Tall,  stiff,  and  a  great  hoop.  This  answer 
amused  her,  when  she  recollected  it,  and  I  was  often  re- 
proached with  it.  "  /  thought^"*  did  I  add,  "  that  there  was 
nothing  about  your  majesty,  but  what  was  to  be  admired,  and 
admiration  is  very  tiresome,'*''  The  contrast  formed  by  the  sim- 
plicity of  her  discourse  in  society,  and  the  greatness  of  her 
actions,  particularly  contributed  to  render  her  interesting.  She 
would  laugh  at  a  blunder,  a  quotation,  a  silly  speech,  and 
could  be  amused  with  any  thing.  She  took  part  in  the  smallest 
piece  of  pleasantry,  and  would  apply  it  very  humorously. 

"  Is  it  not  true^^  said  she  to  me  one  day,  "  that  I  have  not 
tvit  enough  for  Paris?  I  am  persuaded  that  if  I  had  gone  thither 
like  other  of  my  country  women,  as  a  mere  traveller,  I  should 
7Wt  have  obtained  a  supper — What  xvould  you  have?  MdlleGardel 
my  governess  could  instruct  me  no  further.  She  zvas  an  old 
French  refugee.  She  did  ?iot  teach  me  even  enough  to  get  me 
well  married  in  my  neighbourhood,  Mdlle  Gar  del  and  myself 
little  expected  all  that  was  to  happen^"*  I  never  saw  any  thing 
more  prompt  or  judicious  than  the  directions  of  Catharine, 
with  respect  to  her  last,  and  unexpected  war  with  Sweden, 
She  sent  them  in  her  own  handwriting  to  prince  PotemkirA 
during  our  siege  of  Oczahow.  There  was  at  the  bottom — - 
"  Have  I  done  zvell,  my  master?"**  She  often  accused  herself  of 
ignorance,  and  made  use  of  what  may  be  called  her  pretensions 
in  this  way,  to  amuse  herself  at  the  expense  of  physicians, 
jacademicians,  the  half  learned  and  false  connoisseurs.  I  agreed 
with  her  that  she  knew  nothing  of  painting  or  music;  and 
proved  to  her  sometimes,  rather  mpre  clearly  than  she  could 
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have  wished,  that  her  taste  in  architecture  was  but  indifferent. 
She  boasted  of  her  acquaintance  with  medals,  but  for  this  I 
cannot  answer." 

When  her  anti-musical  ear  prevented  her  from  making  any 
proficiency  in  the  mechanism  of  versification,  which  the  count  '■ 
de  Segur  and  myself  undertook  to  teach  her,  she  said  to  us, 
"  Ton  see  xvell^  gentlemen^  that  you  do  but  praise  me  in  the  gross  ^ 
hut  that  in  detail  you  find  me  very  ignorant^  I  replied  that  she 
must  confess  herself  skilled  in  one  science  at  least.  "  Andzvhat 
is  thatP^^  That  of  saying  and  doing  things  apropos.  Your 
majesty  never  has  uttered  a  word,  or  giv^en  an  order,  or  made 
a  change,  or  begun  or  finished  an  undertaking,  but  at  the  pro- 
per time  and  in  the  proper  manner.  '■'•All  that^^"*  said  she^  "  7nay 
appear  very  rvell;  but  let  us  sift  the  ??iatter.  It  is  to  Prince  Or- 
loiv  that  I  owe  the  lustre  of  a  part  of  my  reign;  for  he  advised 
7ne  to  send  ?ny  fieet  to  the  Archipelago*  It  is  to  Prince  Potem- 
kin  that  I  owe  tht  Tauride^  and  the  expulsion  of  the  Tartars 
of  every  description,  who  constantly  menaced  the  empire.  All 
that  can  be  advanced  is^  that  I  placed  these  gentlemen  in  com- 
rnand,  I  owe  my  victories  to  Marshal  Romanzow,  Here  is  what 
I  said  to  him:  Marshal,  we  are  to  have  blows;  it  is  better  to 
give  than  to  receive  them.  Believe  me,  I  can  boast  of  nothing 
hut  good-luck;  and  if  the  world  he  somewhat  satisfied  with  me, 
it  is  because  I  have  a  little  firmness  and  consistency  in  my  prin- 
ciples, I  give  an  ample  share  of  authority  to  those  whom  I  em- 
ploy:' 

She  has  also  said  to  me,  "  /  could  wager  that  in  your  Eu- 
rope, you  %vouldhafoe  it  that  my  affairs  are  in  a  bad  way.  It  is 
constantly  cdleged  that  I  am  about  to  become  bankrupt;  that  I 
am  too  fond  of  expense.  Well,  my  little  household  will  go  on,  ne- 
vertheless, in  the  old  xvay.  My  seeming  prodigality  is  an  econo- 
my; every  thing  remains  in  the  country  and  comes  back  to  me 
one  day  or  other,  I  have  yet  some  few  resources  left;  but  since 
you  told  me  that  you  -would  either  sell,  game  away,  or  lose,  the 
diamonds  7vh?ch  I  might  give  you,  here  is  simply  my  p6rtrait 
in  a  ring  rvorth  about  a  hundred  rubles,'*'' 

Catharine  practised  all  the  modes  of  giving.  Her  benefits 
were  sometimes  conferred  in  a  singular  and  most  ingenious 
manner.  For  example,  she  wrote  thus  to  Count  Suwarrow. — 
lou  know  that  I  never  promote  any  one  out  of  his  turn,  I  am 
incapable  of  doing  zvrong  to  an  elder  officer:  but  it  is  you  your- 
self who  have  just  created  yourself  Marshal^  by  the  conquest  of 
Poland. 

'■'  She  always  travelled  with  the  portrait  of  Peter  I  upon 
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her  snufF-box.  *'  It  is,"  said  she,  "in  order  that  I  may  ask  my- 
self at  every  moment  of  the  day, — what  would  he  have  com- 
manded, what  would  he  have  forbidden,  what  would  he  have 
done,  were  he  in  my  place."  She  never  suffered  either  Peter  I 
or  Louis  XIV  to  be  censured  in  her  presence,  nor  any  thing 
to  be  uttered  before  her,  oifensive  either  to  religion  or  moral- 
ity. She  scrupulously  abstained  from  indulging  in  any  badinage 
of  a  personal  nature,  or  that  savoured  of  licentiousness." 

"  I  have  had  occasion  to  remark  her  personal  courage.  Be- 
fore we  entered  Barejisarai,  the  twelve  horses  which  we  had 
in  harness,  and  which  were  too  weak  to  drag  our  great  vehi- 
cle, rushed,  or  rather,  were  hurried  down,  a  steep  descent. 
Thei'e  was  cause  to  tremble  for  our  necks.  I  should  have  been 
much  more  alarmed  than  I  was,  If  I  had  not  wished  to  see 
whether  the  empress  was  frightened.  Sh«  was  as  calm,  as  at 
the  breakfast  we  had  just  quitted." 

'"  She   was  somewhat  fastidious  in  her  choice  of  reading. 
She  disliked  what  was  gjloomy,  or  too  refined  in  point  of  wit 
and  sentiment.  She  was  fond  of  the  novels  of  LeSage^  of  Mo- 
Here  and  of  Corneille,  Rabelais   and   Scarron   had  made  her 
laugh,  but  were  no  longer  remembered.  She  had  no  memory 
for  what  was  frivolous,  or  uninteresting,  and  forgot  nothing 
that  was  of  an  opposite  character.  Plutarch^  Tacitus  and  3Ion- 
taigne  were  favourite  authors.  She  was  indifferent  about,  and 
ignorant  of  modem   literature,  and  possessed  more  of  logic 
than  of  rhetoric.  Her  light  works,  such  for  instance  as  her  co- 
medies, had  all  a  serious  moral.  All  the  letters  which  I  re- 
ceived from  her,  are  filled  with  strong,  elevated,  and  prodi- 
giously luminous  ideas;  with  sharp  and  pointed  criticisms,  par- 
ticularly when  any  thing  that  occurred  in  Europe,  excited  her 
indignation;  and  moreover,  with  gaiety  and  simplicity.  There 
is  rather  more  of  perspicuity,  than  of  ease  in  her  style.  Her  se- 
rious works  are  profound.  Her  history  of  Russia,  is,  in  my 
"opinion,  equal  to  the  "  Chronological  tables"  of  president  He- 
nanlt.  But  in  the  lighter  shades,  the  attractive  details  of  nar^ 
rative,  and   in  the   powers  of  colouring,  she  was   deficient. 
Frederick  II  did  not  himself  excel  in  colouring,  but  he  some- 
times displayed  the  other  qualities,  and  was  more  a  person  cf 
letters  than  Catharine." 

"  The  greatest  dissimulation  of  which  her  imperial  majesty 
was  capable,  consisted  in  this;  the  device  of  not  revealing  all 
that  she  thought,  and  all  that  she  knew.  Never  did  any  thing 
insidious  or  mvsterious  fall  from  her  lips.  She  was  too  proud 
to  deceive  others,  and  >vhen  she  deceived  herself,  she  sought 
consolation  in  her  general  good  fortune,  and  in  the  superiority 
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of  her  mind  to  human  vicissitudes.  Nevertheless  some  unplea- 
sant ideas  with  regard  to  the  disasters  which  obscured  the 
close  of  Louis  the  fourteenth's  reign,  obtruded  themselves 
upon  her  reflection,  but  they  passed  off  like  clouds.  I  am, 
perhaps,  the  only  person  who  saw  that,  for  a  quarter  of  an  hour 
only,  the  last  declaration  of  war  issued  against  her  by  the 
Turks,  made  her  think  modestly  that  there  was  nothing  sure  in 
this  world,  and  that  glory  and  success  were  somewhat  unstable." 

"  She  left  her  apartment,  however,  with  an  air  as  serene  as 
that  which  she  wore  before  the  arrival  of  the  courier." 

"  Catharine  signalized  every  day  by  acts  of  humanity.  One 
morning  she  thus  addressed  me:  *'  In  order  not  to  make  my  at- 
tendants get  up  too  early ^  because  it  is  exceedingly  cold^  I  kin- 
dled my  fire  myself,  A  little  sweeps  who  thought  I  would  not 
rise  until  half  past  fve^  was  in  the  chimney*  He  screamed  most 
lustily,  I  very  soon  extinguished  the  fire^  and  asked  a  thousand 
pardons,'^'*  There  was  some  malice  about  her,  in  one  point;  that 
she  would  bestow  a  kind  look  and  sometimes  a  valuable  bene- 
fit upon  those,  of  whom  she  had  reason  to  complain,  in  order 
to  embarrass  them.  I  cannot  refrain  from  mentioning  a  trait 
of  despotism  illustrative  of  her  disposition  in  this  respect.  She 
interdicted  a  person  of  her  society  the  use  of  his  own  house, 
saying  to  him;  "  Tou  shall  have  in  mine^  twice  a  day^  a  table  with 
twelve  covers.  Those  whom  you  like  to  have  at  your  own  house 
you  shall  have  here;  I  forbid  you  to  ruin  yourself  but  I  order 
you  to  continue  to  spend  money ^  since  that  is  agreeable  to  yoiL^"* 

"  Calumny  which  has  not  spared  the  best,  the  most  feeling, 
the  most  amiable  of  queens,  whose  character  and  conduct  I  am 
more  than  any  other  person  able  to  justify,  will,  perhaps,  out- 
rage the  memory  of  the  most  illustrious  of  sovereigns,  and 
overspread  her  tomb  with  thorns.  Calumny  has  swept  away 
the  flowers  which  should  have  covered  the  grave  of  Marie 
Antoinette,  and  may  pluck  the  laurels  from  that  of  Catharine. 
The  manufacturers  of  historical  anecdote,  the  ill  intentioned, 
and  those  who  write  to  attract  notice  or  to  get  money,  will  en- 
deavour to  diminish  the  fame  of  the  latter.  But  it  will  tri- 
umph over  their  attempts.  Posterity  will  recollect  what  I  my- 
self have  seen  constantly  displayed,  in  travelling  with  her  over 
a  space  of  two  thousand  leagues,  through  her  dominions; — the 
love  and  admiration  of  her  subjects;  and  in  her  armies,  a 
most  enthusiastic  attachment  and  devotion  on  the  part  of  the 
soldiery.  I  have  seen  them,  in  the  trenches,  when  exposed  to 
the  balls  of  the  infidels,  and  braving  the  rigours  of  the  season, 
console  and  animate  themselves  by  repeating  the  ni$me  o£  JIti- 
fouscha,  their  mother  and  their  ifloP^ 
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We  have  been  accustomed  in  the  societies  in  which  we  have 
lived  in  Europe,  to  hear  the  Prince  de  Ligne  extolled  "  prone" 
as  being  a  model  among  the  living  wits  of  the  descriptive 
style  of  writing  called  "  Portraits.'^  We  give  that  of  Iphise  as 
a  specimen  of  them,  as  being,  we  think,  in  his  best  manner, 
and  above  all  because  it  is  short. 

Portrait  d'Iphise. 
"  Iphise  ne  va  pas  a  la  messe;  elle  se  croit  un  esprit  fort. 
Elle  n'a  pas  d'amant;  elle  se  croit  vertueuse.  Mais  c'est  una 
aristocrate  de  vertuj  elle  ne  parle  qu'a  des  gens  qui  en  ont, 
comme  elle,  seize  quartiers.  Elle  ne  fait  du  bien  a  personne; 
sUe  se  croit  econome.  Elle  ne  dit  du  bien  de  personne;  elle 
se  croit  sincere,  et  ennemie  de  la  flatterie.  Iphise  ne  lit  pas; 
iUe  croit  qu'elle  reflechit.  Iphise  n'est  ni  a  Dieu,  ni  aux 
lommes,  ni  au  diable:  Iphise  est  a  elle-meme,  et  c'est  tout  ce 
ju'il  y  a  de  pis." 

We  cannot  say  much  of  the  taste  which  the  prince  displavs 
n  his  treatise  on  gardening:  all  that  he  gives  seems  very  much 
exaggerated,  and  puts  us  in  mind  of  the  story  we  have  heard 
.f  a  magnificent  Austrian  prince,  whose  taste  lay  in  changing 
'  quadrata  rotundis,"  and  whose  favourite  plan  was  that  of  a 
.alace  in  which  the  Collisseum,  and  St.  Peter's  at  Rome  (both" 
1  their  full  dimensions)  were  introduced  as  accessaries,  the 
ne  to  serve  as  a  court-yard,  and  the  other  as  a  private  chapel. 
:he  follo^ying  observation  can  only  be  the  result  of  bad  taste. 

"  Et  puis  ils  me  font  de  la  peine,  cesdieuxpresque  toujours 
lal  batis,  ces  empereurs,  ces  philosophes  toujours  debout 
)ujours  au  soleil,  toujours  exposes  aux  badauds.  Qu'on  les 
roupe  quelquefois;  qu'on  les  coiiche,  (can  he  really  mean  the 
\nperors  2Xid  philosophersf)  et  qu'on  leur  donne  le  caractere 
e  bienfaisance,  ou  de  galanterie!!! 

i  As  to  the  general  tenor  of  the  work,  it  is  such  as  displays 
le  greatest  immorality,  both  in  the  author  and  the  society  in 
[hich  he  lived.  Is  it  possible  to  give  a  more  decided  proof  of 
le  dissolute  "  ton"  which  must  have  reigned,  than  is  to  be 

und  in  the  following  paragraph. 

"  II  y  a  peu  de  femmes  que  la  calomnie  ou  lalegerete  ayent 
)argnees.  Je  defie  qu'^^voyant  pour  la  premiere  fois  une 
lie  femme,  on  ne  disei^wz  esUce  qui  Vaimef  On  repond: 

ene  sais  pas  trap  qui mais  on  croit  que Alors  les  gens 

'li  veulent  tout  savoir  nomment  quelqu'un  a  tout  hasard." 

That  there  should  be  a  little  impiety  with  all  this  is  not  sur- 
]ising. 

Vol.  II.  2R 
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"  De  meme  que  Ton  a  dit  autrefois:  ^e  la  lumiere  se fosse 
et  la  lumiere  fut  faite^  je  voudrois  qu'on  dit:  faites-nous  des 
oiseaux^  des  poissons^  des  cygnes  surtoutJ^^ 

The  following  note,  unique  of  its  kind,  we  cannot  omit 
giving. 

"  Je  ne  repondrois  pas  que  cet  avis  ne  lui  eut  ete  donne" 
(aM.de  Bonneval),  "par  M.  de  Prie,  s'il  etoit  encore  en 
vie;  car  je  ne  sais  ce  qu'est  de  venue  ce  vil  et  bas  intrigant, 
quefaipuni  dans  la  personne  desonpetit-fls^  en  etant  amour  eux 
de  safemmey* 

It  is  impossible  to  say  which  predominates  most  in  us: 
Contempt  for  the  bad  taste  and  vanity  which  could  suggest  such 
a  note,  or  an  inclination  to  laughter  at  the  self  sufficiency  withi 
which  it  is  introduced.  \ 

Towards  the  end  of  the  second  volume  there  is  a  defence  of! 
the  late  queen  of  France;  it  is  short,  but  we  think  conclusive,; 
as  being  the  production  of  such  a  man  as  the  prince  de  Ligne,; 
and  is  in  every  way  calculated  to  refute  the  calumnies  which  I 
have  been  circulated,  for  the  purpose  of  destroying  in  thej 
breasts  of  the  public,  even  the  pity  which  the  melancholy  fate! 
of  that  princess  had  generally  inspired.  We  shall  venture  tO; 
transcribe  this  account  of  Marie  Antoinette  in  the  original,  as! 
no  version  could  do  justice  to  the  naivete  of  the  text,  or  let  the! 
reader  into  the  spirit  of  our  author's  panegyric. 

Sur  Marie-jintoinette^  reine  de  France. 

*'  Piccini,  a  son  arrivee  en  France,  repeta  les  deux  premiers  actes  de  soT| 
Roland  devant  la  reine,  ou  iis  reussirenl  beaucoup.  La  reine  voulat  chantei' 
devant  lui,  lui  projjosa  de  I'accompagner  au  piano,  et  choisit  precisement  ur  j 
morceaud'J/ce^^e;  de  fa^on  que  la  premiere  chose  que  fit  Piccini  a  VersailleJ. 
fut  d'accompag-ner  im  air  de  Gluck.  i 

"  La  reine  m'a  raconte  elle-meme  cet  heureux  et  plaisant  mal-a-propos.  j 
dont  elle  rioit  et  rougis«oit  encore.  La  grace  qu'elle  mettoit  a  reparer  c«' 
petits  malheurs  qui  lui  arrivoient  souvent  par  une  sorte  d'ingenuite  qui  lui 
alloit  si  bien,  peignoit  la  bonte  et  la  senslbilite  de  la  plus  belle  des  ames, 
qui  ajoutoient  des  charmes  a  sa  figure,  sur  laquelle  on  voyoit  se  developper,] 
en  rougissant,  ses  jolis  regrets,  ses  excuses,  et  souvent  ses  beinfaits.  Coin-i 
bien  de  fois  n'ai~je  pas  surpris  tous  ces  mouvemens  qui  se  succedoient  lef 
uns  aux  autres,  quand,  pour  me  faire  rire,  je  tendois  des  pieges  a  Sa  Ma 
jeste!  J*aurois  voulu  qu'on  ne  lui  en  eut  jamais  tendu  d*autres.  Encore  n'ei 
a-t-on  pas  abuse,  comme  o\\  I'a  en;.  Cette  malheureuse  princesse  n'a  que 
trop  prouve,  en  courant  a  la  mort,  son  trop  de  delicatesse,  en  n'osant  poin 


*  **  1  cannot  say  that  this  piece  of  advice,  of  which  I  have  been  speaking 
"  was  not  given  to  M.  de  Bonnev.d,  by  M.  de  Prie,  if  he  were  still  alive 
•'  for  I  know  not  what  has  become  of  this  vile  and  contemptible  intriguer 
"  ivhom  I  have  punished  in  the  person  cf  his  grand-son^  by  making  love  to  th 
>*  Hiiife  of  the  latter. ^^ 
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prendre  sur  elle  <le  contredire  le  roi  ni  ses  mlnistres.  La  seule  affaire  s^ri- 
euse  dont  je  I'ai  vue  occupee,  a  ete  d'empecher,  comme  fran9aise  et  autri- 
chienne  a  la  fois,  la  j^iierre  qui,  sans  elle,  se  seroit  allumee  au  sujet,  de  I'Es- 
caut.  Les  dix  millions  qu'elle  eng-agea  le  roi  a  preter  ^  k  republique  de 
Hollande,  pour  payer  les  frais  et  appaiser  I'empereur,  son  frere,  ont  donn6 
occasion  a  la  plus  bete  de  toutes  les  calomnies,  qu'elle  lui  faisoit  passer  des 
tresors.  Nous  n'en  avions  pas  besoin;  la  maison  d' Autriche  etoit  mieux  dans 
ses  affaires  que  la  maison  de  Bourbon.  Les  reproches  sur  son  lux«-  etoient 
aussi  mal  fondes.  II  n'y  a  jamais  eu  de  femme  de  chambre,  de  maltresse  de 
roi,  ou  de  ministre  qui  n'en  cut  davuntag-e.  Elle  s'occupoit  si  peu  de  sa  toi- 
lette, qu'elle  se  laissa  pendant  plusieurs  annees  coiffer,  on  ne  peut  pus  plus 
mal,  par  un  nomme  Larceneur,  qui  I'etoit  venu  chercherd  Vienne,pour  ne 
pas  lui  faire  de  la  peine.  II  est  vrai  qu'en  sortant  de  ses  mains,  elle  mettoit 
les  siennes  dans  ses  cheveux,  pour  s'arranger  a  I'air  de  son  visage.  Quant 
au  reproche  sur  son  jeu,  je  ne  lui  ai  jamais  vu  perdre  plus  de  deux  mille 
louis,  et  encore  ^toit-ce  a  ces  jeux  d'etiquette,  ou  elle  avoit  peur  de  gagner 
^ceux  qui  etoient  obliges  de  faire  sa  partie.  Souvent,  a  la  verity,  apres  avoir 
re^u  le  premier  jour  du  mois  cinq  cents  louis  qui  etoient,  a  ce  que  je  crois 
pouToir  me  rappeler,  I'argent  de  sa  poche,  elle  n'avoit  plus  le  sou.  Je  me 
souviens  d' avoir  quete  un  jour,  parmi  ses  valets  de  pied,  et  dans  son  anti- 
chambre,  vingtcinq  louis  qu'elle  vouloit  donner  a  une  malheui'euse  fenime  qui 
en  avoit  besoin.  Sa  pretendue  galanterie  ne  fut  jamais  qu'un  sentiment  pro- 
fond  d'amitie,  et  peut-etre  distingue,  pour  -.li^.e  ou  deux  personnes,  et  une 
coquetterie  generale  de  femme  et  de  reine,  pour  plaire  a  tout  le  monde. 
Dans  le  tems  me  me  oii  la  jeunesse  et  le  defaut  d'experience  pouvoient  en- 
gager a  se  mettre  trop  a  son  aise  vis-a-vis  d'elle,  il  n'y  eut  jamais  aucun  de 
nous,  qui  avions  le  bonheiu*  de  la  voir  tous  les  jours,  qui  osat  en  abuser,  par 
la  plus  petite  inconvenance;  elle  faisoit  la  reine  sans  s'en  douter,  on  I'ado- 
roit  sans  songer  a  I'aimer. 

"  A  I'occasion  de  ses  finances,  je  me  souviens  qu'un  jour  elle  s'amusa 
beaucoup,  lorsqueje  me  moquois  de  sa  cassette,  ou  je  savois  qu'il  n'y  avoit 
pas  un  louis,  et  que  j'avois  vu  partir  de  Fontainebleau  au  grand  galop  et  en- 
touree  de  gardes,  suivant  un  usage  ridicule  de  la  cour;  celui-la  et  bien  d'au- 
tres,  comme  de  payer,  par  exemple,  soixante  mille  fr.  en  ficelle  pour  empa- 
queter.  On  fit  supprimer,  pendant  plusieurs  annees,  les  grands  voyages.  La 
■reine  se  moquoit  elle-meme  des  abus  qu'elle  n'osoit  point  faire  reformer,  et 
'surtout  de  son  poulet  qui  coutoil  cent  louis  par  an.  Je  ne  sais  plus  si  c'etoit 
■la  feue  reine,  ou  Anne,  ou  Marie-Therese  d' Autriche,  qui  en  demanda  un, 
un  jour  I'apres  diner,  pour  elle  ou  pour  son  petit  chieii  11  ne  s'en  trouva  pas, 
let  tous  les  ans,  depuis  ce  tenas-la,  on  en  fit  un  etablissement,  a  la  meme 
[heure,  ce  qui  devint  ensuite  un  profit  ou  une  charge  a  la  Cour.'* 

We  have  been  principally  induced  to  give  a  detailed  account 
of  these  volumes,  because  it  seemed  to  us,  that  they  afford  a  com- 
plete picture  of  a  description  of  character,  which  must  be  totally 
unknown  to  every  one,  whom  chance  has  not  conducted  to  the 
continent  of  Europe.  The  author  seems  to  be  the  head  of  that 
class  of  "  aimable  Roues"  of  which  every  coterie  has  one  as  a 
[necessary  appendage.  The  author's  sphere  is  a  court;  and  never, 
to  be  sure,  was  any  person  admitted  with  more  justice  into  this 
[his  sanctwn  sanctorum^  for  apparently  there  never  existed  a 
truer  believer  in  the  infallibility  of  crowned  heads.  We  are  not 
quite  certain  whether  he  does  not  hold  blasphemy  and  treason- 
able speaking,  as  crimes  of  equal  magnitude:  at  all  events,  he 
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tells  us  himself  that  a  sovereign  is  as  much  above  a  plebeian, 
and  that  his  ways  are  as  unintelligible  to  him,  as  those  of  the 
Deity. 

*'  Les  pretendus  philosophes,  apres  avoir  dit  du  mal  de  Dieu 
quails  ne'connoissent  pointy  en  disent  des  souverains  quails  ne 
connoissent  pas  davantage.  II  y  a  deux  famous  de  les  punir; 
Pune,  en  ne  les  punissant  pas,  car  ils  sont  assez  fous  pour  cher- 
cher  une  celebrite  de  malheur;  et  I'autre,  en  defendant  la 
liberte  de  la  presse  lorsqu'on  en  abuse." 

With  a  little  less  servility,  and  a  great  deal  less  immorality, 
there  would  be  much  to  counterbalance  the  prince's  other  faults, 
which  are  perhaps  the  result  of  his  education.  We  know  from 
good  authority  that  he  is  loved  and  esteemed  by  every  one 
around  him;  that  he  is  a  most  winning  companion,  "  facile  a 
vivre,"  and  constitutes  the  happiness  of  his  domestic  circle. 

Z.        ' 


311 


Memoire  sur  la  Conduite  de  la  France  et  de  V Angleterre 
a  Vegarddes  Neutres.  A  Paris  1810.  pp.  243. 

Memoir  on  the  Conduct  of  France  and  England  towards 
Neutrals.  Paris,  1810.  pp.  243.  8vo. 

The  work  which  we  here  announce  is  one  of  no  ordinary 
interest  for  the  rulers  of  this  country.  It  was  published  in 
Paris  in  the  summer  of  1810,  and  must  of  course,  from  the 
nature  of  the  supervision  exercised  over  the  press  in  that 
capital,  be  understood  as  speaking  the  sense  of  the  French 
government  on  the  topics  of  which  it  treats.  Independently  of 
the  general  presumption  to  this  effect,  which  is  certain  as  to 
all  works  of  a  political  cast,  there  are,  in  this  case,  particular 
reasons  leading  infallibly  to  the  same  conclusion.  We  find 
throughout,  intrinsic  evidence  that  the  volume  was  either  writ- 
ten or  dictated,  by  a  member  of  that  government,  and  given 
to  the  world  under  its  immediate  auspices.  The  tone  is  evi- 
dently official,  and  the  tenets  are  those,  which  it  is  one  of  the 
most  favourite  objects  of  the  French  despot,  to  establish  in  the 
belief  of  mankind,although  the  course  of  his  habitual  policy,  and 
the  operation  of  all  his  measures,  tend  directly  to  confirm  their 
falsehood.  The  author  of  the  work,  whoever  he  may  be,  is  a 
person  of  some  ability  as  a  writer,  and  well  skilled  in  all  the 
common-place  sophisms  and  invectives,  with  respect  to  the 
maritime  pretensions  of  Great  Britain,  which  have  filled  the 
columns  of  the  Moniteur  with  little  intermission  or  variety, 
since  the  commencement  of  the  French  revolution.  He  dis- 
plays no  despicable  share  of  learning  in  maritime  jurispru- 
dence and  diplomatic  history,  and  indulges  occasionally  in  that 
kind  of  sarcasm,  and  still  more  largely,  in  that  kind  of  decla- 
mation, which  distinguish  the  writings  of  Hauterive,  to  whom 
in  fact  the  Memoir  has  been  attributed. 

The  purport  of  this  informal  manifesto,  as  it  may  be  called, 
is  to  prove,  that  France  has,  from  the  earliest  periods,  recog- 
nised the  most  liberal  principles  with  respect  to  the  rights  of 
neutral  commerce  and  the  freedom  of  navigation;  that  she  has 
neglected  no  opportunity  of  proclaiming  them;  and  that  in  all 
her  proceedings  however  violent  in  appearance,  or  illegal,  ac- 
cording to  the  maxims  of  universal  justice, — she  has  had  but 
one  object, — ^the  liberty  of  the  seas;  while  on  the  other  hand, 
the  conduct  of  England  has  been  the  very  reverse;  inva- 
riably animated  by  an  insatiable  lust  of  domination,  and  obsti- 
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nately  opposed  to  the  principles  of  maritime  legislation  adopted 
by  the  continental  powers. 

The  mode  in  which  the  Author  of  the  Memoir  attempts  to 
substantiate  this  doctrine  is,  by  tracing  summarily  the  pro- 
gress of  maritime  law  from  its  origin  to  the  present  time,  and 
investigating  the  true  principles,  upon  which  it  rests  according 
to  the  usage  of  nations,  the  opinions  of  enlightened  jurists 
and  the  spirit  of  modern  treaties.  The  historical  deduction 
embraces  four  distinct  periods;  the  first  of  which  ends  with  the 
year  1763; — the  second  with  the  commencement  of  the  French 
revolution  in  1789; — the  third  with  the  treaty  of  Amiens  in 
1802; — the  fourth  with  the  state  of  things  at  the  time  the 
work  was  published. 

With  this  deduction  is  interwoven,  of  course,  an  highly 
coloured  narrative  of  the  unremitted  efforts  of  the  British, 
both  by  perfidy  and  violence,  to  monopolize  all  power  on  the 
ocean,  and  to  explode  the  maxims  of  public  law  received  by 
the  other  nations  of  Europe.  ! 

As  it  might  be  expected  also,  the  moderation,  disinterested-^ 
ness,  and  liberality  of  France  are  made  to  contrast  with  the 
cupidity,  pride  and  ambition  of  her  rival,  in  such  a  manner, 
that  there  cannot, — to  use  the  language  of  the  Memoir  itself,- 
— ''fail  to  result,  a  prejudice  altogether  in  favour  of  France 
and  her  cause."  Not  much  is  said  concerning  the  conduct  of 
the  two  powers  towards  this  country,  during  the  third  pe- 
riod. The  fourth,  however, — or  the  division  corresponding  to 
it,  which  embraces  nearly  one  half  of  the  work, — is  taken  up 
entirely  with  the  history  of  their  relations  with  the  United 
States,  who  are  represented,  as  having  no  ground  of  com- 
plaint against  France,  and  every  reason  to  .execrate  the  law- 
less policy  of  her  antagonist,  "  our  natural  enemy  and  our  vin- 
dictive oppressor." 

From  the  space  allotted  to  American  concerns,  and  the 
stress  laid  upon  them,  it  is  quite  apparent  that  the  work  was 
intended  to  bear  chiefly  upon  the  questions  arising  out  of  the 
late  proceedings  of  the  belligerents,  which  now  engage  our 
public  councils,  and  to  give  us  and  the  world  to  understand,— 
somewhat  obliquely  indeed,  but  yet  with  perfect  clearness,— 
what  are  the  steady  views  and  the  fixed  resolves  of  his 
imperial  majesty,  with  respect  to  his  decrees  and  to  our 
relative  deportment.  We  shall,  therefore,  extract  merely 
such  passages  as  appear  to  have  a  direct  application  to  our 
affairs,  and  to  be  calculated  to  enlighten  us  on  the  topics  of 
most  interest  to  our  public  welfare.  The  merits  of  the  ar- 
gument to  which  the  first  divisions  of  the  work  are  allot- 
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ted,  do  not  call  for  any  particular  attention  from  us.  The 
author  exhibits  some  ingenuity  in  this  part,  together  with  all 
the  partiality  and  kHavery  of  a  profligate  swindler  pleading  his 
own  cause,  and  labouring  to  acquire  a  reputation  for  honesty 
and  philanthropy,  chiefly  with  a  view  of  accomplishing  the 
more  easily,  the  entire  ruin  of  his  dupes.  In  dwelling  upon 
the  concurrence  of  the  nations  of  the  continent  in  certain  doc- 
trines of  maritime  legislation,  and  upon  the  resistance  made  to 
them  by  the  British,  he  studiously  keeps  out  of  view  the  im- 
portant facts — that  the  former  in  their  occasional  coalitions, 
(for  nothing  like  u?ianhnity  on  this  head,  ever  prevailed)  could 
have  been  prompted  by  some  other  impulse,  than  a  mei^e  sense 
of  right  and  justice; — that  the  naval  power  of  Great  Britain, 
oftentimes  a  barrier  to  their  schemes  of  aggrandizement,  and 
seemingly  injurious  to  their  commercial  interests,  might  have 
been  viewed  with  an  eye  of  jealousy  and  aversion; — that  the 
desire  of  seeing  it  either  destroyed  or  reduced,  might  have  in- 
fluenced them  to  unite,  from  time  to  time,  in  any  code  likely 
to  conduce  to  that  end; — and  particularly  that  France,  in  abet- 
ting as  she  uniformly  did,  such  sinister  coalitions,  cannot,  with 
any  sagacious  or  impartial  reader  of  history,  obtain  credit  for 
any  other  motive,  than  that  of  prostrating  a  hated  and  dreaded 
rival. 

It  is  material  for  us,  to  remark  in  this  place,  that  the  prin- 
ciples, which,  according  to  the  first  part  of  this  Memoir,  were, 
I  until  the  middle  of  the  eighteenth  century,  the  established  law 
of  continental  Europe,  and  which  France  at  all  times  asserted, 
are  no  other  than  those  announced  in  the  preamble  to  the 
Berlin  decree;  to  wit;  that  maritime  war  cannot  be  lawfully 
extended  to  any  private  property  whatever,  nor  to  persons 
who  are  not  military; — ^that  the  right  of  blockade  should  be 
restrained  to  fortified  places  actually  invested  by  a  competent 
force;  that  free  ships  make  free  goods,  &c.  This  last  maxim  par- 
ticularly, is  the  burden  of  every  page  of  the  first  and  second 
divisions,  and  declared  to  be  fundamental  as  to  the  rights  of 
trading  nations,  and  essential  to  the  prosperity  of  neutral  com- 
merce. 


.  "  The  Americans,"  says  the  Memoir  in  page  101,  "  had  suf- 
iiered  more  than  any  other  nation  from  the  instructions  issued 
"from  time  to  time  by  the  British  council.  No  people  was 
more  interested  in  the  establishment  of  a  maritime  code 
founded  upon  neutral  rights.  Nevertheless,  whether  the  fear 
of  a  rupture  with  England  prevented  their  making  opposition 
to  her  usurpations,  or  the  voice  of  private,  silenced  that  of  the 
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public  interest,  it  must  be  acknowledged  that  the  principles 
once  received  in  America  with  so  much  enthusiasm,  under- 
went a  sensible  change.  It  appears  even  from  the  correspon- 
dence of  Mr.  Jefferson  with  Mr.  Genet  and  v/ith  Mr.  Morris^ 
that  the  doctrine  of  the  Americans  became  quite  conformable 
to  the  viev/s  of  England;  and  that  they  considered  the  seizure 
of  enemy'' s  property  on  board  of  a  neutral  ship^  as  authorized  by 
the  law  of  nations.  Without  doubt  this  consideration  embol- 
dened the  British  government  to  push  its  pretensions  still 
further." 

"  We  may  be  well  astonished  that,  after  suffering  so  much 
injury,  and  so  many  iniquitous  aggressions,  the  government 
of  the  United  States,  should,  instead  of  demanding  reparation, 
have  sent  Mr.  Jay  to  London  to  negotiate  the  treaty  of  1 794, 
in  which  not  only  is  there  no  mention  made  of  the  rights  so ' 
vehemently  asserted,  and  solemnly  recognised,  by  the  conti- 
nental powers  fifteen  years  before,  but  the  privilege  of  search, 
of  impressment,  and  of  the  extension  of  blockades,  is  expressly 
reserved  to  Great  Britain,  and  the  principle  that  "  the  flag 
covers  the  merchandise"  totally  abandoned." 

Again  in  page  131^ — '^  It  is  evident  that,  in  consequence  of 
the  conduct  and  maxims  of  the  British  at  the  commencement  of 
the  present  ivar^  and  of  the  acquiescence  of  neutrals — France 
was  then  intitled  to  exercise  the  right  of  blockade  against  Eng- 
land, in  all  its  possible  extension,  and  seize  English  merchan- 
dise wherever  she  could  find  them.  Moreover,  as  the  war  de- 
clared in  1802  was  in  fact  a  war  of  commerce,  France,  from 
the  necessity  under  which  she  laboured  of  providing  for  her 
own  safety,  was  intitled  to  deprive  England  of  all  means  of 
prolonging  the  contest,  by  subjecting  her  commerce  to  every 
possible  impediment.  Neutrals  not  having  taken  the  same  atti- 
tude towards  both  belligerents,  could  no  longer  claim  the  ad- 
vantages of  neutrality;  thus  France  was  no  longer  bound 
towards  them,  and  from  the  beginning  of  the  rupture,  could 
justifiably  have  taken  every  measure  which  was  required  by 
her  interests  injured  as  they  were  by  the  cupidity  of  the  Bri- 
tish, and  the  blind  condescension  of  neutrals." 


With  respect  to  the  orders  in  council,  the  conduct  of  our 
government  in  the  affair  of  captain  Whitby^  and  the  issuing  of 
the  Berlin  and  Milan  decrees,  the  Memoir  holds  the  following 
language: 

"  On  the  murder  of  John  Pearce  by  the  captain  of  the 
Lcander,  president  Jefferson  issued  a  proclamation,  according 
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to  which  it  might  have  been  supposed,  that  the  outrage  could 
admit  of  no  explanations.  Messrs.  Monroe  and  Pinkney  had 
been  sent  on  a  special  mission,  for  the  redress  of  grievances 
and  injuries  sustained  by  America;  but  the  English  govern- 
ment avoided  all  explanation.  After  three  months  of  delay, 
war  appeared  to  be  the  only  resort:  Such  was  the  opinio?!  of 
the  America?!  go'oernment;  but  finally  the  dread  of  this  contest^ 
or  that  of  losing  a  brokerage  {courtage^  advantageous  to  indi- 
viduals^ caused  it  to  forget  the  national  honour  and  interest. 
The  time  was  consumed  in  mere  discussion.  The  ports  of 
France  and  of  her  allies  remained  open  to  a  hostile  commerce. 
The  American  merchants  remained  satisfied  with  the  charac- 
ter of  mere  brokers  or  factors,  when  they  should  have  sup- 
ported their  rights  as  a  commercial  body.  Then  the  neutrality 
of  the  Americans  became  burdensome  to  France.  She  had 
then  no  other  resource  left  than  to  retaliate  on  Ehgland,  and 
the  Americans  had  no  right  to  complain.  Thus  the  decree  of 
Berlin  issued  at  that  time,  was  but  a  measure  of  reprisals  which 
the  French  government  had  postponed  too  long,  and  by  which 
it  testified  its  desire  of  remaining  faithful  to  the  principles  v/hich 
it  had  adopted,  and  of  bringing  its  enemies  to  recognise  the 
freedom  or  inviolabilitif  offlags^  the  illegality  of  the  capture  of 
merchantmen^  and  the  unlimited  freedom  of  commerce*  This 
was  its  object^  and  has  been  so  in  the  whole  series  of  rigorous 
'  ut  necessary  measures  zvhich  it  has  taken.''''  P.  155.  etseq. 

"  It  must  be  confessed  that  if  the  ministers  of  his  Britancic 
majesty, — conformably  to  the  tenor  of  the  note,  which  thev 
addressed  to  Messrs.  Monroe  and  Pinkney,  and  to  their  de- 
clarations in  parliament — did  believe  that  the  emperor  of  the 
French  would  suffer  the  decree  of  Berlin  to  fall  into  inactivity 
or  grow  obsolete,  its  operation  for  four  years  past  upon  the 
commerce  of  England,  must  have  cruelly  defeated  their  hopes. 
It  was  but  natural  on  the  other  hand,  for  the  emperor  Napo- 
leon to  think,  that  the  English  ministry  would  themselves  feel 
the  danger  of  their  doctrine,  and  that  neutrals  looking  to  the 
source  of  these  disastrous  measures,  v/ould,  in  order  to  avert 
them,  claim  the  enjoyment  of  their  rights.  Therefore  it  xvas 
that  the  American  vessels  taken  under  the  Berlin  decree^  were 
provisionally  sequestered.  The  court  of  prizes  did  not  con- 
demn them  until  proof  was  had^  that  the  government  of  the 
United  States  xvould  no  longer  pursue  the  redress  of  its  griev- 
ances against  England^  and  sacrificed  its  interests  to  the  fear 

4  <?/'«  rupture,^'* 

*'      "  The  Milan  decree  is  but  a  rigorous  consequence  of  tli^ 
Vol.  II.  2S 
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British  orders  in  council  of  the  11th  November.  The  submis- 
sion of  neutrals  to  the  latter,  rendered  it  necessary  to  view 
them  as  having  renounced  the  freedom  of  their  flag  and  as 
having  become  the  subjects  of  England.  Notwithstanding; 
these  orders,  negotiations  were  continued  between  Mr.  Mon- 
roe and  Mr.  Canning.  The  British  minister  however  gave  it 
early  to  be  understood  what  were  the  views  of  his  government 
•with  regard  to  the  issue  of  the  negotiation;  he  insisted  upon 
the  riglit  of  search,  and  of  impressment,  at  least  in  the  case  of 
merchant  ships." 

"  A  negotiation  was  at  the  same  time  carried  on  in  Paris, 
the  object  ofvv^hich  was  to  procure  the  revocation  of  the  Mi- 
lan and  Berlin  decrees.  But  the  negotiators  were  less  embar- 
rassed. As  there  had  been  no  injury  done,  there  was  no  repa- 
ration to  be  made.  The  answer  to  be  given  to  the  demand  of 
the  American  minister  was  always  peremptory.  France  per-^ 
sisted  in  asserting  the  same  principles,  but  announced  her  de- 
termination not  to  act  upon  them,  until  after  England  had 
made  on  this  head  the  satisfaction  which  w^as  due  to  all  Eu- 
rope. Thus  the  letter  of  the  minister  of  exterior  relations  to 
General  Armstrong,  of  the  15th  of  January  1808,  recalled  the 
assurances  which  France  had  given  of  her  respect  for  the  in- 
dependence of  flags;  it  showed  that  the  Berlin  and  Milan  de- 
crees vvere  but  reprisals;  it  demonstrated  clearly  that  the  last 
orders  in  council  were  a  real  declaration  of  war  against  the 
Americans;  ^ndf7'07n  a  most  astonishing  se?ithnent  ofmcdera- 
tion^  it  gave  the  assurance,  that,  until  the  decision  of  the 
American  government  on  so  important  a  point  was  known,- 
nothing  definitive  would  be  done,  in  relation  to  the  American 
vessels  which  had  been  brought  into  French  ports,  w/^f  re  theij 
tpould  remain  only  under  sequestration.''''  P.  179. 

"  During  these  discussions,  whether  it  was  that  the  presi- 
tlent  of  the  United  States  had  secretly  received  intelligence  of 
Ihe  British  orders  in  council^  or  that  the  increasingly  vexatious 
conduct  of  the  British  cruisers  and  the  evasive  anszvers  of  the 
7ninistry  as  to  the  satisfaction  demanded^  had  produced  greater 
irritatiori,  the  senate  and  house  of  representatives  enacted  thb 
JVCT  OF  EMBARGO,  fl  measure  of  incrtness  (mesure  d'inertie), 
more  dangerous  perhaps  to  commerce  than  an  open  xvar^  but 
more  conforinable  to  the  ge?iius  of  the  American  people^  and 
supportable  because  it  -was  supposed  transitory.'*'' 

"  In  consequence  of  the  respect  which  France  has  always 
professed  for  the  independence  of  neutrals,  she  did  not  take 
>?ffence  at  this  measure  of  the  embargo.  Moreover^  the  majc- 
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riti  of  the  American  consuls  charged  xvith  the  notification  of 
the  act  to  the  merchants  of  their  own  country^  expresfjed  them- 
selves in  such  a  way  as  to  lecrje  no  doubt  of  the  primary  cause  of 
this  measure,''^ 


We  shall  now  proceed  to  what  is  called,  the  conclusion  or 
summary  of  consequences;  the  most  important  part  of  th? 
jw^ork  for  the  American  reader. 

"  There  results  from  the  series  of  facts  and  documents  exhi-s 
"bited  in  this  Memoir,  a  body  of  consequences  which  it  is  im* 
portant  to  recal  to  the  attention." 

"  England  has  for  a  long  time  past  laid  claim  to  the  empire  of 
the  seas:  she  has  pushed  her  pretensions  from  the  sovereignty 
of  the  channel,  to  the  dominion  of  the  ocean." 

"  France  has  refused  to  acknowledge  this  maritime  sove-. 
reignty; — she  has  contended  for  the  independence  of  flags." 

^'  The  world  has  seen  a  constant  opposition  in  the  princi* 
pies  of  maritime  legislation  adopted  by  one  and  the  other 
power,  with  respect  to  neutrals." 

"  France  has  recognised,  even  before  the  proclamation  of- 
the  armed  neutrality  of  the  north,  tiie  principle,  that  '"'  the  fag 
eovers  the  merchandise.'''*  This  principle,  from  which  all  the 
rights  and  advantages  of  neutralit^^  are  derived^  has  been  con- 
stantly rejected  by  England  as  subversive  of  her  naval  powers 
and  from  this  rejection  result  the  rights  of  search,  of  impress- 
ment, in  fine,  all  the  arrogant  pretensions  of  an  oppressive 
system." 

"  Whenever  neutral  powers  have  raised  complaints,  urgecJ 
I  j-emonstrances,  formed  alliances,  for  the  defence  of  their  com- 
mon rights,  and  in  order  to  cause  the  independence  of  their 
flags  to  be  respected,  they  have  found  in  France  a  friend  and 
an  auxiliary.  She  has  always  countenanced  their  principles  in 
a  most  amicable  manner;  she  has  proclaimed  them  in  her  pub- 
lic acts;  she  has  recognised  them  in  her  particular  treaties 
with  the  weakest  powers;  she  has  made  common  cause  with 
all,  and  has  always  taken  up  arms  in  their  quarrei.  England,, 
©n  the  contrary,  whenever  a  similar  league  has  been  in  con- 
templation; a  league  of  principles,  of  independence,  or  of  the 
rights  of  neutrality;  has  proclaimed  the  most  contrary  maxima 
and  advanced  the  most  hostile  pretensions." 

"  France  has  never  deviated  from  the  principles  she  had 
adopted  since  the  end  of  the  seventeenth  century.  England 
has  successively  introduced  into  a  system  of  law  adapted  to 
fter  interests,  interpolat49ns  which  have  aggravated  the  cendf^ 
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tion  of  neutrals,  in  a  progressive  manner,  from  1756  down  to 
our  own  times." 

"  From  this  conflict  of  opinions  and  interests  there  have  re- 
sulted violations  of  public  law  and  vexations  of  every  kind 
with  respect  to  neutrals; — on  the  part  of  England,  from  sys-. 
tem; — on  that  of  France  from  a  principle  of  retaliation. 
The  restrictive  measures  of  the  one  were  naturajly  developed 
or  multiplied  in  the  same  proportion,  as  the  oppressive  mea-* 
sures  of  the  other.  France,  however,  cannot  reproach  herself: 
with  such  acts  as  the  attack  upon  the  Modeste  frigate,  upon  the 
Chesapeake^  &c.  She  has  injured  the  commerce  of  neutrals 
from  the  necessity  of  consulting  her  own  preservation,  while 
England  has  violated,  and  continues  to  violate  their  rights, 
for  the  purposes  of  monopoly  and  maritime  dominion." 

*'  The  one  acts  on  the  defensive; — the  other  strives  to  gOx 
vern." 

*'  In  this  state  of  things,  neutrals  claim  from  the  two  belli- 
gerent parties  the  redress  of  their  grievances,  as  if  they  had 
equal  cause  of  complaint  against  both.  The  United  States 
offer  to  withdraw  the  bill  of  non-intercourse^  to  open  their 
ports,  and  to  resume  their  commerce  in  favour  of  France,  if 
she  will  repeal  the  decrees  of  Berlin  and  Milan;  or  in  favour 
of  England,  if  she  consents  to  withdraw  her  orders  in  council." 

"  Oji  a  superficial  1) I ezv^  this  proposition  xvoidd appear  equal; 
but  xvhen  examined  narrcxvly^  it  is  quite  otherwise:  it  renders 
the  condition  of  the  two  belligerents  altogether  unequal; — it 
does  not  settle  the  previous  question: — it  suspends  the  dispute; 
— it  would  bring  back  things  to  the  same  point; —it  satisfies  the 
neutral  for  the  moraent;  but  prepares  for  her  an  eternal  boil' 
dageJ''' 

'*  It  would  undoubtedly  answer  the  purposes  of  England 
that  the  emperor  Napoleon  should  repeal  his  decrees  of  Berlin 
and  Milan.  She  would  find  herself  quietly  reinstated  in  pos- 
session of  the  old  rights  she  had  arrogated  to  herself; — in  the 
enjoyment  of  the  tyrannical  measures  which  she  had  pursued 
before  the  enactment  of  the  Berlin  decree;  showould  employ 
the  flag  of  neutrals  to  inundate  the  markets  of  the  continent 
with  her  commodities;  she  would  impress  their  sail6rs  in  or- 
der to  man  her  fleets; — she  would  be  content  to  use  a  few  fri- 
gates to  realize  the  blockade  of  two  hundred  leagues  of  coast; 
lastly,  she  would  find  in  the  weakness  of  France^  and  in  the 
condescension  of  neutrals,  means  of  prolonging  the  war,  and 
of  perpetuating  her  dominion." 

"  As  regards  France^  the  revocation  of  the  Berlin  and  Mi- 
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Ian  decrees  presents  results  diametrically  opposite;  it  would 
keep  I^rench  ports  either  open  or  shut  according  to  the  ca- 
price of  the  British  council;  it  would  lead  to  the  immediate 
ruin  of  her  manufactures;  it  would  protract  an  unequal  con- 
test; it  would  subject  her  commerce,  her  industry,  her  agri- 
culture, to  the  cupidity  of  a  speculating  enemy;  in  a  word 
France  would  find  herself  placed  by  that  revocation,  in  a  posi- 
tion worse  than  that  in  which  she  stood  in  1806,  even  from  the 
impression  which  she  would  give  to  the  universe  of  her  want 
of  firmness,  or  of  her  impotence." 

"  Considered  hi  reference  to  neutrals^  this  revocation  would 
conduce  as  little  to  their  interests:  it  would  put  them  for  the 
moment  in  possession  of  an  advantageous  brokerage  (courtag-c 
advantageux) — for  the  mercantile  jealousy  of  the  English 
would  allow  but  that: — but  they  would  purchase  this  trivial 
advantage  at  a  very  dear  rate.  Their  situation  not  being  ii> 
trinsically  bettered,  they  would  remain  exposed  to  the  incon- 
veniences and  injuries  of  the  pretended  rights  of  search,  of 
impressment,  and  of  blockade:  they  would  submit  implicitly 
to  the  vexations  and  depredations  which  they  have  acknow- 
ledged to  be  incompatible  with  their  independence  and  their 
honour." 

*'  It  remains  then  clearly  demonstrated  that  England  alone 
would  gain  by  the  simple  and  absolute  revocation  (^revocation 
pure  et  simple)  of  the  imperial  decrees  and  of  the  orders  ifi 
council,'''* 

^'-  But,  as  in  this  controversy,  an  equal  and  complete  satis- 
faction is  due  to  all  the  parties  interested,  other  compensations^ 
must  be  sought  after." 

"  The  question  then  is  not  confined  to  the  orders  in  council 
and  to  the  Berlin  and  Milan  decrees.  It  must  be  carried  far- 
ther back.,  and  discussed  elementarily;  we  must  remount  to 
first  principles,  and  fix  the  limits  within  which  the  rights  of 
belligerents  are  to  be  circumscribed." 

"  France  has  manifested  more  than  once  ideas  honourable 
to  her  policy,  and  founded  upon  a  sense  of  universal  justice. 
She  could  have  wished  to  dry  up  the  source  of  commercial 
I  jealousies; — to  stop  the  effusion  of  blood; — to  subject  maritime 
"  war  to  the  rules  adopted  on  land; — to  limit  this  scourge  to  the 
inevitable  evils  which  follow  in  its  train; — to  rescue  peaceful 
commerce  from  its  depredations  and  severities; — to  abolish 
the  capture  of  merchant  vessels,  and  to  cause  a  neutral  ship  to 
be  respected  as  an  independent  territory.  These  generous  ideas 
ire  founded  in  good  sense  and  conformable  to  the  true  in- 
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terests,  if  not  of  all  governments,  at  least  of  all  reasonable 
men;  but  if  these  generous  ideas  are  not  as  yet  to  be  consi- 
dered in  anv  other  light  than  as  a  dream,  we  should  at  least 
return  and  re-adhere  to  the  principles  the  least  removed  from 
them;  to  those  which  are  evidently  just,  and  of  more  general 
interest;  sr.ch  as  those  of  which  the  solemn  promulgation  in 
1780,  and  1801,  united  the  suffrages  and  sanction  of  all  the 
powers  of  the  continent." 

"  Let  not  England  then  offer  to  France  a  participation  in 
rights  wrested  from  weakness,  and  exercised  by  violence. 
France  rejects  them,  and  if  she  were  capable  of  retracting  her 
principles,  the  application  of  these  injurious  rights  would  sooa 
give  rise  to  new  pretensions; — and  from  violence  to  violence^ 
from  reprisal  to  reprisal,  we  should  be  brought  back  inevitably 
to  the  very  point  of  exaggeration  at  v/hich  we  now  are;  for,  it 
must  be  repeated,  the  violations  of  public  law  to  be  remarked 
in  the  Berlin  and  Milan  decrees  and  the  British  orders  in 
council,  flow  essentially  from  the  oppressive  system  antece^ 
denthf  exercised  by  England." 

"  There  is  then  no  durable  or  possible  agreement,  until  the 
fundamental  principles  of  maritime  jurisprudence  are  fixed 
and  acknowledged." 


After  reading  such  language  as  the  foregoing  from  the  ( 
mouth  of  the  French  government  itself,  can  the  American  peo- 
ple and  their  rulers  be  any  longer  at  a  loss  to  know,  whether 
it  has  or  has  not  repealed,  or  whether  it  ever  will  repeal,  its  de- 
crees, conformably  to  the  spirit  of  our  overture  of  May?  Can 
they  mistake  the  views  of  the  French  government  on  this  sub- 
iect.  after  being  so  distinctly  told,  that  there  is  a  previous  ques- 
tion to  be  decided  before  the  revocation  of  the  Berlin  and  Mi- 
lan decrees,  although  accompanied  by  that  of  the  orders  in  coun- 
m.U  can  be  considered  by  France,  in  any  other  light  than  as  emi- 
nently prejudicial  and  disgraceful  both  to  her  and  to  neutrals; 
that  this  previous  question  is  no  other  than  the  recognition  by 
England,  of  the  doctrines  proclaimed  by  the  armed  neutrality 
in  1780  and  1801?  Can  a  doubt  now  linger  in  the  breast  of  any 
of  our  readers,  as  to  the  terms  upon  which  alone,  our  national 
independence  will  be  treated  even  with  a  semblance  of  courtesy 
by  the  French  emperor,  or  our  commerce  cease  to  be  obnoxious 
to  all  the  outrages,  whether  in  the  form  of  edicts  or  of  practi- 
cal violence,  which  it  may  be  in  his  power  to  commit?  But  all 
comment  from  us  must  be  needless.  The  P/Iemoir  speaks  toQ 
,strongly  for  itself. 
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We  cannot  however,  terminate  this  article,  withoutpreviously 
adverting  to  the  manner,  in  which  our  relations  with  England, 
must  be  affected  by  the  doctrine  maintained  in  this  Imperial 
Manifesto,  and  by  the  more  recent  declarations  of  the  French 
Ruler,  upon  which  we  have  animadverted,  in  the  first  part  of 
the  present  Number.  They  not  only  constitute  a  complete  and 
mortifying  refutation  of  all  the  arguments,  which  have  been, 
I  on  the  part  of  our  government,  so  peremptorily  and  laboriously 
■urged,  to  prove  the  repeal  of  the  French  decrees,  but  disable 
[us  from  taking  this  ground  now,  or  at  any  time  hereafter,  in 
iour  demands  for  the  abrogation  of  the  Orders  in  Council. 
}The  British  cannot,  in  the  teeth  of  the  contrary  declarations 
)of  the  French  emperor,  consent  to  entertain  even  the  supposi- 
;tion  of  the  repeal  of  his  decrees,  nor  accept  the  plea  of  aeon- 
tract  between  France  and  the  United  States,  bottomed  upon 
our  act  of  congress,  as  the  justification  of  our  non-intercourse. 
They  can  no  longer  view,  nor  can  we,  even  with  a  shadow  of 
plausibility,  represent  this  measure  in  any  other  light,  than  as 
the  repetition  of  an  old  experiment,  to  coerce  or  intimidate 
l;hem,  into  an  abandonment  of  their  system  of  blockade,  or 
at  least,  as  an  effort  on  our  part,  independent  of  any  proceed- 
ings on  that  of  the  French  government  in  reference  to  its  de- 
crees, to  place  ourselves   beyond  the  sphere   of  the  latter^ 
igreeably  to  the  instructions  to  that  effect  contained  in  the  let- 
^rs  of  Cadore,  the  speeches  of  the  emperor,  and  the  comments 
Df  the  Moniteur. 

If  the  British  regard  our  non-intercourse  in  the  first  point 
jf  view,  they  will  then,  in  all  probability,  consider  their 
lonour  as  staked  on  their  inflexible  adherence  to  the  present 
vstem  of  blockade,  as  long  as  we  persist  in  our  scheme  of 
oercion  or  intimidation.  Further: — whichever  of  thetwocha- 
acters  may  be  ascribed  to  it  by  us,  or  by  the  British,  they 
nust  be  compelled  to  reject,  and  we  to  abandon,  the  assump- 
ion  hitherto  the  burden  of  our  Executive  song, — that  we  act 
vith  perfect  impartiality  towards  the  two  belligerents.  If, 
chile  we  are  compelled  to  acknowledge  that  the  "  unrighteous 
diets"  of  France  have  undergone  no  change,  we  should  conti- 
lue  to  maintain  v/ith  her  the  relations  of  friendship,  and  to 
pen  our  ports  to  her  manufactures  and  her  armed  vessels,  and 
evertheles's  pursue  the  very  opposite  course  with  Great  Bri- 
lin,  on  the  ground  of  her  perseverance  in  her  Orders  in 
Council,  we  obviously  forfeit  all  pretensions  to  impartiality: — 
^e  might  almost  say,  to  neutrality.  In  this  case  Great  Britain. 
ould  scarcely  consider  our  attitude  as  other  than  hostile,  and 
light  imagine  herself,  jon  this  ground  aloae,  bound  in  honour* 
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to  maintain  her  orders,  however  unjust  in  their  origin,  or  evi- 
dently injurious  to  her  present  interests,  lest,  in  the  event  of 
a  change  in  her  system,  while  we  continued  to  distinguish  the 
cause  of  he^  enemy  by  such  unmerited  favour,  her  conduct 
should  be  attributed,  to  a  preference  of  those  interests  over 
higher  considerations.  Under  such  circumstances,  there  can 
be  no  hope  of  a  repeal  of  the  Orders  in  Council,  but  on  the 
occurrence  of  one  or  other  of  the  following  events; — either  that 
the  British  should  consent  to  sacrifice  the  point  of  honour,  and 
yield  to  the  coercion  of  our  non-intercourse;  or  that  we  should 
replace  them  on  a  footing  of  equality  with  France,  by  re- 
viving our  non-intercourse  against  the  latter,  or  abolishing 
our  commercial  restrictions  altogether.  Either  of  these  steps 
on  our  part,  might  lead  to  a  successful  negotiation  with  Great 
Britain. 

The  revival  of  the  non-intercourse  against  France  is,  how- 
ever, a  measure  which  our  pacific  rulers  will,  we  presume, 
scarcely  hazard,  after  the  lesson  heretofore  given  them  on  this 
subject  by  his  Imperial  majesty.  They  will  hardly  fail  to  re- 
member that  our  non-intercourse  of  the  1st  of  March  1809, 
applying  equally  to  both  belligerents^  was  the  alleged  ground 
of  the  terrible  decree  of  Rambouillet,  and — according  to  the 
duke  of  Cadore — so  injurious  to  the  honour  of  France,  that 
nothing  short  of  a  declaration  of  zvcir  could  completely  efface 
the  stain  it  inflicted.  This  topic  leads  to  a  reflection  which,  if 
the  wide  difference  between  the  characters  of  the  two  belli- 
gerents were  not  so  universally  known,  might  be  somewhat 
alarming  to  our  merchants.  The  French  emperor  considered 
our  non-intercourse  of  1809,  although  it  extended  to  his  ene- 
my, as  good  ground  of  w^ar,  and  made  it  the  pretext  for  the 
confiscation  of  all  the  American  property  within  his  reach. 
Now,  it  cannot  be  denied,  on  the  supposition  of  the  French 
decrees  being  neither  revoked  nor  modified,  that  our  present 
non-intercourse  is  still  more  derogatory  to  the  honour  of 
the  British,  than  was  the  former  one  to  that  of  France.  What 
then  if  the  British  should  choose  to  follow  the  exam^ple  of 
their  enemy,  and  confiscate  at  once  all  our  property  within 
their  graspr  No  person,  whatever  may  be  the  strength  of  his 
anti-anglican  prejudices,  can  deny,  but  that,  in  so  doing,  they 
would  be  at  least  fully  as  justifiable,  as  was  the  Emperor  ol 
France.  ^  j 

Would  our  administration,  however,  illustrate  their  vaunted  * 
impartiality,  bv  acting  in  this  instance,  as  they  have  acted  in  the 
former?  Would  they  submit  with  as  much  tameness  to  this 
outrage  from   England,    as  they  did  to  the    spoliations   of 
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JBonaparte?  Would  they  consent  to  an  arrangement  with  the 
British,  similar  to  that  which  they  conceived  they  had  made 
with  the  French  Emperor,  in  the  month  of  November,  with- 
out exacting  a  previous  and  full  restitution  of  the  plunder? 
Would  they,  after  being  formally  and  unequivocally  told  by  the 
'British  cabinet,  that  no  restitution  was  to  be  expected,  send  a 
[minister  to  the  court  of  St.  James,  there  to  solicit  it  as  a 
;boon,  and  in  case  it  could  not  be  otherwise  obtained,  to  sign 
iwith  the  plunderers  a  convention  requiring  the  sanction  of  the 
isenate,  which  should  bind  us  to  the  ignominious  condition  of 
previously  restoring  the  British  property,  which  we  might 
fiave  confiscated  for  a  violation,  after  due  notice  given,  of  our 
municipal  laws? — We  shall  not  ourselves  answer  these  inter- 
[rogatories,  but  are  content  to  refer  them  to  the  conscience  of 
jthose,  who  have  attended  to  the  history  of  our  foreign  rela- 
ions,  during  any  part  of  the  last  ten  years. 

Hereafter,  and  perhaps  at  no  distant  period,  when  reflection 
hall  come  to  the  aid  of  the  public  mind  now  confused  and 
linded  by  party  collisions  and  false  professions,  there  will  be 
)Ut  one  opinion  on  all  the  points  we  have  had  under  discus - 
ion; — but  one  "  grand  chorus  of  national  harmony"  as  to  the 
onduct  of  our  present  rulers,  particularly  in  relation  to  the 
lambouillet  dect-ee.  It  will  then  be  a  matter  of  astonishment 
iiow  it  ever  could  have  been  doubted  that,  to  make  a  proceedv 
ng  of  this  character,  a  subject  of  negotiation  in  any  shape, 
/as  to  surrender  the  national  honour,  and  to  deseend  from  the 
2vel  of  national  equality. 
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Recherches  Physico-Chimiques^faiteB  sur  la  Pile;  sur  la  Pre/iaraticj, 
Chimique  et  Its  Profiriefes  du  Potasdum  et  du  Sodium;  sur  U: 
Decomjiofiition  de  VAcidc  Boracique;  sur  les  Jtcides  Fluorique. 
Muriatiquf^  et  Muriadgue  Oxi^ene;  sur  I* Action  Chimique  dc  Ic 

■  Lnmiere;  sur  l* Analyse  Vegetable  et  Animalc,  iJfc.  Par  M.  M 
Gay-Lussac  et  Thenard,  membres  de  Vlnstitut^  ksfc.  Avec  six 
Planches  en  tailU'douce.   Tome  fir emier  et  second.  A  Paris ^  181  i 

PhysicO'Chemical  Researches  on  (he  Pile;  on  the  Chemical  Pri para 
tions  and  tht  Properties  of  Potassium  and  Sodium;  on  ihr  Decern 
Jiosition  of  the  Boracic  acid;  on  the  Fluoric^  Muriatic^  and  Oxtgeii 
ated  Muriatic  acids;  on  the  Chemical  Action  of  Ltght;  on  the  Ana 
lysis  of  Vegetable  and  Armnal  Substances^  Isfc.  by  Messrs.  Gay 
Lussac  and  Thenard^  members  of  the  Institut  ,  l^c.  IVith  six 
copperplates.   Two  volumes.  Paris^  at  Deter ville^s^  1811. 

THE  universal  interest,  which  the  voltaic  pile  had  excitec 
among  the  learned  in  Europe,  began  to  abaie,  when  it  '»va 
suddenly  revived  by  a  very  remarkable  discovery.  Mr.  Davyii 
after  having  exposed  to  the  action  of  the  pile,  the  acids,  salts! 
and  many  more  substances,  exposed  the  alkalies  also,  anc 
was  surprised  by  a  new  and  unexpected  phenomenon.  Bril 
liant  particles  made  their  appearance  round  the  negative  pole 
of  a  metallic  lustre,  yet  extremely  light,  possessing  the  singa 
^ar  property  of  burning  briskly,  and  of  taking  fire  even  on  u  ajer 
These  were  potassium  and  sodimn.  The  report  of  the  disco 
very  soon  spread,  and  was  at  first  hardly  credited.  All  dnubt 
however  was  soon  dissipated,  and  the  national  Institute  an 
nounced  it  publicly  on  the  very  day,  when  it  crowned  Mr 
Davy,  in  consideration  of  his  preceding  meritorious  labours 
The  loftiest  ideas  were  then  again  conceived  of  the  power  o 
the  pile,  and  the  French  emperor  furnished  the  polytechnit 
school  with  the  means  of  constructing  one  of  extraordinary  dii 
mensionsj  consisting  of  six  hundred  plates,  of  nearly  thirty  fivi 
square  inches  surface  each,  together  with  several  others  of 
inferior  size,  the  direction  and  use  of  which  were  confided  tc 
Messrs.  Gay-Lussac  and  Thenar d. 

While  the  piles  were  constructing,  these  gentlemen  (U 
rected  their  attention  to  the  discovery  of  a  chemical  proc© 
by  which  potassium  and  sodium  might  be  procured  in  large 
quantities,  than  could  be  obtained  by  means  of  the  voltaic  ap 
paratus.  In  this  they  succeeded  completely;  and  thus,  sure  c 
being  able  to  command  with  ease  a  sufficient  supply  of  the  ne\ 
metals,  they  commenced,  on  the  8th  of  March  1808,  a  cours 
of  experiments  on  the  pile,  and  on  the  nature  and  properties 
potassium  and  sodium,  which  they  continued  with  unabati 
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arHor,  till  the  middle  of  this  year.  They  published  their  ob- 
servations and  discoveries  from  timt-  to  time  in  the  scientific 
journals  of  the  day,  and  have  collected  and  arranged  them  in 
thf  above  work,  which  has  just  been  received  in  this  country. 
We  were  intending  to  review  it,  when  we  discovered,  that  the 
report  of  M.  Berthollet  respecting  it,  made  to  the  class  of 
mathematical  and  physical  sciences  of  the  Institute,  and  an- 
nexed to  the  second  volume,  not  only  contains  a  perfect  and 
masterly  analysis  of  the  work  itself,  but  is  also  enriched  with 
some  critical  and  origmal  observations  of  that  celebrated  che- 
mist. We  have  therefore  thought  it  best  to  confine  ourselves 
to  a  simple  translation  of  that  report,  taking  care  only  to  cor- 
rect a  few  slight  inaccuracies,  into  which  M.  Berthollet  ap- 
pears to  have  fallt-n. 

Considering  the  novelty  of  the  subjects,  treated  of  in  the 
work  itself,  and  consequently,  in  the  report;  the  general  inter- 
est which  they  have  awakened,  and  the  full  view,  given  in  the 
performance  before  us,  of  the  late  important  discoveries  in 
this  branch  of  science;  we  are  induced  to  think  that  the  trans- 
lation of  the  report  will  be  read  with  avidity,  by  a  consi- 
derable proportion  of  our  readers.  It  is  gratifying  to  remark, 
whilst  we  have  to  deplore  the  ravages,  which  military  France 
Spreads  over  some  of  the  finest  parts  of  the  globe,  and  the 
paralyzed  condition  almost  eyery  where,  of  the  pursuits  of  in- 
dustry and  commerce,  that  science  seems  as  yet  to  rise  supe- 
rior to  the  general  calamity,  and  to  bid  defiance  to  the  broils 
and  troubles  of  the  times. 


)t.  Report  viade  to  the  class  of  mathematical  and  physical  sciences 
■      of  the  Institute^  by  M.  Berthollet^  in  the  name  of  a  committee^ 

consisting  of  Messieurs  Laplace^  Monge^  Chaptal^  Haiiy^ 

and  Berthollet, 

The  physico-chemical  researches  with  which  we  are  go- 
ing to  occupy  the  class,  agreeably  to  its  orders,  have  for  their 
object,  new  substances,  new  properties,  and  new  phenomena, 
.  which  seem  to  constitute  a  separate  science,  superadded  to  an- 
;  cient  natural  philosophy  and  ancient  chemistry, 
j      This  spring  of  the  science  originated  in  the  observations  of 
I  Messieurs  Hisinger  and  Berzelius,  who  showed  that  the  vol- 
taic electricity,  v/hen  passing  through  a  liquid,  causes  the  com- 
ponent principles  of  the  liquid,  and  of  the  substances  which 
may  be  dissolved  in  it  to  separate,  so  that  some  collect  round 
the  positive,  others  round  the  negative  pole — viz.  the  inflan;i|* 
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mable  substances,  the  alkalies  and  the  earths  round  the  latter; 
the  oxigen,  the  acids,  and  the  oxids  round  the  former. 

Mr.  Davy  seized  this  clue,  examined  the  effects  of  the  vol-  | 
taic  pile  on  compound  bodies,  when  exposed  to  its  action,  in-  j 
creased  the  powers  of  the  pile,  and  thus  obtained  results  both  •  | 
brilliant  and  unexpected.  | 

The  novelty  of  these  discoveries  awakened  the  curiosity  j 
and  zeal  of  all  the  lovers  of  science;  but  at  the  period  of  which  | 
we  speak,  it  was  not  deemed  practicable  to  obtain  results  of  j 
an  interesting  nature,  except  by  employing  a  pile  of  larger  di-  | 
mensions,  and  consequently  expensive.  The  munificence  of  his  ; 
Majesty  furnished  the  polytechnic  school  with  the  means  of  I 
constructing  this  instrument,  which  was  confided  to  Messieurs  | 
Gay-Lussac  and  Thenard.  ' 

They  have  collected  in  the  work  before  us,  the  discoveries 
which  they  communicated  to  the  Institute  from  time  to  time;  j 
they  have  also  connected  these  separate  details,  and  have  added  j 
observations  and  arguments.  The  lively  interest  which  each  j 
detached  part  has  excited,  renders  unnecessary  the  task,  which,  | 
we  should  otherwise  cheerfully  execute,  of  bringing  into  view,  j 
the  various  merits  of  a  work  so  rich  in  remarkable  discoveries;  ' 
but  we  have  thought  that  it  might  be  useful  to  give  a  short  ac- 
count of  its  contents,  for  the  purpose  of  communicating  to  those,  , 
who  do  not  make  chemistry  their  particular  study,  and  are  not  j 
familiar  with  its  processes,  a  general  knowledge  of  the  results  [ 
which  the  work  exhibits.  1 

A  great  proportion  of  the  experiments  of  Messieurs  Gay-  ] 
Lussac  and  Thenard,  was  made  with  the  same  intention  as  the  ! 
researches,  which  Mr.  Davy  pursued  with  no  less  sagacity  I 
than  ardour,  and  it  must  have  often  happened,  that  the  same  | 
observations  occurred  to  Mr.  Davy,  and  his  fellow-labourers,  i 
The  truth  of  the  facts  has  then  the  advantage  of  double  tes-  \ 
timony,  v/hile  differences  in  the  mode  of  explaining  them  give  } 
rise  to  useful  discussions;  but  the  claims  of  genius  can  suffer  | 
no  injustice,  the  more  particularly,  as  the  dates  of  the  respec-  ( 
tive  discoveries  have  been  recorded  before  the  Royal  Society  ! 
and  the  Institute,  and  as  they  are  carefully  mentioned  in  the  j 
work  of  Messieurs  Gay-Lussac  and  Thenard.  If  we  do  not,  \ 
on  every  occasion,  state  what  is  due  to  Mr.  Davy,  our  inten-  j 
tion  is  by  no  means  to  depreciate  the  merit  of  his  discoveries,  | 
and  certainly  he  himself  will  not  suppose  it.  i 

The  present  work  is  divided  into  four  parts,  which  make  j 
two  volumes. 

The  authors  describe  in  the  first  place,  the  construction  of  the 
piles  they  have  made  use  of,  and  particularly  that  qf  the  largest,  j 
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which  was  composed  of  six  hundred  pahy  equal  to  a  surface 
of  six  hundred  square  metres.'^  They  mention  the  manipula- 
tion which  they  require,  and  then  proceed  to  state  the  experi- 
ments they  made,  to  ascertain  the  causes  which  increase  or  di- 
minish the  energy  of  the  battery,  with  a  view  to  discover  the 
circumstances,  which  might  be  either  favourable  or  unfavour- 
able to  their  future  experiments.  These  particular  investiga- 
tions, however,  did  not  promise  any  results  important  in  them- 
•selves,  because  the  subject  had  been  nearly  exhausted  by  Mr. 
Davy,  and  other  philosophers. 

They  distinguish  the  electric  energy  of  the  pile,  which  de- 
pends on  tension,!  from  its  chemical  energy,  the  effects  of 
which  appear  to  be  chiefly  owing,  to  the  greater  or  less  con- 
ducting pov>^ers  of  the  liquids  employed.  Of  this  energy  it 
was  important  to  determine  the  causes.  They  took,  as  a  com- 
parative measure  of  the  effects,  the  quantity  of  gas  which  is 
disengaged  from  the  water  in  each  case,  and  they  found  that 
this  quantity,  almost  nothing,  when  the  liquid  is  pure  water 
and  recently  boiled,  increases  according  to  the  mixtures  with 
the  liquid,  not  only  in  the  troughs,  but  also  in  the  recipient, 
where  the  wires  of  the  platina  from  the  two  extremities  of  the 
pile,  are  made  to  meet. 

Their  observations  on  this  point  are,  that  the  effect  results^ 
not  only  from  the  nature  of  the  liquid  employed  in  the  troughs, 
but  also  from  that  contained  in  the  recipient;  that  there  ought 
to  be  a  mutual  relation  between  these  two  liquids,  in  order  to 
obtain  the  greatest  possible  effect,  and  that  the  acids  and  some 
neutral  salts  produce  separately,  an  effect  much  less  consider- 
able than  when  combined  in  the  liquid.  The  length  of  the  ends 
of  the  wires,  which  are  made  to  enter  the  liquid,  where  they 
are  brought  to  act  on  each  other,  contributed  also  to  the  effect. 
The  force  of  the  pile,  estimated  by  the  quantity  of  the  gas  ob- 
tained, is  very  far  from  augmenting  in  the  ratio  of  the  number 
of  pair  of  disks  of  which  it  is  composed;  whence  it  follows, 
that  in  several  cases,  in  order  to  produce  a  chemical  decom- 
position, it  is  preferable  to  employ  small  piles  separately,  in- 
stead of  combining  their  action;  piles,  composed  of  a  great 
numberof  disks,  ought  however,  to  be  used,  when  the  object  is 
to  dissociate  elements,  which  will  only  yield  to  a  considerable 
repulsive  force,  or  when  the  substance,  to  be  disengaged,  is 
easily  destroyed  by  contact  with  the  air,  and  requires  therefore 
that  the  operation  should  be  expeditious. 

*  The  jnetre  is  about  S^-feet. 

7  Slate  of  equlUbriuiB  of  tire  electric  fluiS. 


s''2B  Report  of  the  Institute  [Oct. 

It  was  particularly  important  to  ascertain  the  influence  of 
the  surface  of  the  metallic  disks.  The  comparison  of  two  piles, 
equal  in  number  of  disks,  but  the  surfaces  of  which  were  differ- 
ent, has  shown  that  the  effects  are  nearly  proportional  to  those 
surfaces. 

Mr.  Wilkinson  has  been  engaged  in  measuring  the  effects 
of  the  pile;  but,  instead  of  comparing  the  quantities  of  gas 
which  it  disengages  from  the  liquid,  in  which  the  conducting 
wires  are  immersed,  he  estimated  them  by  the  length  of 
the  steel  wire  it  was  able  to  burn  at  each  contact,  in  employing 
disks,  either  varying  in  surface  alone,  or  both  in  surface  and 
number.  The  result  of  these  experiments  was,  that  the  lengths 
of  wire  burnt  by  two  piles,  constructed  of  disks  equal  in  number 
and  different  in  surface,  are  as  the  cubes  of  the  surfaces. 

The  authors  remark  that  their  process  has  the  advantage  of 
making  the  action  of  the  pile  perceptible,  while  that  of  Mr. 
Wilkinson  gives  no  indication  of  any;  because  a  weak  pile 
Biay  disengage  gas,  though  inadequate  to  effect  the  combus- 
tion of  a  steel  wire;  but  they  do  not  explain  whence  arises  the 
great  difference  between  their  results  and  those  of  Mr.  Wil- 
kinson. 

They  terminate  the  researches  on  the  mere  operation  of  the 
pile,  with  a  comparison  between  the  chemical  effects  and  the 
electric  tension  of  a  pile  prepared  with  different  liquids,  and 
conclude  from  their  .xperiments,  that  the  chemical  energv  of 
the  pile  depends  on  its  tension,  on  the  conducting  powers  of 
the  liquids  by  means  of  which  it  is  made  active,*  and  on  the 
readiness  of  their  decomposition. 

After  these  preliminary  researches  on  the  energy  of  the  pile, 
our  authors  proceed  to  the  description  of  the  results  they  ob- 
tained, by  exposing  several  substances  to  the  action  of  their 
grand  battery,  composed  of  six  himdred  pair  ^i  disks,  and 
made  active  with  water,  holding  in  solution  from  nine  to  ten 
hundredths  of  muriate  of  soda,  and  one  seventieth  of  concentra- 
ted sulphuric  acid.  But  they  acknowledge,  that  they  have  only 
been  able  to  make  a  few  otDservations  with  this  grand  battery, 
because  the  piles  with  small  disks  produced  the  same  effects 
as  those  with  large  ones.f 

They  remark,  however,  that  the  shock  given  by  this  grand 

*  Vol.  i.  p   43. 

t  The  superior  chemical  energy  of  the  grand  battery  is  not  in  proportion 
to  its  very  great  degree  of  electric  tension.  \t\s  vQvy  transitory ^  and  shows    ^ 
itself  besides,  as  far  as  it  operates,  more  by  greater  intensity  of  tffect,  than    U 
by  veii:  effects;  so  that  its  practical  advantages  do  not  compensate  for  thC  *!i 
v,rt6t  additional  trouble  attending  its  use.  (N.  of  Tr.) 
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batterv  is  insupportable  to  him  who  receives  it  by  immediate 
contact,  but  th  st  it  is  scarcely  felt  in  the  middle  of  a  chain, 
consisting  of  five  or  six  people,  which  distinguishes  it  from 
the  shock  produced  by  the  Leyden  phial.  Another  curious  cir- 
cumstance is,  thai  the  commotion  produced  by  a  pile  composed 
of  an  equal  number  of  disks  of  much  smaller  surfaces,  is  hard- 
ly inferior  to  that  of  a  pile  with  disks  of  a  large  surface.  Not- 
withstanding the  power  of  the  great  pile,  the  quantity  of 
gas  disengaged  from  the  water,  where  the  conducting  wires 
meei,  is  scarcely  perceptible,  if  it  be  very  pure;  but  torrents 
are  disengaged  provided  it  contain  the  smallest  portion  of  acid. 

Potash  and  soda,  exposed  to  the  grand  battery,  are  decom- 
posed with  rapidity,  but  the  substance  resulting  from  it  burns 
as  it  is  produced,  and  twenty  minutes  after  the  battery  has 
been  loaded,  no  further  decomposition  of  the  alkalies  can  be 
obramed,  though  the  shocks  it  gives  continue  excessively 
strong,  and  its  tension  remains  the  same;  yet  this  decomposi- 
tion is  easily  -ffccted  with  a  pile  recently  loaded,  of  eighty 
pair,  twenty  times  smaller  than  those  of  the  grand  battery. 

Fused  barytes  emits  sparks,  which  dart  from  its  surface  to- 
wards the  negative  wire,  and  disappear,  forming  a  smoke  very 
pungent  and  exceedingly  dangerous  to  inhale.  If,  by  means 
of  mercury,  a  communication  is  established  between  the  ba- 
rytes and  the  negative  wire,  an  amalgam  is  speedily  obtained, 
which  decomposes  water  v/ith  effervescence,  and  renders  it 
alkaline;  but  a  pile  of  one  hundred  pair,  from  seven  to  eight 
centimetres  in  thickness^  is  sufficient  for  this  decomposition^ 

Strontia  and  lime  gave  only  doubtful  signs  of  decomposition, 
but  they  formed  amalgams  by  means  of  mercury;  magnesia, 
still  more  refractory,  did  not  even  amalgamate;  it  gave  but 
very  weak  indications  of  decomposition. 

We  shall  now  leave  the  particular  effects  of  a  pile  of  large 
dimensions,  in  order  to  turn  our  attention  to  those,  which  may 
be  produced  by  piles  of  an  ordinary  size. 

The  experiments  which  Messrs.  Gay-Lussac  and  Thenard 
have  made  respecting  the  production  of  an  amalgam,  by  means 
of  ammonia  and  the  ammoniacal  salts,  are  desers-ing  of  particu- 
lar notice,  because  they  led  them  to  conclusions,  concerning 
the  nature  of  this  amalgam,  different  from  those  of  Mr.  Davy. 
This  singular  amalgam  is  obtained  in  two  ways.  The  one,  by 
exposing  to  the  action  of  the  pile,  the  carbonate  or  any  other 
ammoniacal  salt,  in  contact  with  a  little  mercury,  in  such  a 
manner  that  the  metallic  wire,  connected  with  the  negative 

'  From  2.75597  to  3-14968  English  inches. 
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pole,  comes  in  contact  with  the  mercury,  and  the  positive  pole 
with  the  salt.  The  voltaic  action  scarcely  begins,  when  you 
perceive  the  mercury  considerably  increasing  in  size,  and  ra- 
pidlv  thickening  to  such  a  degree,  as  to  form  a  solid  paste,  re- 
sembling the  amalgamic  paste  of  zinc.  The  other  mode,  for 
which  we  are  indebted  to  Mr.  Davy,  is  by  pouring  a  liquid 
combination  of  mercury  and  potassium  into  a  small  cup  of  sal 
ammoniac,  slightly  moistened;  the  amalgam  forms  itself,  thick- 
ens and  takes  a  volume  six  to  seven  times  larger  than  what  it 
had  before.  These  two  amalgams,  however,  diflfer  somewhat 
from  each  other;  the  first  begins  to  decompose,  as  soon  as  the 
electric  action  ceases;  the  second  has  not  exactly  the  same  pro- 
portions, and  is  more  permanent. 

This  compound  has  led  Messrs.  Berzelius,  Pontin  and 
Davy  to  an  opinion  well  fitted  to  produce  surprise.  The  ana- 
logy of  this  amalgam  with  that  made  by  potassium  and  so- 
diwji^  has  been  with  them,  a  sufficient  ground  to  conclude  it  to 
be  a  similar  combination  of  mercury  with  a  particular  metal, 
the  basis  of  ammonia,  to  which  the  name  of  aynmoniwn  has 
been  given,  ammonia  being  considered  as  a  metallic  oxid. 
The  numerous  attempts,  however,  made  by  Mr.  Davy,  have 
not  enabled  him  to  see  the  ammonium;  when  decomposing  the 
ammoniacal  amalgam  he  only  obtained  mercury,  hydrogen 
and  ammonia.  He  is  obliged  to  suppose  that  in  all  his  proces- 
ses of  decomposition,  there  was  a  little  water,  which,  on  the 
one  hand,  furnished  the  hydrogen,  and  on  the  other,  the  oxi- 
gen  required  by  the  ammonium  to  become  ammonia.  Messrs. 
Gay-Lussac  and  Thenard,  on  the  contrary,  think  that  the  am- 
moniacal amalgam  is  a  compound  of  mercury,  hydrogen  and 
ammonia,  and  they  account,  by  the  feeble  condensation  of  the 
ammonia,  for  the  expansion  observed  in  the  amalgam,  as  well 
as  for  its  easy  and  rapid  decomposition. 

To  establish  their  opinion,  they  remark,  in  the  first  place, 
what  occurs  during  the  preparation  of  the  ammoniacal  amal- 
gam, by  means  of  the  muriate  of  ammoraa  in  contact  with  mer- 
eury.  So  much  oxigenated  muriatic  acid  is  disengaged  around 
the  positive  pole,  that  the  vapours  become  oppressive  to  respi- 
ration, whilst  hardly  any  symptoms  of  effervescence  are  per- 
ceived at  the  negative  pole,  though  a  very  considerable  one 
takes  place  if  you  remove  the  mercury;  whence  it  may  be  at 
«nce  inferred  that  the  gas  disengaged  in  this  case,  combines 
with  the  mercury  in  the  former. 

They  confirm  this  idea,  by  a  rigorous  analysis  of  the  ele- 
ments, furnished  by  the  decomposition  of  the  ammoniacal 
amalgam.  In  order  to  avoid  the  water,  the  agency  of  which  h 
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requisite  in  the  explanation  of  Mr.  Davy,  they  take  precautions 
which  remove  every  doubt  on  this  point,  so  that  it  is  impossi- 
ble not  to  admit  with  them  that  hydrogen  is  one  of  the  ele- 
ments of  the  amalgam,  which,  consequently,  is  a  compound  of 
mercury,  hydrogen  and  ammonia  ready  formed.  They  deter- 
mine the  proportions  of  these  elements  in  the  two  kinds  of 
ammoniacal  amalgama. 

The  second  part  of  the  work  of  Messrs.  Gay-Lussac  and 
Thenard  treats  of  the  preparation  of  potassium  and  sodium^ 
and  of  the  phenomena  they  exhibit  with  the  various  substances 

1  of  nature. 

i  It  will  be  recollected  what  impression  the  beautiful  experi- 
ments of  Mr.  Davy  made,  when  he  succeeded  in  producing 
potassium  and  sodium^  and  made  known  their  principal  proper- 
ties, after  having  previously  examined  the  general  effects  of  the 
(pile  on  substances  exposed  to  its  action. 
At  first  it  seemed  reserved  for  the  power  of  electricity  to 

i  produce  new  phenomena;  but  Messrs.  Gay-Lussac  and  The- 

;  nard  soon  made  known  that  the  mutual  action  of  substances 
on  each  other,  which  is  the  general  principle  of  chemical  phe- 
nomena, suffices  also  for  the  production  of  these  new  metalloid 
substances;  and  the  process  they  indicated  has  the  advantage 
of  being  able  to  furnish,  with  ease,  considerable  quantities 
of  them,  which  is  the  more  important  since  they  have  become 

I  ^powerful  means  of  analysis. 

P  This  process  consists  in  causing,  by  means  of  heat,  very  pure 
potash  and  soda  gradually  to  pass  through  a  gun  barrel,  filled 
with  iron  shavings  and  raised  to  a  high  temperature.  The  new 
volatilized  substances  combine,  and  become  solid  at  the  cool- 
ed extremity  of  the  apparatus.  Our  authors  enter  into  all  the 
necessary  details,  in  order  to  remove  the  difficulties  which  se- 
:  veral  of  those  have  met  with  who  tried  to  repeat  their  experi- 

.  ments.  They  insist  particularly  on  the  necessity  of  procuring 

potassium,  by  means  of  potash  perfectly  free  from  soda,  and 

sodium,  by  means  of  soda  perfectly  free  from  potash,  when  the 

I  object  is  to  establish  the  characteristic  properties  belonging  to 

each  of  these  substances. 

What  renders  this  precaution  particularly  necessary  is  the 
circumstance,  that  a  little  mixture  of  the  one  wirth  tiie  other 
produces  an  alloy,  which  has  physical  properties,  materially 
different  from  those  of  the  pure  substances. 

The  alloy  in  which  sodium  has  some  admixture  of  potassium* 

is  always  more  fusible  than  pure  sodium,  but  becomes  less  so 

in  proportion  as  sodium  predominates;  the  reverse  takes  place 

with  alloys,  in  which  potassium  constitutes  the  largest  portioR. 

Vol.  II,  %ll 
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Our  authors  find  in  a  probable  mixture  of  this  kind,  the 
reason  for  the  differences  between  their  results  and  those  of 
Mr.  Davy  with  regard  to  the  specific  gravity  and  fusibility  of 
pstassium  and  sodium. 

Agreeable  to  Mr.  Davy,  the  specific  gravity  of  potassium 
is  0.600,  that  of  water  being  taken  at  1.000;  and  according  to 
their  observations  it  is  0.865.   Mr.  Davy  states  the  complete 
liquefaction  at  SOf  degrees  of  the  thermometer;  they  only  ob- 
served it  at  58  degrees.  Mr.  Davy  attributes  to  sodium  a  spe-  ; 
cific  gravity  of  0.9348,  and  fixes  its  liquefaction  at  65  degrees.  ! 
With  our  authors  the  specific  gravity  is  0.9722,*  and  lique-  ; 
faction  takes  place  at  90  degrees.   It  is  to  be  regretted,  how-  j 
ever,  that  they  have  not  confirmed  this  mode  of  accounting  I 
for  the  difi'erences  above  mentioned,   by  comparing  potassium  ' 
and  sodium,  obtained  from  the  same  alkalies,  through  electric 
agency,  and  by  means  of  the  chemical  process. 

After  having  ascertained  the  physical  properties  of  potas- 
sium and  sodium,  our  authors  proceed  to  the  examination  of 
.their  chemical  action  on  other  substances,  and  of  the  changes 
which  they  undergo  themselves  by  this  action,  always  reason- 
ing on  the  hypothesis  that  these  substances  are  metals. 

They  describe  the  curious  phenomena  which  these  metals 
exhibit  when  put  in  water,  and  they  ascertain,  by  the  quantity 
of  hydrogen  which  disengages  itself,  the  portion  of  oxigen 
which  must  have  combined  with  them  to  reduce  them  to  oxids, 
the  state  in  which  they  form  common  potash  and  soda.  Their 
evaluation,  to  which  they  have  endeavoured  to  give  the  great-;  . 
est  possible  exactness,  differs  very  little  from  that  which  Mr.|.^ 
Davy  had  established  on  analogous  experiments.  The  result;  i 
of  their  observations  is,  that  one  hundred  parts  of  potash  con-  ^ 
tain  82.371  of  potassium,  and  16.629  of  oxigen;  and  one  hun-lci 
dred  parts  of  soda  77,7  of  sodium,  and  22.3  of  oxigen. 

But  potassium  and  sodium  admit  of  several  degrees  of  ox-  > 
idation.  Our  authors  have  ascertained  three  of  them,  and  the 
experiments  they  have  made  to  establish  the  quantities  of  ox- 
igen peculiar  to  these  various  degrees  of  oxidation,  the  cir 
cumstances  on  which  they  depend,  and  the  principal  proper- 
ties of  the  oxids,  lead  to  results  no  less  interesting  than  novel 
Oxid  of  potassium,  at  the  lowest  degree  of  oxidation,  is  ob 
tained  by  the  combustion  of  potassium  put,  when  cold,  i 
contact  with  air,  slowly  and  gradually  renewed.  This  oxid  iaj 
«f  a  bUiish  gray  colour,  very  brittle,  and  fusible  with  a  littl 

*  The  text  erroneouslv  has  0.9348. 
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}  warmth.  It  remains  inflammable,  though  in  a  much  weaker 

I  degree  than  potassium. 

i       The  second  degree  of  oxidation  is  that  which  potassium  ac- 

i  quires  when  put  in  contact  with  water. 

Finally,  an  excess  of  oxidation  is  obtained  by  burning  po- 
tassium, particularly  when  placed  on  silver,  at  a  high  tempe- 

■:  rature,  in  oxigenated  gas,  or  even  in  atmospheric  air.  Potas- 

,•  sium  acquires  by  this  means  from  two  to  three  times  more 
oxigen  than  it  wants  to  become  potash.  In  water  it  releases 

,  the  oxigen  it  contains  beyond  the  second  degree  of  oxidation. 

•  Its  action  on  combustible  bodies,  by  means  of  heat,  is  very 
■  great;  all  of  them,  or  nearly  all,  reduce  it  to  the  state  of  pot- 
:  ash,  and  a  great  many  decompose  it  even  with  a  brisk  light. 
;  Thus  potassium  produces  the  phenomena  of  combustion  by 
.  the  oxigen  of  which  it  deprives  other  substances;  becomes  in- 
combustible in  the  state  of  potash,  and  reacquires  the  faculty 

i  of  producing  combustion  and  inflammation  by  an  excess  of 
oxigen  which  it  yields  to  other  substances. 

The  oxid  of  sodium,  at  the  lowest  degree  of  oxidation,  is  of 
a  grayish  white,  without  any  metallic  lustre.  It  is  capable  of* 
affording  much  hydrogen  with  water,  but  less  than  potassium. 
The  mean  state  of  oxidation  constitutes  soda,  but  sodium  at- 
'  tains  the  access  of  oxidation  with  more   difficulty  than  potas- 
I  sium.  None  in  that  state  is  formed  in  the  cold,  but  it  is  easily 
.  procured  in  oxigenated  gas  by  means  of  heat.  Sodium  can  ac- 
quire in  this  manner  one  and  a  half  times  more  oxigen  than 
it  wants  to  become  soda.  It  is  fusible  by  the  aid  of  heat,  but 
less  so  than  the  oxid  of  potassium.  Its  action  on  other  sub- 
;  stances  is  analogous  to  that  of  highly  oxidated  potassium. 
,;       The  suroxids  of  potassium  and  of  sodium,  may  be  obtained 
I  by  preparing  these  bodies  with  certain  metallic  oxids,  and  prin- 

•  cipally  with  those  v/hich  are  not  tenacious  of  the  oxigen.  They 
;  are  also  obtained  by  preparing  potassium  with  nitrous  gas,  and 
\  with  gaseous  oxid  of  azote,  and  sodium  with  gaseous  oxid  oi 
I  azote  only.  But  nitrites  of  potash  and  soda  will  soon  be  formed, 
';  if  the  gases  are  in  sufficient  quantity,  and  if  they  are  made  to 

■\  act  on  the  potassium  and  the  sodium,  for  a  sufficient  length  of 
time. 

Finally,  the  suroxids  of  potassium  and  of  sodium,  can  be 

.  procured  without  the  aid  of  the  metalloid  substances,  merely  by 

I  keeping  common  potash  and  soda,  in  contact  with  the  air,  ex 

.  posed  to  a  red  heat,  in  a  crucible  of  silver,  platina,  or  earth; — . 

one  of  silver  is  preferable  because  it  will  not  be  attacked — by 

treating  them  afterwards  with  water,  the  oxigen  will  promptly 

be  disengaged.  Analogy  has  led  our  authors  to  attempt  the 
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suroxiclation  of  the  earths.  Hitherto  they  have  only  discovered 
the  property  of  combining  with  oxigen  in  barytes,  which  pos- 
sesses it  in  a  remarkable  degree;  but  it  is  necessary  to  use  that 
which  has  been  freed  of  water. 

They  proceed  to  the  action  of  combustible,  non-metallic 
substances,  on  potassium  and  sodium. 

Hydrogen  gas  does  not  combine  with  potassium,  either  at 
the  common  temperature  or  at  red  heat;  but,  between  these 
two  points  there  is  one  at  which  these  tw^o  substances  unite 
readily.  The  limited  temperature  at  which  this  combination 
is  possible,  explains  how  it  has  escaped  the  skill  of  Mr.  Davy. 

The  colour  of  hydrogenated  potassium  is  gray,  without  any  ! 
metallic  appearance.  At  the  common  temperature  it  neither  ' 
takes  fire  in  the  air  nor  in  oxigen  gas.  It  burns  lively  in  them 
at  an  elevated  temperature.  It  produces  with  water  one  fourth  ! 
more  of  hydrogen  than  potassium,  and  even  a  little  beyond  i 
this,  which  proves  that,  in  its  combination,  it  had  received  this  ; 
surplus  quantity  of  hydrogen.  j 

Azotic  gas  indicated  no  action  on  potassium  at  any  tempera-  j 
ture.  Carbon  seemed  to  combine  with  it.  ( 

Phosphorus  unites  readily  with  potassium  and  sodium.  The  ] 
phosphurets,  resulting  from  it,  resemble  the  phosphurets  of' 
iime.  *  ( 

Sulphur  forms  also  sulphurets  of  potassium  and  of  sodium^  j 
"which  vary  in  colour,  according  to  the  degree  of  heat  to  which  ( 
they  have  been  exposed.  I 

Phosphorated  and  sulphurated  hydrogen  gas  exerts  a  lively  | 
action  on  potassium  and  sodium,  which  seize  on  the  phospho- !; 
rus  and  sulphur,  become  thereby  phosphurets  and  sulphurets,  : 
and  leave  the  hydrogen  gas  uncombined.  f 

Mr.  Davy  had  caused  potassium  to  act  on  sulphurated  hy-jj 
drogen,  and  concluded  from  his  experiments  that  this  gas  con- '; 
tained  oxigen,  because  the  quantity  of  sulphurated  hydrogen  \i 
gas,  reproduced  by  the  decomposition  of  the  sulphuret  ob-  ji 
tained  by  means  of  an  acid,  is  according  to  him  inferior  to  If 
the  quantity  of  sulphurated  hydrogen  which  was  employed  in! 
the  experiment.  The  potassium,  therefore,  to  be  reduced  tO', 
potash,  must  have  found  an  additional  supply  of  oxigen  in* 
the  sulphurated  hydrogen. 

Messrs.  Gay-Lussac  and  Thenard,  in  the  first  place  endea- 
voured to  find  the  best  means  of  obtaining  the  sulphurated 
hydrogen  gas  free  from  any  admixture  of  hydrogen  gas.  They 
afterwards  ascertained  the  quantity  of  hydrogen  which  made 
part  of  that  compound.  They  did  this  by  decomposing  it  by 
.means  of  tin,  and  they  fo  und  in  this  manner  that  a  given  voy 
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lume  of  sulphurated  hydrogen  gas,  contains  precisely  an  equal 
volume  of  hydrogen  gas.  Having  afterwards  ascertained  the 
exact  specific  gravity  of  the  sulphurated  hydrogen  gas,  they 
determined  with  precision  the  quantities  of  the  two  elements 
which  constitute  the  gas,  on  the  supposition  that  they  alone 
tompose  it.  This  supposition  they  have  realized  by  the  pro- 
ducts obtained  from  the  decomposition  of  the  sulphurated 
hydrogen  by  means  of  potassium;  for,  in  a  great  number  of  ex- 
periments, the  results  of  which  perfectly  agree,  they  found 
that  the  hydrogen  gas,  which  arises  from  the  action  of  the 
potassium  on  the  sulphurated  hydrogen,  is  equal  in  quantity 
to  that  which  the  potassium  would  have  produced  with  water; 
and  further,  that  the  sulphiuret  which  was  formed,  when  it  is 
decomposed  by  an  acid,  yields  a  volume  of  sulphurated  hydro- 
gen gas,  equal  to  that  of  the  sulphurated  gas  employed  in  the 
experiment. 

They  still  further  combat,  by  analogous  experiments,  the 
opinion  of  Mr.  Davy,  that  phosphorus  and  phosphurated  hy- 
drogen gas  contain  oxigen.  They  show  that  phosphurated 
hydrogen  gas  differs  from  the  sulphurated,  by  the  proportion 
of  hydrogen  which  it  contains  in  a  condensed  state,  so  that  it 
would  occupy,  in  an  isolated  state,  a  volume  one  and  a  half 
times  as  large.  The  phosphurated  hydrogen  differs  also  from 
the  sulphurated,  by  yielding  to  potassium  the  pure  phosphorus, 
whilst  part  of  the  sulphurated  hydrogen  will  combine,  without 
decomposition,  with  potassium  as  well  as  with  sodium. 

f      Potassium  and  sodium  form,  with  the  metals,  very  fusible 

'  alloys,  but  which  vary  according  to  the  quantities  of  the 
metal  used,  and  the  proportions  of  the  two  elements.  These 
alloys  decompose  rapidly  in  the  air,  and  by  contact  with  water: 

'  the  potassium  becomes  potash,  and  the  disengagement  of  a 
quantity  of  hydrogen  accompanies  this  reduction.  The  alloy 
with  arsenic  presents,  however,  an  apparent  anomaly.  The  hy- 
drogen, found  by  the  analysis  of  the  arsenicated  hydrogen, 
which  is  obtained  in  the  place  of  the  hydrogen  gas,  is  con- 
siderably less  in  quantity  than  the  hydrogen  disengaged  from 
the  other  alloys.  Our  authors  show  that  this  difference  arises 
from  the  formation  of  hydrogenated  arsenic  which  subtracts 
a  proportion  of  the  hydrogen. 

Thence,  they  proceed  to  examine  the  action  of  potassium 
and  sodium  on  the  oxids,  at  the  head  of  which  they  place  the 
oxid  of  carbon  and  two  oxids  of  phosphorus. 

The  oxid  of  carbon  is  decomposed  by  the  aid  of  heat;  the 
t:arbon  is  precipitated,  the  potassium  and  sodium  resume  the 
state  of  potash  and  s©da*  The  oxids  of  phosphorus  are  also 
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decomposed;  so  likewise  are  all  the  metallic  oxids,  and  they 
exhibit,  m  this  decomposition,  different  phenomena,  according 
to  the  proportions  employed,  according  to  the  force  with 
which  the  oxids  retain  oxigen,  and  according  to  the  quantities 
of  it,  which  enter  into  their  composition.  If  there  is  an  excess 
of  potassium  and  of  sodium,  this  excess  combines  with  the 
reduced  metal;  if,  on  the  contrary,  there  is  excess  of  oxid, 
at  a  high  degree  of  oxidation,  this  oxid  is  simply  reduced  to 
an  inferior  degree  of  oxidation. 

The  powerful  action  of  potassium  and  sodium  on  the  acids 
which  had  resisted  all  the  means  of  analysis  heretofore  em- 
ployed, has  furnished  the  most  important  results. 

The  boracic  acid,  chosen  for  this  experiment,  should  be 
\'ery  pure,  and  our  authors  indicate  the  means  of  obtaining 
it  in  this  state.  After  having  vitrified  and  reduced  it  to  powder, 
it  is  put  in  alternate  strata  with  potassium,  and  exposed  to 
the  action  of  heat.  The  mixture  soon  reddens,  with  a  great 
evolution  of  heat,  and  after  this  the  mixture  is  found  to 
contain  regenerated  borate  of  potash,  and  a  particular  sub- 
stance, which,  disengaged  from  the  rest,  is  of  a  brownish 
green. 

This  substance  is  the  basis  of  the  boracic  acid,  a  part  of 
which,  in  yielding  its  oxigen  to  the  potassium,  has  been  en- 
tirely decomposed.  Our  authors  give  it  the  natne  of  hore. 

Bore  is  solid,  insipid,  without  action  on  tincture  of  turnesol 
and  syrup  of  violets.  It  neither  smelts  nor  volatilizes  at  a  high 
degree  of  temperature.  It  is  entirely  insoluble,  as  well  cold 
as  with  the  aid  of  heat,  in  water,  alcohol,  ether,  and  the  oils: 
but  it  burns  in  oxigen  gas,  at  a  heat  capable  of  giving  a  cherry 
red  to  the  vessel  containing  it.  In  this  combustion  the  bore 
absorbs  the  oxigen  and  resumes  the  state  of  boracic  acid,  so 
that  the  synthetical  results  fully  confirm  those  of  analysis. 

Our  authors,  having  designated  this  basis  of  the  boracic 
acid  by  the  name  of  bore.,  propose  to  change  the  name  of  bor- 
acic acid  into  horic  actd^  according  to  the  received  rules  of  i 
nomenclature;  but  if  this  basis,  agreeable  to  Mr.  Davy,  were 
called  boracium,  the  change  of  the  established  denomination 
would  be  avoided. 

Bore  acts  with  great  energy  on  nitric  and  nitrous  acid.  It 
disappears  and  assumes  the  state  of  boric  acid,  disengaging 
at  the  same  time  a  great  quantity  of  nitrous  gas  and  perhaps 
of  gaseous  oxid  of  azote,  and  azote  itself.  It  produces  on 
most  of  the  salts,  which  contain  oxigen,  the  same  effect  as 
other  inflammable  bodies;  it  even  decomposes,  at  a  high  tern- 
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perature,  the  carbonate  of  soda,  in  freeing  it  from  the  carbon. 
It  reduces  most  of  the  metallic  oxids. 

^,  It  was  a  matter  of  interest  to  ascertain  the  proportion  of 
oxigen  which  enters  into  the  composition  of  boric  acid.  Direct 
combustion  could  not  answer  this  purpose,  because  it  requires 
several  successive  operations.  Our  authors,  therefore,  had  re- 
course to  the  reduction  of  bore  into  boric  acid  by  means  of  the 
nitric  acid,  and  they  conclude  from  an  experiment,  of  which 
however  they  acknowledge  the  insufficiency,  that  the  boric 
acid  contains  one  third  of  its  weight  of  oxigen. 

The  carbonic  acid  gas  is  decomposed  by  potassium.  There 
result  from  it  carbon,  left  by  itself,  and  potash  combined 
with  a  portion  of  carbonic  acid.  The  sulphureous  acid  gas  is  so 
likewise,  and  leaves  a  regenerated  sulphite  of  potash,  with  a 
proportion  of  sulphite  of  potassium.  The  nitrous  acid,  and 
the  oxigenated  muriatic  gas  are  also  decomposed. 

Potassium  acts  strongly  on  muriatic  gas:  muriate  of  potash 
is  formed  and  hydrogen  gas  disengaged. 

The  glassy  phosphoric  acid  leaves,  when  decomposed,  a 
red  phosphuret  of  potash. 

Our  authors  have  also  observed  the  decomposition  of  the 
arsenic,  molybdic  and  chromic  acids.  They  describe  carefully 
the  circumstances,  more  or  less  favourable,  to  these  decompo- 
sitions; the  products  resulting  from  them;  and  the  differences, 
exhibited  by  sodium,  which,  in  general,  acts  with  less  energy 
than  potassium. 

They  then  describe,  with  the  same  accuracy,  the  phenomena 
presented  by  potassium  and  sodium  when  put  in  contact  with 
the  air,  and  the  acids  dissolved  in  water,  at  the  temperature 
of  the  atmosphere. 

After  numerous  experiments  on  the  acids  our  authors  pro- 
ceed further  to  the  action  of  potassium  and  sodium  on  alka- 
line substances. 

Potassium,  made  to  volatilize  over  the  different  alkalies^ 
well  dried,  combined  more  or  less  with  them.  Much  hydrogen 
gas  was  disengaged  by  its  action  on  potash,  and  the  mixture, 
resulting  from  it,  was  found  analogous  to  oxid  of  potassium,* 
at  its  lowest  degree  of  oxidation,  which  caused  a  lively  effer- 
vescence with  water.  But  little  hydrogen  was  disengaged  in 
the  experiments  made  with  barytes,  strontia,  lime,  magnesia, 
zircon,  and  silex,and  these  different  bases  produced  afterwards 
only  a  slight  effervescence  with  water. 

Potassium  exhibited,  with  ammoniacal  gas,  phenomena 

'  The  tc^^t  htx% potash,  erroneously. 
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which  deserve  much  attention,  because  they  lead  to  an  inte- 
resting inquiry  concerning  the  composition  of  ammonia,  and 
on  the  nature  of  potassium  and  sodium  themselves,  which  are 
treated  of  in  the  progress  of  the  work. 

When  potassium  is  made  to  melt  in  ammoniacal  gas,  it  dis- 
appears gradually  and  transforms  itself  into  a  very  fusible 
substance  of  an  olive-green  colour.  The  ammoniacal  gas  it- 
Bclf  disappears  and  is  partly  replaced  by  a  volume  of  hydro- 
gen gas. 

This  operation  is  effected  with  a  slight  degree  of  heat.  As 
Boon  as  the  transformation  is  completed  the  fire  must  be  with- 
drawn. If  this  is  not  done,  or,  if  in  the  course  of  the  experi- 
)ment  different  degrees  of  heat  are  employed,  the  product  will 
be  different,  as  is  evident  from  a  table,  showing  the  results  of 
ten  experiments,  from  which  it  appears  that  the  quantity  of 
ammoniacal  gas,  absorbed  by  potassium,  varies  according  to 
the  degree  of  heat  to  which  it  is  exposed;  but  that  whatever 
may  be  the  quantity  of  ammonia  absorbed,  there  always  re- 
sults from  it  the  same  quantity  of  hydrogen  gas,  and  one  pre- 
cisely equal  to  what  potassium  affords  v/ith  water. 

According  as  the  green  matter  is  more  or  less  heated,  a 
larger  or  smaller  quantity  is  obtained  of  ammoniacal  gas,  or 
of  the  principles  of  which  it  is  composed;  but  it  can  only  be 
deprived  of  about  three  fifths  of  the  quantity  which  the  potas- 
sium had  absorbed.  The  first  fifth  is  disengaged  at  a  gentle 
heat  and  without  being  decomposed.  The  second  fifth  will 
onlv  disengage  itself  at  a  much  higher  degree  of  heat,  being 
at  the  same  time  partly  decomposed;  finally  the  third  fifth  re- 
quires a  still  higher  degree  of  heat  and  is  decomposed  entirely; 
but  the  gas,  resulting  from  it,  exhibits  the  constituent  princi- 
ples of  ammonia  in  their  exact  proportions. 

On  preparing  the  olive-green  substance  with  a  small  quan- 
tity of  warm  water,  only  potash  and  ammoniacal  gas  are  ob- 
tained; and  the  quantity  of  this  gas  is  precisely  equal  to  that 
which  the  potassium  caused  to  disappear,  to  be  afterwards 
changed  into  the  green  substance,  provided  an  excess  of  water 
do  not  retain  any  in  solution. 

Sodium  exhibits  with  ammoniacal  gas  phenomena  precisely 
analogous.  The  quantity  of  ammoniacal  gas  absorbed,  varies 
in  proportion  to  the  degree  of  temperature;  but  the  quantity 
of  disengaged  hydrogen  gas  is  unilx)rm,  and  always  equal  to 
that  which  sodium  affords  with  water. 

Most  of  the  alkaline  sails,  earthy  as  well  as  metallic, 
were  exposed  to  the  action  of  potassium.  By  means  of  dif- 
iferent  degrees  of  heat  it  took  the  oxigen  from  such  of  them  a» 
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are  known  to  contain  any,  and  it  was  most  generally  convened 
>nto  potash,  n,rey  „uo  oxid  at  the  lowest  or  highest  decree 

^ui^r^d:';;;;!  ""'T  '"--'""J--'-  Phen«mena,butifre! 
€|uired  a  little  more  heat. 

exllli'T-   """"m''  i  '^^P'='-''""-'»'»,  the  results  of  which  are 

pSn  nv  o"." ,"         ''  ■' '""  l""""'  P"'^'=^'""^  ^"''  -"'i""'  have  the 
rope  ty  ol  decomposing,  by  the  aid  of  heat,  all  vegetable  and 

re  "ti n^l^""', '"'  • '"  ^°"''""""'  I"--"'"'? '"  '^e  produc": 
nT  c^  h  ?k"'  ''"^'^'^!"■'-^<'  ""r  authors  of  the  hope  of  be- 
ing   .lie,  by  th.s  m.  lho<l,  to  determine  the  proportion  of  the 

e     r  oTl'he  ""'''^^  "' "r ^'l  "'''■^'^'^-^  '' "' ^  '^^  '^  "m  how! 

P  I  aion  in  the  ''™'"r'  "   "'"'"^  "=  ^''^'"  ^-'  "-'  ^""""^tc  ap- 
piitation  in  the  second  volume. 

The  third  part  of  the  work  forms  the  commenrement  of  the 

nil^.^h-u  ^r  '"  "'"'"P"'^^'  "^^"''  ""^1  conducted  them  so  hap- 

e  hi  ac  d  Bv "r'  7  ''"'''^^'^  •''''"°^'  ^  ^""'Pl"^  history 
te.  th.sacd.  By  meansof  precautions,  which  thev  describe  and 
p.ufcuarly  by  operating  on  fluate  of  lime,  complete  v  freed 
from  s.lex,  they  have  succeeded  in  obtaini.  g  the  fluoric  acid 
">  a  degree  of  punty  and  concentration  tu,known  before 

It  IS  necessary  to  preserve   this   acid  well   secured  against 
the  contact  <,f  the  a.r,  in  which  it  copiously  evaporates,  inborn 
bnung  w,th  the  hvgrom.trical  water.  It  exerts  on  wa t    an  .^ 
.u.n  much  more  l.vely  than  the  mos,  co.Kentn.ted     ulphuHc 
aul.   It  carbonises  vegetable  and  animal  substances;  it  disor 
?an,zes  the  sk.n,  by  mere  contact,  in  a  much  more  energetic  and 
angerous  manner.hantheother  acids;  it  quickly destro^vslla"s 
ombmes  wtth  the  s.lex,  which  itextracts  from  it,  ..nd\hfX' 
qu.res  a  greater  predisposition  .o^ecome  gaseous.   Hence  it 
f  th^  tj     f^r"  ""'1,^^'""'"  be  obtained  in  a  liquid  stTt 
t  the  fluate  o    hme,  used  on  the  occasion,  contain  silex  ex 
I  ept  by  saturating  water  with  the  fluoric  gas'impregn^  d  ;hh 
.ex;  and  it  must  then,  of  course,  be  in  a  state  of  concentrt- 
-  ..on  much  mlenor  to  that  of  which  we  speak  '-°"<^^°"-'>- 

Potassium  produces  a  loud  deton.ation  with  fluoric  acid,  and 

raZll    ^h  r  """"^''^  '"'^  '°  '^■■■''^  ^1^^  potassium  ver 
rac  ually  that  our  authors  u-ere  able  to  collect  Ihe  products  of 

>CKi  fluutc  of  potash  in  the  liquid  state;  which  proves  th-    flt.o 

'c  acid,  prepared  with  very  concentrated  sulphuric  acd  con' 

ains  a  considerable  proportion  of  water;  but  this  acid  cLnno^ 

1.e  decomposed  by  the  process  just  mentioned  """"' 

VOL.  II.  2  X 
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It  is,  almost,  to  Scheele  alone  that  we  are  indebted  for  the 
discovery  of  the  fluoric  acid,  as  well  as  for  the  knowledge  of 
the  filiates  with  an  alkaline  basis,  and  a  metallic  basis,  and  of 
the  triple  salts,  in  which  silex  enters  as  a  constituent  part.  Our 
authors  give  a  new,  a  more  full,  and  more  exact  description 
of  these  compounds.  They  have  subjoined  the  description  of 
those,  which  the  fluoric  acid  forms  with  the  earths,  unknown 
in  the  time  of  Scheele.  We  shall  confine  ourselves  to  a  few 
of  their  observations. 

In  order  to  prepare  fluate  of  glucine  they  mixed  fluate  of 
potash,  somewhat  acid,  with  muriate  of  glucine  considerably 
acid;  the  fluate  of  glucine  precipitated  as  it  was  formed,  and 
the  liquid  became  alkaline.  The  precipitated  salt,  having  been 
dissolved  in  water  by  means  of  ebullition,  gave  no  indication  of 
acidity.  Yttria  and  zircon  exhibited  similar  phenomena.  These  , 
then  are  compounds  diflering  from  all  other  salts,  in  which  | 
the  state  of  neutralization  continues  after  the  exchange  of  I 
bases.* 

Above  all,  the  action  of  boric  acid  on  fluate  of  lime  has  given  ! 
rise  to  interesting  observations. 

Wishing  to  obtain  the  fluoric  acid  without  water,  Messrs. 
Gay-Lussac  and  Thenard  mixed  in  a  gun-barrel  one  part  of 
very  pure  and  vitrified  acid,  with  two  parts  of  fluate  of  lime, 
also  very  pure.  I'he  gun-barrel  is  then  put  into  a  reverberating 
furnace,  and  the  fire  is  increased  slowly.  As  soon  as  the  appa- 
ratus begins  to  become  red  hot,  thick  vapours  are  disengaged,; 
v.'hich  are  received  over  mercury.  This  is  a  gas  composed  of  • 
fluoric  acid  and  boric  acid,  which  our  authors  designate  by  the- 
name  of  fluo-boric  acid. 

This  gas  has  a  smell  resembling  that  of  fluoric  gas.  Like  it,i 
it  attracts  the  hygrometric  water;  it  reddens  in  the  same  way 
the  blue  vegetable  colours,  but  it  does  not  act  upon  glass.  It! 
carbonises  vegetable  and  animal  substances,  but  you  mayj 
touch  it  without  being  burnt,  it  transforms  alcohol  into  a  true; 
ether.  It  absorbs  water  copiously,  so  that  it  requires  a  large; 
quantity  to  saturate  it,  and  it  then  becomes  a  very  fuming! 
auci  very  strong  acid. 

The  fluo-boric  acid  combines  with  the  several  bases,  eithei 
alkaline  or  metallic.  It  probably  forms  with  them  triple  salts^l 

i: 

*  The  singularity  lies  in  this,  that,  uhen  fluate  of  potash  and  muriate  oilj 
glucine,  in  both  of  which  the  acid  predominates,  are  mixed,  ali  the  fluoi'ic^' 
acid  should  leave  the  potash,  to  form  with  the  glucine,  detached  from  thef] 
nyariutic  acid,  a  perfi  ctly  neutral  salt,  which  precipitates;  though  the  mu-^| 
riatic  acid  is  not  in  sufficient  quantity  to  neutralize  the  potash,  which  caases^j 
the  supernatant  liquor  to  remain  alkaline.  (Note  of  T.) 
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of  which  our  authors  have  not  yet  had  leisure  to  examiue 
the  properties;  but,  by  heating  powerfully  the  fluo-borate  of 
ammonia,  they  expelled  from  it  the  fluoric  acid,*  and  had  boric 
acid  left,  which  made  them  acquainted  with  the  composition 
of  this  acid. 

Potassium  and  sodium  burn  briskly  in  the  fluo-boric  gas. 
There  results  from  this  combustion  a  solid  substance,  composed 
of  fluate  of  potash  or  soda,  which  dissolves  in  water  and  leaves 
bore  behind.  Some  appearances  made  our  authors  conjecture 
that  this  bore  was  mixed  with  a  small  quantity  of  the  radical 
©f  the  fluoric  acid. 

Pursuing  their  researches  on  the  means  of  decomposing  the 
fluoric  acid,  they  convinced  themselves  that  it  was  impossible 
to  separate  it  from  its  base,  without  administering  a  substance 
with  which  it  might  enter  into  combination,  such  as  water, 
boric  acid,  or  silex.  But  that  which  contains  water  will  not 
answer  for  the  experiments,  by  which  it  is  intended  to  decom- 
pose it,  and  they  found  the  combination  with  silex  in  the  gase- 
ous form  preferable,  for  their  purpose,  to  fluo-boric  gas. 

Potassium  is  not  attacked  in  the  cold  hy  fuo-sUicious  gas;f 
but,  if  melted  in  the  midst  of  this  gas,  it  burns  briskly:  hardly 
any  hydrogen  gas  is  disengaged,  but  a  solid  substance  is  formed 
of  a  brown  colour. 

;  When  this  substance  is  put  in  w^ater,  a  quantity  of  hydrogen 
:gas  is  disengaged  from  it  very  slowly;  about  equal  to  that 
■  which  potassium  would  have  yielded  rapidly.  When  it  is  ex- 
\  posed,  very  hot,  to  the  contact  of  the  air,  it  takes  Are  and  burns 
(briskly.  Our  authors  made  it  the  subject  of  several  experi- 
j  ments,  from  which  they  conclude  that  it  is  composed  of  acid 
j  fluate  of  potash,  of  silex,  and  of  a  combination  of  the  radical 
(of  the  fluoric  acid  witii  potash  and  silex;  but  they  have  not  been 
^able  to  remove  all  doubts  as  to  the  existence  of  this  radical, 
ijand  to  verify  its  properties,  because  they  could  not  obtain  it 
irin  an  isolated  state. 

Sodium  presented  analogous  phenomena;  but  the  solid  sub- 
i stance,  resulting  from  its  action,  disengages  with  water  much 
•  more  hydrogen  than  the  former. 

\  Our  authors  proceed  to  other  considerations  not  less  inler- 
.ffisting,  and,  in  the  first  place,  discuss  the  question, — ^^'hich'are 

'  *  And  the  ammonia. — The  authors  oijserve  that  the  iluate  of  anuiiouia  ob- 
tained in  this  process  of  sublimation  was  not  pure,  but  still  contained  some 
borate  of  ammonia,  and  they  remark  as  a  svni^ular  circumstance  that  the  salt^ 
so  sublimated,  was  less  soluble  in  water,  and  had  less  t;^.ste  than  before, 
f  Note  of  T.) 

t  We  believe  this  to  be  the  best  term  for  "  g-as  fluoriqne  silicf-,'* 
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the  gases  capable  of  holding  water  in  combination,  and  v/h^ 
ther  there  be  any  necessarily  devoid  of  hygrometric  water? 

In  order  to  recognise  the  hygrometric  water,  they  took  ad- 
vantage of  the  property  they  had  discovered  in  fluo-boric  gas, 
of  seizing  on  the  h\  grometric  water  of  the  gases,  and  forming  [ 
with  it  a  thick  vapour  which  precipitates.  { 

Indeed,  the  fluo-boric  gas  preserved  all  its  transparency  in  i 
gases  dried  by  efficacious  means;  but  it  is  sufficient  to  introduce  \ 
into  them  one  fiftieth  of  a  moist  gas  to  cause  the  immediate  ji 
formation  of  a  perceptible  cloud. 

They  put  successively  each  gas  in  contact  over  mercury,  ! 
with  the  various  substances  which  absorb  moisture,  and  intro-  i 
duced,  after  a  little  timt-,  flao-boric  gas.   By  this  means  they  ■■ 
discovered  what  substances  possess  the   quality  of  taking  off 
all  the  hygrometric  water;  but  there  are  gases,  in  which,  with- 
out any  previous  desiccation,  the  fluo-boric  acid  giv^es  no  in- 
dication of  hygrometric  water:  such  are  those  which  are  ex- 
tremely soiubk-  in  water.   The)^  remark,  that  these  gasses  can- 
not contain  even  the  sinallcst  quantity  of  water;  because,  as 
soon  as  they  come  into  contact  uith  wuter,  the  latter  absorbs 
them.  Such  are  in  particular  the  muriatic  and  the  fluo-boric 
gas. 

Even  the  muriatic  acid  gas,  extracted  from  the  water  v^^hich 
held  it  in  dissolution,  and  collected  in  a  bell  over  mercury,  did 
not  form  the  slightest  cloud  with  fluo-boric  gas. 

Nor  did  th^fe  same  gas  when  extracted  from  muriate  of  soda, 
by  means  of  sulphuric  acid,  and  introduced  into  a  little  phial, 
to  which  a  curved  tube  had  been  previously  fixed,  which  was 
plunged  into  a  refrigerant  mixture,  deposit  any  water  in  that 
tube,  though  a  great  quantity  of  the  gas  passed  through  it. 

Several  phials  were  filled  with  acid  iliuriatic  gas,  prepared 
in  a  manner  that  it  could  not  be  otherwise  than  perfectly  free 
from  water;  a  singk  drop  of  water  was  then  put  into  each  phial, 
hut  so  far  from  evaporating,  it  became  larger,  because  it  con- 
densed some  of  the  acid  gas. 

Analogous  experiments  gave  the  same  results  with  fluo- 
boric  gas. 

Our  authors  then  proceed  to  examine  whether  there  be 
any  gas  holding  water  in  a  state  oi combination,^  They  directed 
their  attention  to  the  sulphurated  hydrogen  gas,  the  carbonic 
acid  gas,  the  sulphureous  acid  gas,  the  nitrous  acid  gas,  the 

*  The  leade;-  will  observe  tiie  difference  between  g-as  hygrometrkally  moist, ' 
and  gas  h(.lding  water  in  a  slate  rA'  com/nnatioii;  this  combination  may  exist;, 
and  wJiei-  it  belon.^-s  to  the  chemical  nature  of  the  g:as,  v/ill  exist,  tliough  the: 
^'as  be  perfectly  dn:  (Note  of  T.) 
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gaseous  oxid  of  azote,  the  fluo-boiic,  the  flao-silicious,  the 
munaiic  aaci  the  oxigenatcd  muriatic  gases;"  and  they  prove, 
trom  the  circumstances  attending  their  formation  and  decom- 
position, and  from  the  products  ol  the  action  on  them  of  other 
substances,  the  nature  of  which  is  well  ascertained,  that,  among 
aU  tnese  gases,  ii  is  in  the  muriatic  gas  alone  that  such  a  combi- 
nation can  be  admitted.  They  rendered  the  existence  of  this 
water  perceptible,  by  combining  the  muriatic  gas  with  the 
vitreous  oxid  ol  iead;  for  there  resuhed  from  it  muriate  of 
lead,  and  muriacic  acid,  containing  much  water. 

S^tverai  expe.imen.s  then  go  to  establish  that  this  water  is 
essential  to  muriatic  gas;  so  that  it  cannot  be  disepgaged  from 
any  compound  it  may  have  formed,  except  by  furnishing  it 
;  again  with  ihe  water  ot  which  it  was  deprived  in  this  combi- 
nation, or  allowing  some  to  be  formed  in  the  process.  V/e 
j  shall  siate  these  experiments,  equally  curious  in  their  immedi- 
ate results,  and  in  iheir  consequences. 

A  mixture  ol  equal  parts  ot  muriate  of  silver  and  vitreous 
boric  aciQ,  exposes  to  a  great  heat,  produces  no  disengage- 
,meai  oi  muriatic  gas;  but  it  steam  io  made  to  pass  over  the  mix- 
ture, great  quaniities  will  be  evolved  with  a  much  inferior  heat. 
f  A  uuxture  o!  charcoal,  vvUich  nad  been  calcined  in  a  smith's 
fire,  aad  muriate  oi  saver,  yielded  at  first  a  little  muriatic  gas; 
but  It  soon  ceased  to  be  evolved,  though  the  heat  was  violent. 
But,  when  water  is  added  to  the  mixture,  the  muriate  of  sil- 
ver is  quickly  decomposed.  If  the  experiment  is  made  in  a 
tube  ol  porcelain,  no  muriatic  gas  at  all  is  obtained  at  first; 
but  when  sieain  is  introduced,  a  large  quantity  is  evolved  im- 
mediately. 

The  small  quantity  of  muriatic  gas  obtained  in  the  begin- 
ning of  the  experiment,  even  when  the  most  strongly  calcined 
charcoal  is  employed,  shows  that  this  charcoal  still  contains  a 
little  hydrogen,  which  forms  water  with  the  oxigen  of  the  oxid 
of  silver;  and  since  carburet  of  iron,  or  plumbago,  substituted 
,for  the  charcoal,  causes  the  like  disengagement  of  muriatic  gas," 
9ur  authors  concluded  from  it,  that  it  also  contains  hydrogen. 
What  confirms  this,  is  the  circumstance,  that  when  a  hydro- 
genated  charcoal  is  made  use  of,  muriatic  gas  is  readily  ob- 
ftained,  and  the  muriate  of  sdver  is  reduced. 
;     Since  water  is  a  necessary  ingredient  in  muriatic  gas,  let 

*  The  authoi'S  say  that  they  confined  themselves  to  the  examination  of 
these  gaseSj  because,  of  all  tnat  are  known,  these  alone  are  soluble  in  water; 
jsrnd  because  they  take  it  for  granted  (qu'on  admet)  that  all  those,  which 
'■are  insoluble  in  water,  can  only  contain  it  in  a  hygrometric  state.  (^N.  of  Tr.) 
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us  see  what  occurs  when  muriatic  oxigenated  gas  passes  intt 
the  state  of  muriatic  acid. 

Our  authors  prove,  that  the  substances  which  appear  to  exert 
the  strongest  action  on  oxigen,  are  incapable  of  decomposing 
very  dry  oxigenated  muriatic  gas,  unless  they  can  furnish 
water,  or  hydrogen  which  will  form  water.  Thus,  in  causing 
oxigenated  muriatic  gas  to  pass  over  strongly  calcined  char- 
coal, only  a  small  proportion  of  the  oxigenated  muriatic  gas 
was  transformed  into  muriatic  gas  in  the  beginning  of  the  ope- 
ration; and  when  the  hydrogen,  still  retained  by  the  charcoal, 
was  exhausted,  the  oxigenated  muriatic  gas  experienced  no 
further  change,  though  the  temperature  was  very  high.  On 
the  conrrary,  hydrogcnated  charcoal  decomposed  it  readily. 

This  property  of  the  muriatic  acid  being  ascertained,  it  is 
easy  to  judge,  in  what  cases  the  muriatic  acid  will  be  disen- 
gaged from  its  combinations,  and  in  what  it  will  remain  fixed. 

This  power  of  water  over  muriatic  acid  is  even  so  great 
that  earthy  and  dry  muriates,  which  cannot  be  decomposed  at 
the  highest  temperature  by  means  of  boric  acid,  or  the  acid 
phosphate  of  vitrified  lime,  are  decomposed  by  water  alone, 
at  a  temperature  under  cherry  red. 

This  action  of  water,  in  cases  in  which  it  should  not  be 
found  sufficient  to  effect  the  decomposition  of  a  muriate,  may 
be  aided  by  the  action  of  another  substance  on  the  base.  Our 
authors  have  made  on  this  subject,  an  observation  which  ma)^ 
admit  of  useful  application.  They  found  that  steam  disengages 
much  muriatic  gas  from  a  mixture  of  two  parts  of  very  fine 
sand,  and  one  part  of  muriate  of  soda.  Alumine,  glucine,  and  , 
in  general  all  the  bases  which  bear  affinity  to  soda,  act  in  the 
same  manner.  Muriate  of  silver,  when  exposed  to  red  heat  in 
a  porcelain  tube,  in  which  steam  is  introduced,  gives  out 
much  muriatic  gas;  not  because  water  disengages  it  by  its  ac- 
tion alone,  but  because  the  oxid  of  silver  vitrifies  at  the  same 
time  with  the  tube  of  porcelain. 

The  muriates  of  mercury  exhibited  with  calcined  charcoal, 
with  hydrogenated  charcoal,  and  with  the  boric  acid,  pheno- 
mena perfectly  analogous  to  those  which  were  obtained  with 
the  muriate  of  silver.  I 

It  was  not   sufficient  to  have  established,  that  a  certaiH  < 
tjuantity  of  water,  or  of  its  constituent  principles,  must  be 
admitted  in  the  muriatic  gas;  it  was  also  important  to  ascertain 
the  proportion  of  this  water.  j 

For  this  purpose  our  authors,  in  the  first  place,  ascertained  ' 
with  great  care  the  f)rDportion  of  oxigen,  contained  in  oxid  . 
af  silver.  They  fix  it  at  7.6  of  oxigen  to  100  of  silver* 
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They  then  introduced  into  a  phial,  into  which  a  certain 
weight  of  oxid  of  silver  and  of  water  had  been  previously 
,  put,  a  certain  quantity  of  muriatic  gas.  The  difference  between 
the  weight  of  this  gas,  and  that  of  the  acid  fixed,  without 
water,  with  the  oxid  of  silver,  is  owing  to  the  water,  aban- 
doned by  the  muriatic  acid.^^  It  results  from  this  experiment 
that  muriatic  gas  contains  about  one  fourth  of  its  weight  of 
water. 

This  result  was  confirmed  by  the  products  of  the  decompo- 
sition of  the  oxigenated  muriatic  gas  by  means  of  hydrogen 
gas.  But,  in  order  to  ascertain  these  products,  it  was  necessary 
to  succeed,  by  a  very  delicate  process,  in  determining  the 
specific  gravity  of  the  oxigenated  muriatic  gas,  which  was 
fcund  to  be  2.470;  the  proportion  of  oxigen  contained  in  it, 
which  is  equal  to  half  its  volume;  and  the  quantity  of  hvdro- 
gen,  necessary  to  change  it  into  muriatic  gas,  which  is  an 
equal  volume.  By  this  decomposition  a  volume  of  muriatic 
gas  is  obtained  equal  to  that  of  the  two  gases,  from  which  it 
originated,  without  any  deposition  of  water;  which,  moreover, 
accords  with  the  specific  gravities  of  these  several  substances. 
It  follows  from  this,  that  the  oxigenated  muriatic  acid  gas  con- 
tains precisely  the  quantity  of  oxigen  necessary  to  produce  the 
water,  which  is  required  for  the  formation  of  muriatic  gas. 

Since  the  muriatic  acid  cannot  exist  in  the  state  of  gas  with- 
out water;  and  since  it  always  makes  part  of  some  compound, 

*  This  passage,  being-  very  concise,  is  rather  obscure. — They  put  a  certain 
weight  of  oxid  of  silver  perfectly  dry,  into  a  phial.  They  also  put  into  it  a  cer- 
tain weight  of  pure   water.  They  then  converted  this  water  into  muriatic 
:  acid  by  the  introduction  of  muriatic  acid  gas;  and  by  reweighing  the  whole 
:  together,  ascertained  by  the  increase  of  weight,  how  much  nuiriatic  acid  gas 
,  had  combined  with  the  water,  to  convert  it  into  muriatic  acid. 

After  the  muriatic  acid  had  had  time  fully  to  act  on  the  oxid  of  silver, 
they  decanted  the  supernatant,  clear  liquor,  from  tiie  precipitate,  and  found 
it  to  be  nothing  but  pure  water,  which  gave  no  indication  of  acidity,  and, 
on  evaporation,  left  no  residue  whatever. 

The  dried  and  melted  precipitate,  of  course,  was  a  combination  of  all  the 
:  oxid  of  silver  employed,  with  all  the  muriatic  acid  gas  employed,  and  ought 
i  to  have  weighed  as  much  as  the  two,  separately,  previously  to  their  cortf- 
f  bination,  if  nothing  hcA  been  lost  in  the  process. 

It  weighed  however  less;  and  this  loss  of  weight,  the  authors  sav,  can 
only  have  arisen  from  the  quantity  of  water,  which  was  combined  with  the 
'  acid  gas,  and  abandoned  by  it  on  entering  into  combination  with  the  oxid  of 
.  silver.  It  therefore  indicated  that  quantity. 

,  The  amount  of  oxigen,  combined  with  the  oxid  of  silver,  and  required  to 
f  jnake  silver  soluble  in  the  acids,  as  stated  in  the  preceding  section  of  the 
text,  was  a  result  obtained  by  the  authors  incidentally^  in  an  experiment, 
made  to  convince  themselves  that  their  oxid  of  silver  was  perfectly  free  from 
fvater,-  but  it  is  not  immediately  connected  with  the  experiment  vnider  con^ 
sideration.  (Note  of  T  >  * 
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whenever  it  contains  none;  it  follows  that  the  oxVgenated 
muriatic  gas  cannot  be  decomposed,  except  by  substances, 
which,  like  the  metals  and  sulphur,  are  capable  of  absorbing 
both  its  constituent  principles;  or,  by  such  as  are  capable  of 
combining  with  muriatic  acid  in  the  dry  state;  or,  finally,  by- 
such  as  contain  water,  or  hydrogen,  which  can  form  water 
with  the  oxigen  of  the  oxigenated  muriatic  gas.  * 

It  is  known,  indeed,  that  the  metals  absorb  the  oxigenated 
muriatic  gas,  and  are  changed,  by  this  means,  into  metallic 
muriates;  whence  it  must  be  inferred  that  it  contains  exactly 
the  quantity  of  oxigen  requisite  to  convert  the  metals  into 
muriates. 

Sulphur,  in  combining  with  the  oxigenated  muriatic  gas, 
forms  a  liquid  comprised  of  sulphur,  oxigen,  and  muriatic 
acid,  which  was  discovered  by  Thompson;  and  our  authors 
show  that  this  same  compound  is  formc-d,  with  more  or  less 
rapidity,  when  metallic  sulphurets  are  thrown  into  oxigenated 
muriatic  gas. 

Phosphorus  and  the  phosphurets  produce  analogous  pheno- 
mena and  liquids,  of  which  our  authors  describe  the  proper- 
ties in  the  course  of  the  work. 

The  decomposition  of  the  oxigenated  muriatic  acid,  by 
means  of  substances  capable  of  entering  into  combination 
with  dry  muriatic  acid,  has  given  rise  to  remarkable  pheno- 
mena. If  this  gas  is  made  to  pass  over  lime  in  a  tube  of  por- 
celain, and  if  this  tube  is  made  red  hot,  a  great  quantitv  of 
oxigen  gas  is  evolved;  only  a  small  proportion  of  the  oxigen- 
ated muriatic  acid  gas  escapes  decomposition;  no  doubt  be- 
cause it  has  not  come  into  contact  with  the  lime.  After  the  ex- 
periment drv  muriate  of  lime  is  found  in  the  tube.  Magnesia, 
well  dried,  has  also  decompc-sed  the  oxigenated  muriatic  gas; 
And  other  earths,  as  well  as  sonie  metallic  oxids,  cap.jblr  of 
combining  with  muriatic  acid  without  water,  must  have  the 
same  property. 

We  come  now  to  the  decomposition  of  the  oxigenated 
muriatic  acid,  which  is  effected  by  the  agency  of  water,  and 
the  hydrogenated  substances. 

If  steam  and  oxigt  nated  muriatic  gas  are  made  to  pass  to- 
gether through  a  red  hot  tube,  liquid  muriatic  acid  is  obtained 
and  oxigen  gas  is  evolved. 

If  oxigenated  muriatic  gas  is  put  in  contact  w^ith  hydrogen- 
ated substances,  it  is  decomposed;  as  has  been  seen  wiih  hy- 
drogen gas  and  hydrogt^natt-d  «.  h.^rcoal.  It  is  decomposed  in 
the  same  manner  by  sulphurated,  phosphurated,  carburated, 
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arsenicated  hydrogen  gases,  and  by  all  vegetable  and  animal 
substances. 

Sulphureous  gas,  ox'id  of  carbon,  nitrous  oxid,  oxid  of 
azote,  well  dried  by  means  of  lime,  and  mixed  with  oxigen- 
ated  muriatic  gas,  underwent  no  alteration  by  the  action  of 
light;  but,  on  adding  a  little  water,  the  oxigenated  muriatic 
gas  was  promptly  decomposed.  The  same  took  place  with 
bore,  the  sulphites  of  lime  and  of  barytes. 

Our  authors,  after  having  examined  the  effects  of  the  action 
of  oxigenated  muriatic  gas  in  the  various  processes,  make 
some  observations  concerning  the  nature  of  this  gas  itself. 

When  they  had,  formerly,  observed  that  oxigenated  muri- 
atic gas  was  not  decomposed  by  charcoal  freed  from  hydro- 
gen, they  concluded  from  this  fact,  and  from  some  others,  that 
this  gas  might  be  considered  as  a  simple  substance,  and  that 
the  phcnoinena  it  exhibits  vvould  admit,  on  this  hypothesis, 
of  a  sufficiently  satisfactory  explanation.  ''  We  shall  not  how- 
^€T,"  said  they,  ^^  attempt  to  defend  it,  because  it  appears  to  us 
they  ca?i  be  explained  still  better  by  considering  the  oxigenated 
muriatic  acid  as  a  compound  substance,^''  I  his  idea,  which  they 
stated  in  the  jnonth  of  February  1809,  has  since  been  main- 
tained, in  particular  by  Mr.  Davy.=^  They  repeat,  in  a  sum- 
mary manner,  all  the  facts  established  by  observations  on  the 
action  of  oxigenated  muriatic  gas.  They  show  how  they  can. 
be  explained,  and  especially  those  belonging  to  Mr.  Davy,  ou 
either  hypothesis;  and  after  having  balanced  the  two  explana- 
tions, they  persist  in  thinking,  that  these  facts  are  better  ex- 
plained when  the  oxigenated  muriatic  gas  is  considered  as  a 
compound  substance. 

Indeed,  to  regard  It  as  a  simple  substance,  it  becomes 
necessary  to  suppose  the  common  muriatic  acid  to  be  a  com- 
pound of  hydrogen  and  oxigenated  muriatic  acid;  the  metallic 
muriates  to  be  of  a  nature  totally  different,  not  only  from  the 
©ther  metallic  salts,  but  from  these  muriates  themselves,  when 
thev  are  dissolved  in  water; — to  suppose  that  lime  and  magne- 
sia yield  the  oxigen,  the  existence  of  which  in  them  some  expe- 
riments cause  us  to  admit,  agreeable  to  another  hypothesis,  in 
order  to  combine,  in  the  metallic  state,  with  oxigenated  muri- 
atic gas;  and  that  this  gas  combines  with  the  oxigen  it  receives 
from  the  water,  in  order  to  attain  the  state  of  suroxigenation; 
and  even  these  suppositions  are  not  sufficient  for  all  the  ex- 
planations wanted. 

On  the  other  hypothesis,  that  is,  admitting  oxigen  to  be  ca- 

*  Viz  That  of  the  oxigenated  muriatic  gas  beln|^  a  simple  sobstance 

voii.  If.  2  y 
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pable  of  combining  with  muriatic  acid,  as  it  combines  with  the 
metals  and  the  combustible  bodies,  all  explanations  become 
natural  and  perfectly  analogous  to  those  of  other  facts,  in  which 
a  transposition  of  oxigen  takes  place  from  one  substance  to 
another.  The  new  observations  only  show  that  the  transform- 
ation of  oxigenated  muriatic  into  simple  muriatic  gas  requires 
that  the  latter  should  receive  a  supply  of  the  proportion  of 
water  essentially  necessary  to  it;  which  perfectly  accords  with 
the  poiver  of  combination,  which  exists  to  a  high  degree  in  the 
muriatic  acid. 

It  may  not  be  useless  to  remark  here,  that,  when  we  are  ejc- 
aminingthe  nature  of  substances;  the  mode  in  which  they  form 
combinations;  and  the  changes  which  may  take  place  in  their 
component  elements,  or  in  those  resulting  from  their  decom- 
position; it  is  easy  to  multiply  hypotheses:  but  those  in  which 
the  analogy  is  the  most  perfect,  and  which  require  the  fewest 
suppositions  to  link  the  facts,  so  that  the  mind  may  readily 
seize  their  bearings,  should  be  supported  in  preference,  without 
confounding  their  application  with  the  facts  themselves,  estab- 
lished by  the  rule  and  scale,  and  with  the  inferences  to  which 
they  immediately  lead. 

After  these  observations  our  authors  describe  the  proper- 
ties of  a  liquid  they  formed,  by  means  of  a  combination  of 
phosphorus,  muriatic  acid  and  oxigen,  analogous  to  that  pro- 
duced by  Thompson,  by  the  combination  of  sulphur  with  oxigen 
and  muriatic  acid. 

They  then  speak  of  the  agency  of  water  in  the  decomposi- 
tion of  several  substances,  and  in  particular  of  the  salts. 

It  has  been  shown  that  the  muriatic  acid  cannot  be  separa- 
ted from  the  bases  which  retain  it  free  from  water,  except  by 
means  calculated  to  furnish  the  water  which  is  indispensable 
to  the  muriatic  gas;  so  that  water  acts,  in  the  decomposition  of 
the  muriates,  by  its  tendency  to  combine  with  the  muriatic 
acid.  Other  acids,  such  as  the  nitric,  the  sulphuric  and  the 
fluoric,  require  also  water  to  be  able  to  exist  in  the  liquid 
state.  They  cannot,  therefore,  be  separated  from  the  bases, 
w^hich  retain  thtm  free  from  water,  unless  it  is  furnished.  But 
there  are  other  salts,  the  acid  of  which  does  not  require  water, 
and  the  decomposition  of  which,  nevertheless,  requires  the  ac- 
tion of  water;  or,  at  least,  is  effected  much  more  readily  by 
its  influence.  Such  are  the  carbonates.  Our  authors  show, 
that  in  these  cases  the  water  owes  its  efficacy  to  its  tendency 
to  combine  with  the  bases  themselves. 

The  agency  of  light  in  chemical  phenomena  had,  for  a  long 
time,  arrested  attention.  Count  Rumford  had  proved,  by  the 
reduction  of  gold  and  of  silver,  put  in  contact  with  charcoal, 
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ether  and  the  oils,  that  the  light  of  the  sun  produces  effects 
similar  to  those  of  a  heat  of  one  hundred  degrees;  but  the  de- 
composition of  the  oxiginated  muriatic  acid,  which  takes  place 
through  the  agency  of  light,  and  not  through  that  of  a  mode- 
rate degree  of  heat,  seemed,  as  well  as  the  decomposition  of 
the  nitric  acid,  to  forbid  the  general  application  of  the  princi- 
ple established  by  Rumford. 

Messrs.  Gay-Lussac  and  Thenard  have  removed  this  diffi- 
culty. They  prove  that  a  mixture  of  oxigenated  muriatic  gas 
and  of  hydrogen  gas  remains  unaltered  in  the  dark;  but  that 
the  oxigenated  muriatic  gas  decomposes  slowly  in  common 
day  light; — that  an  instantaneous  detonation  takes  place,  if  the 
mixture  is  exposed  to  the  rays  of  the  sun;  and  that  a  substance 
heated  from  135  to  150  degrees  of  the  thermometer  produces 
the  same  effects*  The  com])ound  hydrogen  gases  furnished  the 
same  results;  deposing  at  the  same  time  a  more  or  less  consi- 
derable quantity  of  charcoal. 

Oxigenated  muriatic  gas,  v/hich  is  made  to  pass,  together 
with  steam,  through  a  tube  heated  to  a  temperature  somewhat 
higher,  is  also  decomposed:  whence  it  must  be  concluded  that 
light,  when  it  decomposes  the  oxigenated  muriatic  acid,  acts 
in  the  same  manner.  Concentrated  nitric  acid  decomposes  at 
a  temperature  even  inferior  to  this.  Its  decomposition,  by 
means  of  light,  must  therefore  be  accounted  for  in  the  same 
way.  Our  authors  show  that  the  same  explanation  must  be 
alike  applied  to  the  changes,  which  some  metallic  oxids  expe- 
rience when  exposed  to  the  light. 

Finally,  they  prove  that  heat  produces  in  vegetable  and  ani- 
mal colours  the  same  changes  as  light.  Whence  it  results,  that 
we  may  judge  of  the  manner  in  which  a  dyed  stuff,  when  in  use, 
will  resist  the  action  of  light,  from  the  changes  it  undergoes 
when  exposed  for  an  hour  or  two  to  a  heat  of  150  to  200  de- 
grees. But  the  decomposition  of  the  colouring  particles  is  ac- 
\  celerated  by  steam. 

Finding  it  necessary,  for  the  purpose  of  establishing  seve- 
ral points  of  inquiry,  to  know  exactly  what  proportion  of  wa- 
ter is  still  retained  by  potash  and  soda  when  prepared  by 
means  of  alcohol,  our  authors  ascertained  it  in  three  ways. 
By  the  saturation  of  these  alkaline  bases  with  carbonic  acid, 
which  expels  the  water;  by  their  combination  with  silex;  and 
by  the  combination  of  a  given  weight  of  potassium  and  sodium 
with  sulphuric  acid,  the  former  having  been  previously  reduced 
to  potash  and  soda  by  means  of  oxigen  gas.  They  adopt  as  the 

*  A  heated  brick  \va§  plunged  into  the  mixtirre,  (Note  of  T.) 
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result,  that  potash  retains  one  fifth  of  its  weight  of  water,  and, 
soda  one  fourth.  The  different  methods,  however,  which  the^i 
employed,  do  not  give  results  sufficiently  alike  to  allow  this 
conclusion  to  be  considered  as  rigorously  exact. 

They  conclude  the  kind  of  researches  we  have  hitherto  no- 
ticed, with  a  discussion  on  the  nature  of  potassium  and  sodiunu 
and  this  discussion  cannot  fail  of  exciting  much  interest  at  thi^ 
moment. 

When  Mr.  Davy  made  the  discovery  of  potassium  and  so- 
dium, he  considered  them  as  metals;  and  founded  on  this  sup-j 
position,  which  we  shall  call  the  theory  of  the  metals^  the  solu-' 
tion  of  all  the  phenomena  they  exhibited. 

Another  opinion  was  started,  according  to  which,  potassium 
and  sodium  are  considered  as  hydrurets:  v/e  shall  denominate 
hiht  theory  of  hydruets.  Our  authors  at  first  regarded  this 
as  the  most  probable,  but  their  subsequent  experiments  dete 
mined  them  in  favour  of  the  first. 

By  the  first  theory  it  is  supposed  that,  when  potash  is  ex- 
posed to  the  action  of  voltaic  electricity,  the  oxigen,  which 
caused  it  to  be  in  the  state  of  an  oxid,  is  separated  from  it,  and 
translated  to  the  positive  pole,  whilst  the  pure  metal  remains 
under  the  influence  of  the  negative  pole. 

In  the  second,  it  is  thought  that  the  oxigen  of  the  water, 
which  happens  to  be  united  with  the  potash,  is  conveyed  to 
the  positive  pole,  whilst  its  hydrogen  combines  with  the  pot 
ash,  freed  from  the  water,  in  the  same  manner  as  it  efi'ectually 
combines  with  the  telluruim,  arsenic  and  azote.  This  hydro- 
gen, when  held  in  solution  by  water,  forms,  by  the  action  oi 
voltaic  electricity,  ammonia,  which  is  a  real  hydruret. 

We  mav  cite,  as  another  instance  of  a  similar  compound, 
the  amalgam  of  ammonia,  mercury,  and  hydrogen,  which  bears 
much  resemblance  to  potassium  and  sodium  in  metallic  appear- 
ance and  lightness. 

Our  authors  state  the  grounds  which  seem  to  support  each 
of  these  two  theories;  and  it  is  onl}^  after  having  weighed  them 
against  each  other,  that  they  adhere  to  that  of  the  metals.  We 
believe  it  will  be  auxiliary  to  their  views,  if  we  suggest  some 
few  considerations,  connected  with  the  theory  they  thought 
themselves  obliged  to  adopt. 

It  is  not  that  we  attach  much  importance  to  the  choice  of 
either  of  the  two  theories.  Both  afford  satisfactory  explana- 
tions of  the  same  facts,  and  among  these  facts  there  is  none 
which  can  entirely  decide  the  question;  but  it  is  useful  to  ob- 
viate the  exaggerated  consequences  which  some  persons  might 
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fee  disposed  to  deduce  from  either  theory,  if  admitted  as  a 
physical  truth. 

The  experiment,  by  which  a  quantity  of  potash  is  formed 
through  the  combination  of  a  given  weight  of  oxigen  with 
potassium,  appears  to  us  one  of  great  importance  in  favour  of 
the  theory  of  the  metals. 

The  weight  of  this  potash  is  equal  to  that  of  the  potassium 
employed,  and  of  the  oxigen  absorbed;  and  it  produces,  for  in- 
stance, with  the  sulphureous  acid  gas,  which  does  not  contain 
water,  a  sulphite  in  which  none  has  been  discovered  upon 
analysis.  Our  authors,  in  order  to  establish  this  fact,  made 
use  principally  of  the  kind  of  potash  which  they  consider  as 
in  the  third  degree  of  oxidation. 

At  first,  it  is  natural  to  conclude,  without  hesitation,  from 
this  experiment,  that  potassium,  a  simple  substance,  forms  pot- 
ash, with  the  addition  of  oxigen;  and  it  is  on  similar  results  that 
all  the  theory  of  modern  chemistry  rests;  but  potassium  has 
properties,  perhaps  not  easily  reconcileable  to  this  hypothesis, 
and  more  naturally  explained,  in  supposing  it  to  be  a  com- 
pound, analogous  to  several  others  we  are  acquainted  with,  and 
which  are  formed  under  similar  circumstances.  We  shall  have 
occasion  to  return  to  the  fact  in  question. 

Among  the  principal  grounds  in  favour  of  the  theory  of  the 
hydrurets^  our  authors  enumerate, 

1.  The  density  of  potassium  and  sodium,  inferior  to  that 
of  water,  and  consequently  still  more  inferior  to  that  of  potash 
and  soda.  At  the  same  time  they  observe,  that  it  cannot  be 
proved  by  any  conclusive  argument,  that  the  dry  alkalies  pos- 
sess a  greater  density  than  water;  that  great  specific  gravity  is 
not  an  essential  characieristic  of  metals;  and  that  oxigen, 
though  it  diminishes  the  specific  gravity  of  the  metals,  which 
contain  much  of  it,  may,  on  the  contrary,  increase  the  specific 
gravity  of  the  alkaline  metals,  which  contain  but  little. 

There  exist  in  nature  none  other  than  isolated  metals:  the 
general  ideas  we  form  concerning  their  properties,  are  only 
an  abstract  of  our  observations  on  each.  We  cannot,  indeed, 
pretend,  that  there  may  not  exist  simple  substances,  which, 
with  a  great  specific  lightness,  deserve,  notwithstanding,  from 
their  other  qualities,  to  be  classed  among  the  metals;  yet, 
when  we  are  to  determine  whether  a  subatance  is  to  be  con- 
sidered as  simple  and  metallic,  which  suddenly  invades  a 
property  belonging  to  all  metals  hitherto  known,  this  dissimi- 
fitude  has  some  weight. 

The  specific  lightness  of  potassium,  to  which  we  shall  par- 
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ticularl}^  direct  our  remarks,  presents  a  difficulty  much  more 
serious. 

It  cannot,  indeed,  be  rigorously  ascertained  what  is  the  spe- 
cific gravity  of  P^^^  potash,  when  it  is  supposed  that  it  is 
only  known  in  a  state  of  combination:  it  is,  however,  highly 
probable  that  it  is  much  superior  to  that  of  water.  It  has  been 
found  that  the  specific  gravity  of  the  carbonate  of  potash  is 
to  that  of  water  as  2,  3  :  1;  but  it  cannot  be  supposed  that  car- 
bonic acid  should  acquire,  on  condensing  itself,  a  specific 
gravity  materially  different  from  that  of  water;  the  less  so,  as 
one  half,  of  all  the  acid  combined,  adheres  very  little  to  the 
base  of  the  carbonate:  nor  can  it  be  supposed  that  the  -^-^^  of  oxi- 
gen,  which  must  combine  with  potassium  to  constitute  potash, 
should  so  much  exceed  the  specific  gravity  of  water  as  to  pro- 
duce a  perceptible  effect.  It  would  therefore  result  from 
these  data,  that  the  specific  gravity  of  potassium,  such  as  it  is 
presumed  to  exist  in  the  compound  called  carbonate  of  potash, 
should  nearlv  approach  that  of  this  salt  itself,  viz.  2,  3  :  1;  but 
in  the  state  in  which  we  know  it,  it  has  scarcely  one  third  of 
this  specific  gravity.  There  is  no  instance  of  such  an  augmen- 
tation of  specific  gravity  in  a  solid  substance,  entering  into 
combination.* 


*  The  argument  of  M.  Berthollet,  if  we  understand  it  right, 
is  this: 

The  specific  gravity  of  carbonate  of  potash  to  water  is  as 

2,3:  1. 
But  carbonate  of  potash  is  potassium,  combined  with  oxigen 

and  carbonic  acid. 
The  specific  gravity  of  oxigen,  condensed,  cannot  well  be  pre- 
sumed to  be  much  greater  than  that  of  v/ater. 
Nor  can  the  specific  gravity  of  carbonic  acid  be  presumed  to 

be  much  greater. 
There  ought  to  be,  therefore,  only  a  trifling  difference  between 
the  specific  gravities  of  carbonate  of  potash  and  potassium. 
But  in  fact  the  difference  is  two  thirds;  which  seems  incon- 
ceivable. 
This  argument,  however,  appears  to  us  so  far  objectionable  as 
M.  Berthollet  seems  to  think,  that  the  accession  of  oxigen  and 
carbonic  acid  to  potassium  can  only  be  considered  to  count.,  in  the 
increase  of  the  specific  gravity  of  the  compound,  for  as  much  as 
iheir  own  specific  weight,  in  the  condensed  state,  exceeds  that  of 
nvatcr.  This  would  certainly  be  correct,  if  we  were  to  presume  that 
the  -volume  of  the  compound  increases,  in  exact  proportion,  with 
the  increase  of  matter;  but  this  presumption  would  be  contrary  to 
analogy.  And  if  we  admit  that  the  volume  of  the  compound  does, 
or  may,  remain  the  same  as  that  of  potassium,  previously  to  the 
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If  it  is  supposed  that  potassium  has  absorbed  a  certain  pro- 
portion of  hydrogen,  its  great  lightness  is  readily  explained; 
and  we  know  from  experiments  that  the  amalgam  of  mercury 
and  ammonia  owes  its  great  lightness  to  the  hydrogen  which 

eombination,  then  it  follows  that  the  specific  gravity  of  the  com- 
pound will  be  increased  by  the  whole  fiosirive  or  absolute  wei[(ht  oi 
the  oxigen  and  carbonic  acid  consolidaied  in  the  compound;  be- 
cause such  would  be  the  case  even  if  water  itself  combined  with 
potassium. 

Messrs.  Gay-Lussac  and  Thenard  found  (vol,  2.  p.  2 10.)  that 
0.&'"-43302  of  dried  potash,  absorb,  to  be  completely  carbo- 
nated 0.?'- 16798  carbonic  acid. 
They  also  ascertained  that  potassium  requires  -xVo  ^^  oxigen^ 

to  form  potash.  {Vol.  2.  fi.  261.) 
Then  the  above  0.&r-43302  of  dried  potash 
contained  7361  of  oxigen, 


and  0.?'".3594i  of  potassium. 

-And  the  absolute  weight  of  the  oxigen  and  carbonic  acid,  c'oijl- 
bining  with  potassium  to  form  carbonate  of  potash,  was, 
carbonic  acid         0.8^-16798 
oxigen  7361 


weight  of  both      O.gi-24.159,  which  is  nearly  68  per  et.  C^f 

O.s^-35941,  the  weight  of  the  potassium. 
The  specific  gravity  of  potassium,  according  to  our  authors,  is 

to  water  as  0.?^--86507  to  1,00000.  {VoL2.fi.  260.> 

add  68  per  ct.  58820 

And  the  specific  gra- 


] 


vity  of  carbonate  of  J-  1.45327:  1.00000. 
potash  ought  to  be, 
Or  nearly  as  1,  5  :  2;  but  it  is  actually,  according  to  Berthollet, 
as  2,  3  :  1. 
To  attain  this,  we  must  presume  that  the  volume  of  potassium, 
in  combining  with  oxigen  and  carbonic  acid  diminished  -^-^.  Be- 
cause, if  the  absolute  weight  of  a  substance  remains  the  same, 
whilst  its  volume  diminishes,  its  specific  weight  increases  at  double 
the  ratio  of  its  diminution  in  size.  Its  specific  weight,  for  instance, 
has  doubled,  when  the  volume  has  diminished  one  half,  whilst  its 
absolute  weight  remains  the  same. 

If  the  substance,  therefore,  of  which  the  specific  weight  is  as 
i,  5 :  1,  diminishes  in  volume  three  tenths,  its  specific  gravity  will 
increase  six  tenths,  or  0,  9,  which  would  give  2,  4  :  1;  whilst  the 
actual  specific  gravity  of  carbonate  of  potash  is  stated  only  at 
2,  3:  1. 

We  must  also  recollect  that,  agreeable  to  our  authors,  {vol.  2. 
ii.  210,)  it  has  not  yet  been  possible,  by  any  process  hitherto  em- 
ployed, to  free  potash  absolutely  from  water. 

The 
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our  authors  have  proved  to  exist  in  this  compound.*  The  hy- 
drogen would  also  explain  the  great  volatility  belonging  to 
potassium;  whilst  potash  appears  absolutely  fixed,  or  possessed 
only  of  that  volatility,  which  depends  on  gases  with  which 
solid  bodies  happen  to  be  in  contact. 

2.  The  property  of  potassium  and  sodium  of  giving,  with 
ammoniacal  gas,  and  with  sulphurated  hydrogen  gas,  precisely 
the  same  quvmtity  of  hydrogen  gas  as  with  water. 

To  explain  this  second  fact,  Mr.  Davy  reminds  us,  that  all 
substances  have  with  each  other  constant  and  uniform  relations 
of  saturation;  from  which  circumstance,  he  thinks,  it  follows  as 
a  necessarv  consequence,  that  potassium  must  disengage  the 
same  quantity  of  hydrogen  with  water,  the  ammoniacal  gas 
and  sulphurated  hydrogen  gas. 

Our  authors  show  that  this  explanation  does  not  agree  with 
other  facts.  They  offer  no  new  explanation  in  its  stead;  yet  they 
conclude  that  an  objection^  resting  solely  on  the  singiilarity  of 
a  fact^  which  happens  to  be  new  and  not  in  conformity  with 
other  known  facts^  does  not  rest  on  a  basis  svfficientlij  solid. 

This  reflection  does  not  remove  the  dijHiculty  arising,  with 
regard  to  the  theory  of  the  metals^  from  the  quantity,  precisely 
equal,  of  hydrogen  gas,  disengaged  by  the  action  of  potassium 
on  water,  on  sulphurated  hydrogen  gas,  and  on  ammoniacal 
gas.  This  coincidence  of  products,  in  three  cases  so  different, 
appears  to  us  a  circumstance  of  great  weight  in  the  estimate  of 
the  relative  probability  of  the  two  theories. 

3.  The  property,  possessed  by  potassium  and  sodium,  of 
absorbing  hydrogen  gas  at  a  temperature  rather  elevated, 
whilst  they  are  incapable  of  absorbing  azotic  gas  at  any  tem- 
perature whatever. 

The  whole  difficulty,  therefore,  is  reduced  to  this,  to  conceive 
that  a  quantity  of  potassium,  on  entering  into  combination  with  ox- 
igen  and  carbonic  acid,  loses  at  the  same  time  three  tenths  of  its 
former  dimensions;  which  diminution  of  volume,  perhaps,  is  not 
quite  without  precedent  in  chemical  compounds 

The  fact,  we  should  imagine,  is  only  perplexing,  because  the 
weight  of  oxigen  and  carbonic  acid  bears,  to  the  weight  of  potas- 
sium, on  account  of  its  remarkable  lightness,  a  much  greater  pro- 
portion than  the  weight  of  the  same  substances  bears  to  the  weight 
of  other  solids. 

*  As  hj'dvogen,  however  so  great  its  specific  lig-litness  may  be,  must  have 
5ome  weight,  its  combination  with  a  substance  c;.n  only  1  ssen  the  specific 
gravity  of  this  substance  by  giving  \\.  expansion.  But  e:c[;jnsu)!i.  fi-om  porous 
arrangement  of  integrant  particles,  is  not  more  difficult  to  conceive  than  ex- 
pansion from  combination  with  hydrogen. 
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It  has  been  mentioned  that,  when  potassium  acts  on  amm , 
niacal  gas,  a  substance  is  formed  of  an  olive  colour.  When 
this  substance  is  heated,  three  fifths  of  ammonia,  or  of  the  ele- 
ments which  compose  it,  are  disengaged,  In  the  theory  of  t lie 
hydrurets  it  is  supposed,  that  two  fifths  of  the  ammonia  re- 
main then  combined  with  the  potassium,  freed  from  its  hydro- 
gen. And  in  that  of  the  metals  it  is  presumed  that  all  the  hy- 
drogen of  the  ammonia  has  been  expelled,  and  that  there  re- 
mains only  azote  in  combination  with  the  potassium.  We  have, 
therefore,  to  examine,  whether  it  is  probable  that  azote  can 
form,  with  potassium,  a  combination  sufficiently  powerful  to 
expel  all  the  hydrogen  and  remain  alone. 

We  have,  on  the  one  hand,  to  consider  the  combining  power 
of  hydrogen,  and  on  the  other,  that  of  azote.  Of  all  known 
substances  hydrogen  exhibits  the  strongest  and  the  most  ge- 
neral affinity.  To  convince  ourselves  of  this,  we  need  only  con- 
sider its  refracting  force;  the  power  it  exercises  over  oxigen, 
the  characteristic  properties  of  which  the  admixture  of  a  small 
proportion  of  hydrogen  is  sufficient  to  destroy;  and  the  nume- 
rous compounds  it  instantly  forms  under  favourable  circum- 
stances; in  particular  those  with  the  metals.  Further,  our 
authors  have  shown  that,  even  in  its  elastic  state,  it  is  capable, 
at  a  certain  elevation  of  the  thermometer,  of  combining  with 
potassium  and  sodium. 

Azote,  on  the  contrary,  forms  only  a  small  number  of  com- 
pounds of  little  stability;  and  hitherto  no  combination  of  it  has 
been  effected  v/ith  the  metals,  either  in  its  gaseous  or  nascent 
state.  Our  authors  themselves  have  tried  in  vain  to  combine 
it  with  potassium  and  sodium. 

It  appears,  therefore,  more  natural  to  us  to  ascribe  the  com- 
pound, formed  on  this  occasion,  to  the  agency  of  hydrogen  or 
of  ammonia,  than  to  that  of  azote  alone. 

After  having  discussed  the  grounds  on  which  the  theory 
of  the  hydrurets  may  be  supported,  our  authors  state  those 
which  determined  their  choice. 

We  cannot  even  mention  all  the  reasons  they  bring  forward 
in  favour  of  the  theory  of  the  metallic  nature  of  potassium  and 
sodium.  It  is  proper  that  those  who  wish  to  foim  an  opinion 
on  this  question,  should  have  recourse  to  the  work  itself.  We 
shall  confine  ourselves  to  a  few  considerations,  which  seem  to 
have  the  greatest  weight, 

1.  The  metallic  lustre,  the  opacity,  and  the  conducting  pow- 
er of  potassium  and  of  sodium.  But  these  characteristics  had 
originally  appeared  of  little  importance  to  our  authors  them- 
selves; because  at  first  they  did  not  prevent  them  from  giving 
Vol.  II.  2  Z 
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the  preference  to  the  theory  of  the  hydrurets.  Indeed  there 
are  many  other  substances  possessing  a  brilliancy  which  may 
be  called  metallic.  The  charcoal,  for  instance,  which  is  depo- 
sed, when  the  products  of  vegetable  substances  are  made  to 
pass  through  an  incandescent  tube,  possesses  this  brilliancy  in 
a  high  degree.  It  possesses  also  opacity;  moreover,  charcoal 
is  a  conductor  of  electricity. 

2.  Their  preparation  by  means  of  perfectly  dry  alkaline  car- 
bonates; and  to  this  head  belong  several  observations  on  the 
dry  state  of  alkaline  compounds. 

It  is  certain,  that  in  order  to  adopt  the  theory  of  the  hydru- 
rets^  we  must  necessarily  admit  that  the  dry  alkalies  contain  a 
certain  quantity  of  water,  as  well  as  the  muriatic  gas;  and  that, 
on  combining,  they  retain  a  proportion  of  this  water,  which 
the  action  of  the  acids,  aided  by  heat,  cannot  separate  from 
them.  But,  in  the  theory  of  the  metals^  it  is  not  necessary  to 
admit  that  potassium  and  sodium  retain,  under  the  same  cir- 
cumstances, a  quantity  of  oxigen  which  reduces  them  to  the 
second  degree  of  oxidation?  And  these  two  quantities  only 
differ  as  to  the  small  proportion  of  hydrogen,  which  is  sup- 
posed to  be  combined  with  potassium  and  sodium. 

If,  on  the  other  hand,  it  is  considered,  that  the  pure  alkalies 
exert  a  great  action  on  water,  so  that  it  is  impossible  to  de- 
prive them  of  that  which  is  incontestibly  united  with  them, 
except  by  means  of  combination;  that  they  absorb  it  from 
the  air  and  become  deliquescent,  whilst  they  can  only  attract 
oxigen  under  some  peculiar  circumstances,  and  that  then  they 
retain  it  so  feebly,  that  the  bare  contact  of  water  is  sufficient  to 
detach  from  them  all  that  portion  which  constitutes  the  last  de- 
gree of  oxidation;  it  will  not  appear  improbable  that  they  may 
retain  some  water  when  they  combine  with  the  acids,  which 
themselves  exert  a  powerful  action  on  water. 

3.  The  great  analogy  which  subsists  between  alkalies  and 
metallic  oxids. 

Ammonia,  which  our  authors  themselves  consider  as  a  com- 
pound of  hydrogen  and  azote,  weakens  very  much  this  ana- 
logy, if  it  does  not  totally  destroy  it.  The  chemical  properties 
of  oxid  of  arsenic  and  oxid  of  antimony  differ  considerably 
from  those  of  potash.  Several  metallic  oxids  form,  with  the 
alkalies,  compounds  of  considerable^stability,  which  even  crys- 
talize  regularly;  and  we  know  of  no  similar  compounds  among 
the  alkalies,  unless  alumine  and  silex  are  confounded  with 
them. 

But,  however  this  mav  be,  we  shall  proceed  to  the  discove- 
ries of  our  authors,  which  form  the  fourth  part  of  their  work. 
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This  last  partis  devoted  to  an  object  which  has  no  immedi- 
ate relation  to  the  preceding  researches,  but  which  is  not,  on 
that  account,  less  interesting.  It  is  a  new  analysis  of  vegetable 
and  animal  substances;  or  an  investigation  into  their  constitu^ 
ent  principles. 

It  is  necessary  to  recollect,  that  Lavoisier  endeavoured  to 
appU  his  important  theory  of  combustion  to  the  investigation 
of  the  nature  of  vegetable  and  animal  substances,  which  he 
considered  as  oxids;  the  one  having  for  their  basis  hydrogen 
and  carbon,  the  others  hydrogen,  carbon  and  azote.  He  saw 
that,  by  burning  these  substances  in  a  given  quantity  of  hydro- 
gen gas,  it  was  possible  to  ascertain,  from  the  water  and  car- 
bonic acid  obtained  in  the  combustion,  the  constituent  prin- 
ciples of  the  substance  burnt.  He  proceeded  on  this  plan  to 
the  analysis  of  several  of  them;  and  if  it  was  not  made  with 
that  exactness  which  has  been  attained  since,  at  least  it  cannot 
be  doubted  that  his  method  was  susceptible  of  it. 

Since  that  period  this  description  of  analysis  has  been  too 
much  neglected.  That  of  ether  and  alcohol  may,  however,  be 
mentioned,  which  has  been  made,  with  great  precision,  after 
a  similar  method. 

But  there  are  several  substances  to  which  it  would  be  Im- 
possible to  apply  Lavoisier's  method.  Our  authors  have  ima- 
gined one  equally  ingenious  and  general;  and  in  their  process 
also,  the  constituent  principles  of  a  substance  are  discovered 
by  its  combustion  in  oxigen  gas,  and  by  carefully  ascertaining 
the  quantity  of  oxigen  consumed  in  the  combustion,  the  quan- 
tity of  carbonic  acid  and  water  formed,  the  gaseous  substances 
which  may  be  disengaged,  and  the  fixed  principles  found  in 
the  solid  residue. 

All  these  results  are  obtained,  by  burning  the  substance  to 
be  examined,  by  means  of  the  oxigenated  muriate  of  potash, 
in  an  apparatus  which  gives  vent  to  the  gases  which  are  dis- 
engaged through  a  tube  plunged  under  mercury. 

A  mixture  is  made  of  a  very  exact  weight  of  the  substance, 
and  of  the  suroxigenated  perfectly  dry  muriate.  It  is  intro- 
duced into  the  apparatus  by  means  of  a  cock,  provided  with  a 
cavity  for  receiving  this  mixture,  w^hich  is  then  exposed  to  a 
sufficient  degree  of  heat.  The  gas,  which  is  evolved,  is  con- 
ducted under  the  mercury.  This  gas  is  measured,  and  the 
proportion  of  carbonic  acid,  which  it  contains,  and  of  azote, 
which  may  have  been  evolved  at  the  same  time,  ascertained. 
On  the  other  hand,  it  is  known  what  quantity  of  oxigen  the 
suroxigenated  muriate  employed  must  have  furnished.  Thus, 
from  all  these  observations  the  quantity  of  carbon,  of  oxigen 
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and  of  azote,  which  the  substance  under  examination  con- 
t^ned  is  inferred,  whilst  the  suroxigenated  muriate  gives  a 
d  "ertined  V  gh  of  muriate  of  potash.  If,  therefore,  the 
subs™contained  anv  fixed  principles,  they  ar.  found  wuh 
he  muritte  of  potash  and  separated  fron>  »;  or  else  a  parti- 
culaTop/ration  I  performed,  by  means  of  which  the  fixed  prin- 

^■''tve  «nno"de-rit  in  detail  the  apparatus  and  process  of 
our  aath!"rs.  They  give  the  description  of  them  with  much 
care  and  neglect  none  of  the  circumstances  which  may  have  an 
influence  on  the  exactness  of  each  experiment. 

Thev  have  already  analyzed  by  this  means  fifteen  vegetable 
substances;  viz.  the  oxalic,  tartareous  mucous,  citric  and 
acetic  acids;  resin  of  turpentine,  copal,  wax  and  olive-oil; 
suc^ar  gum,  starch,  milk  sugar,  be.ch  and  oak  wood.  Each 
ZS  is  Exhibited  in  a  table,  showing  the  9— -J  f  ^^^ 
substance  employed,  that  of  the  products,  and,  finally,  the  cal 

^"Safsubstlts,  submitted  to  the  same  P-ess,  caused 

a  difScultv,  arising  from  the  azote,  a  constituent  part  of  them. 

If  0*2"     happens%o  be  in  excess  daring  the  operation,  mtrous 

Li    formeXof  which  it  would  be  difficult  to  ascertain  the 

lu-m  itv  on  the  other  hand  it  is  necessary  to  avoid  the  forma- 

Ton  of  Ammonia.  The  device  by  which  this  inconvenience  . 

avoided,  consists  in  employing  a  proportion  of  s^^^'f"    !f 

muriate  such  as  that  this  salt  be  not  in  excess,  and  yet  suffi- 

"ntn  quantity  to  transform  all  the  animal  substance  com- 

p  etely  in  o  gasf  This  proportion  is  easily  ascertained  by  pre- 

[iminar     Hals.  They  made,  in  this  manner,  the  analysis  of 

dad  fiirine  of  albumen,  of'gelatine  and  of  caseous  matter    . 

A  very  remarkable  result  from   all  these  analytical  re- 

seaVchesTerminates  this  work,  so  rich  in  results  o   importance. 

i™     s["ch,  gum  and  the  woods,  the  proportion  of  hydro- 

l  n  ifnd'oxtgenbthe  same  as  that  which  constitutes  water; 

whilst  in  animal  substances  an  excess  of  hydrogen  exists  wUh 

'z.        "n  very  nearly  the  proportions  which  constitute  am- 


monia. 
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PENAL  COBE 


OF  THE 


FRENCH   EMPIRE. 


PRELIMINARY  DISPOSITIONS. 

Article  1. 

1  ttOSE  infractions  of  the  law  to  which  such  punishments  are 
affixed  as  the  fioiice  may  inflict,  are  called  contraventions. 

Those  which  subject  the  party  to  correctional  punishment,  are 
styled  offences  or  misdemeanors. 

Those  for  which  the  law  inflicts  corporal  or  ignominious  pu- 
iaishments  are  denominated  crimes. 

\  Art.  2.  Every  attempt  to  commit  a  crime^  manifested  by  overt 
lets,  and  followed  by  a  commencement  of  execution,  if  it  have  been 
suspended  or  have  failed  of  its  effect  only  from  accidental  circum- 
stances, or  such  as  were  independent  of  the  will  of  the  perpetrator, 
IS  considered  as  the  crime  itself. 

Art.  3.  Attemfits  to  commit  offences  are  not  considered  as  ac- 
|:ual  offences,  except  in  cases  in  which  it  has  been  expressly  so  de- 
i.ermined  by  law. 

Art.  4.  No  contravention^  offence  or  crime,  shall  entail  punish- 
nnents  which  were  not  provided  by  law  for  the  same,  before  the 
:ommission  thereof 

Art.  5.  The  provisions  of  the  present  code  are  not  applicable 
.0  inilitary  contraventions,  offences  or  crimes. 

BOOK  I. 

Of  tmnisliments  in  criminal  and  correctional  cases,  and  of  their 

effects. 
Art.  6.  Punishments  for  criminal  acts  are  either  corporal  and 
gnominious,  or  ignominious  only. 
Vol.  II.  t  A 
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Art.  7.  The  corporal  and  ignominious  punishments,  are: 

1.  Death; 

2.  Hard  labour  for  life; 

3.  Transportation; 

4.  Hard  labour  for  a  limited  time; 

5.  Imprisonment. 

Branding  and  total  confiscation  may  be  inflicted,  together  with, 
a  corporal  punishment,  in  cases  determined  by  law. 
Art.  8.  The  ignominious  punishments  are: 

1.  The  pillory; 

2.  Banishment; 

3.  Depiivation  of  the  rights  of  citizenship. 
Art.  9.  Punishments  in  correctional  cases  are: 

1.  Confinement  for  a  limited  time  in  a  house  of  correction; 

2.  Deprivation  for  a  limited  time  of  certain  rights  of  citi- 

zenship, or  of  civil  or  family  rights; 

3.  Fines. 

Art.  10.  A  sentence  of  condemnation  to  the  punishments  est«.- 
blished  by  law,  does  not  operate  as  an  exemption  from  such  resti- 
tution and  damages,  as  may  be  due  to  the  injured  party. 

Art.  1 1.  Placing  the  party  under  immediate  inspection  of  the 
higher  police,  fines,  and  the  special  confiscation  of  the  instrument 
of  the  crime  or  offence,  when  it  is  the  property  of  the  offender,  or 
of  the  subject  matter  of  such  crime  or  offence,  or  things  which 
have  been,  or  were  intended  to  be  used  in  the  commission  thereof, 
are  punishments  which  may  be  inflicted  both  in  criminal  and  cor- 
rectional cases. 

CHAPTER  I. 

Of  fiunishments  in  criminal  cases. 

Art.  12.  All  persons  sentenced  to  death  shall  be  beheaded. 

Art.  13.  A  person   under  sentence  of  death  for  the  crime  of 
parricide,  shall  be  taken  to  the  place  of  execution  with  no  other  I 
garment  than  a  shirt,  barefooted,  and  with  his  head  covered  with  a 
black  veil. 

He  shall  be  exposed  on  the  scaffold  while  an  officer  of  the  court 
reads  his  sentence  to  the  spectators; — shall  afterwards  have  his 
right  hand  cut  off,  and  immediately  suffer  death. 

Art.  14.  The  bodies  of  those  so  executed  shall  be  delivered  to 
their  famiUes  if  claimed,  to  be  buried  privately  and  without  pomp. 

Art.  15.  Males  condemned  to  hard  labour,  shall  be  employed  in 
the  most  laborious  tasks;  they  shall  have  a  cannon  ball  chained  to 
their  feet,  or  shall  be  chained  together  in  pairs,  when  the  nature  of 
the  labour  in  which  they  may  be  employed,  will  admit  of  it. 

Art.  16.  Women  condemned  to  hard  labour,  shall  undergo 
their  punishment  in  workhouses. 

Art.  17.  The  punishment  of  deportation  shall  consist  in  the 
transportation  for  life  of  the  culprit,  to  a  place  selected  by  govern- 
ment, out  of  the  continental  territory  of  the  empire. 

If  the  person  so  deported  again  enter  the  territory  of  the  empire, 
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he  shall,  on  the  mere  proof  of  his  identity,  be  condemned  to  hard 
labour  for  life. 

Those  who  after  being  deported  have  not  returned  to  the  terri- 
tory of  the  empire,  but  are  found  in  countries  occupied  by  the 
French  armies,  shall  be  sent  back  to  the  place  of  their  transporta- 
tion. 

Art.  18.  Condemnations  to  bard  labour  for  life  and  to  transpor- 
tation shall  work  civil  death. 

Government  may  however  grant  to  those  who  maybe  transport- 
ed, the  entire  or  partial  exercise  of  civil  rights,  in  the  place  of  their 
new  residence. 

Art.  1 9.  Condemnations  to  hard  labour  for  a  limited  time,  shall 
not  be  for  less  than  five  years,  nor  for  more  than  twenty. 

Art.  20.  Every  convict  sentenced  to  hard  labour  for  life,  shall 
be  branded  on  the  right  shoulder,  with  a  red  hot  iron,  in  the  pub- 
lic square. 

Those  condemned  to  other  punishments,  shall  be  branded  only 
where  the  law  has  specifically  added  this  punishment. 

Offenders  sentenced  to  hard  labour  for  life,  shall  be  branded  with 
the  letters  T  P,  and  those  condemned  to  hard  labour  for  a  limited 
time  with  the  letter  T,  when  branding  is  a  part  of  their  sentence. 

The  letter  F  shall  be  added,  if  the  party  have  been  guilty  of 
forgery. 

Art.  21.  Persons  of  either  sex  sentenced  to  confinement  {la 
reclusion,)  shall  be  imprisoned  in  a  workhouse,  and  kept  at  labour, 
the  profits  of  which  may  in  part  be  appropriated  to  their  benefit, 
as  shall  be  determined  by  government. 

The  term  of  this  punishment  shall  be  not  less  than  five  years, 
nor  more  than  ten. 

Art.  22.  Every  person  sentenced  to  hard  labour  for  life,  or  for 
a  limited  time,  or  to  confinem.ent,  shall,  before  he  undergoes  his 
punishment,  be  put  in  the  pillory:  he  shall  there  remain  exposed 
to  public  view  for  the  space  of  one  hour,  with  a  scroll  placed  over 
his  head  on  which  shall  be  written  in  large  and  legible  characters, 
his  name,  profession,  domicile,  punishment  and  the  nature  of  his 
guilt. 

Art.  23.  The  term  of  the  punishment  of  hard  labour  for  a  li- 
mited time  and  of  confinement  {la  reclnsion,)  shall  begin  from  the 
day  on  which  the  convict  shall  have  been  exposed  in  the  pillory. 

Art.  24.  Condemnation  to  the  pillory  shall  take  place  as  pre- 
scribed by  art.  22. 

Art.  25.  No  sentence  can  be  executed  on  national  or  religious 
festivals,  or  on  Sundays. 

Art.  26.  The  execution  shall  take  place  on  one  of  the  public 
squares  of  the  town  or  spot  designated  in  the  sentence. 

Art.  27.  If  a  woman  condemned  to  death  declares,  and  if  it 
shall  appear,  that  she  is  pregnant,  she  shall  be  executed  after  her 
delivery. 

Art.  28.  A  person  condemned  to  hard  labour  for  a  limited  time, 
to  banishment,  confinement  {lareclusion,)  or  the  pillory^  shall  be  in- 
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capable  of  being  a  juryman,  an  arbitrator,  or  a  witness  to  instruments 
of  writing;  nor  shall  such  person  be  allowed  to  depose  in  courts  of  i 
justice,  but  merely  to  give  such  information  as  may  lead  to  other 
proof. 

He  shall  be  disqualified  from  being  a  guardian,  except  in  the 
case  of  his  own  children,  and  then  only  with  the  consent  of  the 
family. 

He  shall  forfeit  the  right  of  wearing  a  sword,  and  of  serving  in 
the  armies  of  the  empire. 

Art.  29.  Persons  condemned  to  hard  labour  for  a  limited  time, 
or  to  confinement,  shall  moreover,  when  undergoing  their  punish- 
ment, be  in  a  state  of  legal  disability,  or  civil  death;  a  trustee  shall 
be  appomted  to  manage  and  administer  their  estate,  according  to 
the  forms  prescribed  for  appointing  trustees  to  persons  in  a  state 
of  disability. 

Art.  30.  The  estate  of  the  criminal  shall  be  restored  to  him 
after  he  has  undergone  his  punishment,  and  the  trustee  shall  ren- 
der him  an  account  of  his  administration. 

Art.  31.  During  the  term  of  his  punishment  he  shall  not  be  al- 
lowed to  receive  any  money  or  provisions,  or  any  part  of  his  in- 
come. 

Art.  32.  Those  condemned  to  banishment  shall  be  transported 
by  order  of  government  out  of  the  territory  of  the  empire. 

The  term  of  banishment  shall  not  be  less  than  five  years,  nor 
more  than  ten. 

Art.  33.  If  the  person  so  banished,  should  during  the  term  of 
his  banishment  reenter  the  territory  of  the  empire,  he  shall,  on  the  \ 
mere  proof  of  his  identity  be  condemned  to  transportation. 

Art.  34.  Civic  degradation  disqualifies  the  party  condemned 
from  holding  any  public  office  or  employment  and  deprives  him 
moreover  of  all  the  rights  specified  in  art.  28. 

Art.  35.  The  term  of  banishment  shall  begin  from  the  day  on 
which  the  sentence  is  finally  and  irrevocably  pronounced. 

Art.  36.  The  substance  of  all  sentences  of  death,  of  hard  labour 
for  life,  or  for  a  limited  time,  deportation,  confinement,  the  pillory, 
banishment  and  civic  degradation,  shall  be  printed  and  posted  up 
in  the  several  towns  and  places  hereinafter  mentioned,  to  wit:  the 
city  or  town  in  which  the  judgment  is  given,  that  in  which  the 
crime  or  offence  is  committed,  and  that  in  which  the  sentence  is 
executed,  and  also  in  the  chief  city  or  town  of  the  department,  and 
at  the  place  of  residence  of  the  parly  condemned.  • 

Art.  37.  General  confiscation  is  the  forfeiture  to  the  crown  of 
the  estate  and  property  of  the  party  condemned. 

It  shall  not  be  the  necessary  consequence  of  any  particular  con- 
demnation, but  shall  only  take  place  in  particular  cases  expressly 
provided  by  law. 

Art.  38.  The  forfeited  estate  shall  remain  charged  with  all  le- 
gal debts  to  the  amount  of  its  value,  and  with  an  allowance  to  the 
children  or  other  descendents,  of  one  half  of  the  portion,  of  which 
fhe  father  could  not  have  deprived  them. 
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It  shall  moreover  remain  charged  with  all  legal  claims  for  alimo- 
ny or  maintenance. 

Art.  39.  The  emperor  may  dispose  of  confiscated  estates,  in 
favour  of  the  father,  mother,  or  other  ancestors,  or  of  the  widow, 
children,  or  any  other  legitimate  descendents,  natural  or  adopted, 
or  of  any  other  relations  of  the  party  condemned. 

CHAPTER  II. 

Of  correctional  punishments. 

Art.  40.  An  offender  sentenced  to  imprisonment,  shall  be  con- 
fined in  a  house  of  correction,  where  he  shall  be  employed,  at  his 
own  choice,  in  some  one  of  the  different  works  established  in  the 
house. 

The  term  of  this  punishment  shall  not  be  less  than  six  days,  nor 
more  than  five  years,  except  for  a  repetition  of  the  same  offence  or 
in  other  cases  specially  determined  by  law. 

One  day*s  imprisonment  is  twenty-four  hours. 

One  month's,  is  thirty  days. 

Art.  41.  The  profits  of  the  work  of  each  person  detained  for  a 
correctional  offence,  shall  be  applied,  part  to  the  ordinary  expenses 
of  the  house,  part  to  procure  him  some  relief,  if  he  deserves  it,  and 
part  to  create  a  fund  to  be  delivered  to  him  on  his  discharge,  the 
whole  as  shall  be  prescribed  by  the  regulations  respecting  matters 
of  public  administration. 

Art.  42.  The  tribunals  of  correctional  jurisdiction,  may  in  cer- 
tain cases  interdict  wholly  or  in  part  the  exercise  of  the  following 
political,  civil  and  family  rights. 

1.  Voting  and  serving  as  elector; 

2.  Eligibility  to  offices; 

3.  Being  summoned  or  appointed  to  serve  on  a  jury  or  to 

exercise  any  other  public  functions,  or  employments; 

4.  Wearing  arms; 

5.  Voting  in  family  deliberations; 

6.  Being  guardian  or  trustee,  except  of  his  own  children, 

and  only  with  the  consent  of  the  family; 

7.  Being  an  arbitrator  or  a  witness  to  instruments  of  wri- 

ting; 

8.  Giving  testimony  in  courts  of  justice,  otherwise  than  for 

mere  information  leading  to  other  proof 
Art.  43.  The  tribunals  shall  not  exert  the  authority  mentioned 
in  the  preceding  article,  except  in  cases  in  which  it  shall  be  ex- 
pressly so  directed  by  law. 

CHAPTER  m. 

Of  the  lesser  Jienalties  and  other  judgments  ivhich  may  be  decreed  and 
made  part  of  a  sentence  of  condemnation  for  criines  and  offences. 
Art.  44.  The  effect  of  a  decree  placing  the  party  under  the  in- 
spection of  the  higher  police  of  the  state,  shall  be  to  give  to  govern- 
ment, as  well  as  to  the  injured  party,  the  right  of  requiring,  either 
from  the  offender,  after  he  has  undergone  his  punishment,  or  from 
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his  father,  mother,  guardian  or  trustee,  if  he  be  under  age,  a  suffi- 
cient security  for  his  good  behaviour  in  the  amount  of  the  sum  which 
may  be  decreed.  Any  person  may  be  admitted  to  give  such  security. 

On  failure  of  giving  such  security,  the  party  condemned  remains 
at  the  disposal  of  government,  who  may  either  order  his  removal 
from  a  particular  place,  or  his  permanent  residence  at  a  determin- 
ed spot  in  one  of  the  departments  of  the  empire. 

Art.  45.  In  case  of  disobedience  to  that  order,  government  may 
cause  the  party  condemned  to  be  arrested  and  detained,  for  a  space 
of  time  not  exceeding  the  period  for  which  he  was  to  remain  un- 
der the  inspection  of  the  higher  police. 

Art.  46.  If  the  party  placed  under  the  immediate  inspection  of 
government,  shall  after  being  discharged  on  security  given  as 
above,  be  condemned  by  a  sentence  or  judgment  in  the  last  resort, 
for  one  or  more  crimes  or  offences  committed  during  the  period 
for  which  the  security  was  given,  the  securities  shall  be  compelled, 
even  by  personal  arrest,  to  pay  the  sums  expressed  in  the  bond  or 
stipulation. 

The  sums  so  recovered  shall  be  appropriated  in  the  first  instance 
to  discharge  the  damages  and  costs  awarded  to  the  parties  injured 
by  those  crimes  or  offences. 

Art.  47.  Persons  condemned  to  hard  labour  for  a  limited  time 
or  to  confinement  {la  recliision,)  shall  of  course,  at  the  expiration 
of  the  term  of  their  punishment  and  during  the  remainder  of  their 
life,  remain  under  the  particular  inspection  of  the  higher  police. 

Art.  48.  Persons  under  sentence  of  banishment,  shall  of  course, 
be  placed  under  the  same  inspection  for  a  space  of  time  equal  to 
the  term  of  their  banishment. 

Art.  49.  Persons  condemned  for  crimes  or  offences  affecting 
the  internal  or  external  safety  of  the  state,  shall  be  put  under  the 
same  inspection. 

Art.  50.  With  the  exception  of  the  cases  expressed  in  the  pre- 
ceding articles,  offenders  shall  not  be  under  the  inspection  of  the 
higher  police,  unless  the  contrary  shall  have  been  specially  deter- 
mined by  lav/. 

Art.  51.  When  restitution  makes  part  of  the  sentence,  the  cul- 
prit shall  be  moreover  condemned  to  pay  to  the  injured  party  a  cer- 
tain indemnity  to  be  rated  at  the  discretion  of  the  court  or  tribunal, 
when  the  amount  thereof  shall  not  be  expressly  determined  by  law. 
That  indemnity  shall  never  be  less  than  one  fourth  of  the  amount 
of  the  restitution,  and  the  court  or  tribunal  cannot,  even  with  the 
consent  of  the  party,  direct  the  application  thereof  to  any  charitable 
or  foreign  purpose. 

Art.  52.  Sentences  to  fines,  restitution,  damages  and  costs  may 
be  executed  by  arrest  of  the  person. 

Art.  53.  If,  in  the  case  of  fines  and  costs  being  adjudged  for  the 
benefit  of  the  state,  the  imprisonment  of  the  culprit  for  the  dis- 
charge of  those  fines  has  lasted  a  full  year  after  the  expiration  of 
the  corporal  or  ignominious  punishment,  he  may,  on  proof  given 
according  to  law  of  his  entire  insolvency,  be  provisionally  set  at 
large. 
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«■  If  punished  for  an  offence .^  or  midemeanor,  he  shall  not  be  confin- 
ed for  a  longer  period  than  six  months,  remaining  however,  liable  to 
arrest,  if  he  should  afterwards  acquire  property  sufficient  to  satisfy 
the  said  fines. 

Art.  54.  If  there  should  not  be  sufficient  to  pay  both  the  fine 
and  confiscation  to  the  state,  and  the  amount  of  the  restitution  and 
damages  awarded  to  the  party,  the  latter  shall  obtain  the  preference. 

Art.  55.  All  persons  condemned  in  concert  for  the  same  crime 
or  offence,  shall  be  jointly  and  severally  answerable  for  the  fines, 
restitution,  damages  and  costs. 

CHAPTER  IV. 

Of  the  punishment  of  those  ^  noho  after  conviction  commit  a  second 
crime  or  offence. 

Art.  56.  Whoever  after  being  convicted  of,  and  sentenced  for 
the  com.mission  of  a  crime  shall  commit  another  subjecting  him  to 
deprivation  of  the  rights  of  citizenship,  he  shall  be  put  in  the  pil- 
lory. 

If  the  second  crime  be  punishable  with  the  pillory  or  banish- 
ment, he  shall  be  sentenced  to  confinement  {la  reclusion.') 

If  the  second  crime  be  punishable  with  confinement,  he  shall  be 
condemned  to  hard  labour  for  a  limited  time,  and  shall  be  branded. 

If  the  second  crime  be  of  a  nature  to  be  punished  with  hard 
labour  for  a  limited  time,  or  transportation,  he  shall  be  condemned 
to  hard  labour  for  life. 

If  the  second  crime  be  punishable  with  hard  labour  for  life,  he 
shall  be  condemned  to  death. 

Art.  57.  If  any  one  after  having  been  condemned  for  a  crime, 
shall  commit  an  offence  to  which  correctional  punishment  is  attach- 
ed, he  shall  be  condemned  to  the  maximum  of  the  correctional 
punishment  decreed  by  law,  which  may  be  increased  to  double  the 
term  thereof. 

Art.  58.  Persons  condemned  correctbnally  to  more  than  one 
year's  imprisonment,  shall  be  also,  in  case  of  a  second  offence,  sen- 
tenced to  the  maximum  of  the  punishment  decreed  by  law,  which 
may  also  be  doubled;  they  shall  moreover  be  placed  under  the  im- 
mediate inspection  of  government  for  a  term  not  under  five  years 
nor  more  than  ten. 

BOOK  II. 

.  SINGLE  chapter. 

Of  persons  punishable,  excusable,  or  responsible  for  criines 
;  or  offences. 

Art.  59.  The  accessaries  to  a  crime  or  offence,  shall  receive 
^  the  same  punishment  as  the  principals,  except  in  cases  where  the 
law  orders  it  otherwise. 

Art.  60.  Those  who  by  means  of  gifts,  promises,  threats,  abuse 
of  authority  or  power,  conspiracy  or  culpable  artifice,  shall  excite 
others  to  the  commission  of  a  crime  or  offence,  or  have  given  in- 
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structions  to  commit  the  same,  shall  be  punished  as  accessaries 
thereto. 

Those  who  shall  knowingly  supply  arms,  instruments,  or  any 
other  means  for  the  commission  of  a  crime  or  offence,  shall  be 
punished  in  like  manner. 

Those  who  shall  knowingly  aid  or  abet  the  perpetrator  or  per- 
petrators of  such  crime  or  offence  so  as  to  promote  or  facilitate 
the  commission  of  the  same,  or  lead  to  the  completion  thereof, 
shall  be  punished  in  the  same  manner,  but  shall  not  on  that  account 
be  exempted  from  the  punishments  which  are  specially  decreed  by 
the  present  code  against  the  authors  of  conspiracies  or  unlawful 
instigations,  to  the  detriment  of  the  internal  or  external  safety  oi 
the  state,  even  though  the  crime  intended  by  the  conspirators  or 
instigators  should  not  have  been  actually  committed. 

Art.  61.  Those  who  shall  knowingly  abet  or  aid  malefactors 
committing  robberies,  or  using  violence  against  the  safety  of  the 
state,  the  public  peace,  persons  or  property,  by  furnishing  them 
with  lodgings,  places  of  refuge  or  rendezvous,  shall  be  considered 
as  their  accomplices  and  punished  as  such. 

Art.  62.  Those  who  shall  knowingly  conceal  stolen  goods  in 
whole  or  in  part,  or  goods  that  have  been  embezzled  or  obtained 
by  the  commission  of  a  crime  or  offence,  shall  also  be  considered 
as  accomplices  and  punished  as  such. 

Art.  63.  Provided  always  that  the  punishment  of  death,  hard 
labour  for  life  or  deportation,  shall  not  be  applied  to  the  receivers 
mentioned  in  the  preceding  article,  unless  at  the  time  of  receiv- 
ing the  goods,  they  had  full  knowledge  of  the  circumstances  which 
made  the  principals  liable  to  one  or  other  of  those  three  kinds  of 
punishment: — otherwise  they  shall  only  be  condemned  to  hard  la- 
bour for  a  limited  time. 

Art.  64.  There  is  no  crime  or  offence,  if  the  party  accused  wa^ 
at  the  time  of  committing  the  same,  in  a  state  of  insanity,  or 
compelled  to  it  by  a  force  which  he  could  not  resist. 

Art.  65.  No  crime  or  offence  can  be  excused,  nor  the  punish- 
ment mitigated,  except  in  cases  where  the  law  declares  the  act  to 
be  excusable,  or  tolerates  a  less  rigorous  punishment. 

Art.  66.  If  the  accused  be  untler  sixteen  years  of  age,  and  it 
appears  that  he  acted  ivithout  dlscerrwient,  he  shall  be  acquitted; 
but  he  shall,  however,  according  to  circumstances,  be  sent  back  to 
his  parents,  or  lodged  in  a  house  of  correction,  there  to  be  detain- 
ed for  a  number  of  years,  to  be  determined  by  the  sentence,  how- 
ever, but  not  to  extend  beyond  the  accomplishment  of  his  twentieth 
vear. 

Art.  67.  If  it  be  proved  that  he  acted  ivith  disccrjiment,  he  shall  ' 
be  punished  as  follows: 

If  he  has  incured  the  penalty  of  death,  hard  labour  for  life  or  de- 
portation, he  shall  be  condemned  to  imprisonment  in  a  house  of 
correction,  from  ten  to  twenty  years. 

If  he  has  incurred  the  punishment  of  i:ard  labour  for  a  limited 
time  or  confinement,  he  shall  be  condemned  to  confinement  in  a 
house  of  correction  for  a  space  of  time  not  less  than  the  fourth  part, 
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nor  more  than  one  half  of  the  term,  for  which  he  might  have  been 
condemned  to  one  of  those  punishments. 

In  all  these  cases,  he  may,  by  the  sentence  or  judgment,  be  pla- 
ced under  the  immediate  inspection  of  the  higher  police,  for  five 
years  at  least,  and  for  ten  at  most. 

If  he  has  incurred  the  punishment  of  the  pillory  or  banishment, 
he  shall  be  condemned  to  confinement  in  a  house  of  correction,  for 
a  term  not  less  than  one  year  and  not  exceeding  ten. 

Art.  68.  In  none  of  the  cases  mentioned  in  the  preceding  ar- 
ticle, shall  the  person  condemned  suffer  public  exposure. 
.  Art.  69.  If  the  culprit  has  only  incurred  a  correctional  punish- 
ment, he  may  be  condemned  to  such  as  shall  be  deemed  the  most 
advisable,  provided  it  be  less  than  the  half  of  that  which  he  would 
have  undergone,  had  he  been  sixteen  years  of  age. 

Art.  70.  Punishments  by  hard  labour  for  life,  deportation,  and 
hard  labour  for  a  limited  time,  shall  not  be  inflicted  on  individuals 
who  at  the  time  of  passing  the  sentence  are  full  seventy  years  of. 
age. 

Art.  71.  These  last  mentioned  persons,  shall  be  sentenced  to 
confinement,  either  for  life  or  for  a  limited  time,  according  to  the 
term  of  the  punishment  for  which  it  may  be  substituted. 

Art.  72.  Every  person  condemned  to  hard  labour  for  life  or  a 
limited  time,  shall  as  soon  as  he  shall  have  attained  the  full  age  of 
seventy  years,  be  transferred  to,  and  remain  in  a  house  of  correc- 
tion, until  the  expiration  of  the  term  of  his  punishment,  as  if  he  had 
been  sentenced  to  confinement  only. 

Art.  73.  Every  keeper  of  an  Inn  or  lodging  house,  convicted 
of  having  harboured  for  more  than  twenty-four  hours,  a  person  wh& 
during  that  time  shall  have  committed  a  crime  or  offence,  shall  be 
civilly  responsible  for  the  restitution,  damages  and  costs  awarded 
to  the  parties  injured  by  such  crime  or  offence,  if  he  has  not  enter- 
ed on  his  book  the  name,  profession,  and  place  of  abode  of  the  of- 
fender; and  this  shall  be  exclusive  of  his  further  responsibility, 
mentioned  in  articles  1952  and  1953  of  the  Napoleon  Code.* 

Art.  74.  In  the  other  cases  of  civil  responsibility,  which  may  oc- 
cur in  criminal  and  correctionul  cases;  or  in  matters  concerning 
the  police,  the  courts  and  tribunals  before  whom  such  cases  are 
brought,  shall  conform  to  the  provisions  of  the  Napoleon  Code, 
book  iii.  title  iv.  chap.  ii.  t 

*  The  articles  of  the  Napoleon  Code  here  referred  to  arc  as  follow: 

1952.  Inn  and  lodging  h(nise  keepers  are  responsible,  as  depositaries,  f«i* 
the  effects  brought  by  travellers  lodging  at  their  house,  they  being  con- 
sidered as  a  necessary  deposit. 

1953.  They  are  responsible  if  the  effects  of  the  traveller  should  he  stolen 
or  damaged,  whether  the  theft  have  been  committed,  or  the  damage  oc- 
casioned by  the  servants  of  the  inn,  or  by  strangers  resorting  thither. 

■{■Concerning  civil  responsibiUty  in  damages  in  cases  of  trespass,  negli- 
jgencc  and  fault,  or  what  the  civilians  generally  caJl  p)\v.<;tntiQ  culparuvi. 

Vol.  II.  App.  t  1^ 
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BOOK  III. 

Of  crimes  and  offences  and  their  fiunishments. 
Title  I.  Of  crimes  and  offences  against  the  common  iveal. 

Section  I.  Of  crimes  and  offences  against  the  external  safety  of 
the  state. 

Art.  75.  Every  Frenchman  guilty  of  bearing  arhns  against 
France,  shall  suffer  death. 

His  estate  si:all  be  confiscated. 

Art,  76.  Whoever  shall  intrigue  or  correspond  with  foreign 
powers  or  their  agents,  in  order  to  induce  them  to  commit  hostili- 
ties or  make  war  against  France;  or  shall  supply  them  with  the 
means  therefor,  shall  suffer  death,  and  his  estate  shall  be  confiscated. 

The  punishment  shall  be  the  same,  even  though  hostilities  should 
not  have  been  the  consequence  of  such  intrigue  or  correspondence. 

Art.  77.  Whoever  shall  intrigue  or  correspond  with  the  ene- 
itiies  of  the  government,  in  order  to  facilitate  their  entering  the 
territory  or  dependencies  of  the  French  empire,  or  the  surrendering 
to  them  of  towns,  fortresses,  places,  posts,  ports,  magazines,  arse- 
nals, ships  or  vessels  belonging  to  France,  or  in  order  to  supply 
them  with  soldiers,  men,  money,  provisions,  arms  or  ammunition, 
or  to  promote  the  success  of  their  arms  against  the  possessions  of 
France  or  against  the  French  land  or  maritime  forces,  by  seducing 
the  officers,  soldiers,  mariners  and  others,  from  their  allegiance  to 
the  emperor  and  the  state;  shall  also  suffer  death  and  his  estate 
shall  be  confiscated. 

Art.  78.  If  the  result  of  a  correspondence  with  the  subjects 
of  an  enemy,  although  it  had  not  for  its  object  the  commission  of 
any  of  the  crimes  mentioned  in  the  preceding  article,  has  never- 
theless been  to  convey  information  to  such  enemy  prejudicial  to 
the  political  or  military  interests  of  France  or  her  allies,  those  who 
have  maintained  such  correspondence  shall  be  banished  and  shall 
moreover  be  liable  to  a  severer  punishment  if  such  information  have 
been  given  in  consequence  of  a  concerted  plan  amounting  to  an 
act  of  espionage. 

Art.  79.  The  punishments  mentioned  in  art.  76  and  77^  shall 
be  the  same  whether  the  plots  or  intrigues  expressed  in  those  ar- 
ticles, are  hostile  to  France,  or  to  her  allies,  acting  against  the 
common  enemy. 

Art.  80.  Any  public  functionary,  agent  of  the  government,  or 
any  other  person,  who,  being  intrusted  with  or  officially  apprised  of 
the  secret  of  a  negotiation  or  expedition,  shall  betray  it  to  the 
agents  of  a  foreign,  or  hostile  power,  shall  suffer  the  punishment 
expressed  in  art.  76. 

Art.  81.  Any  public  functionary  or  agent  of  the  government, 
who  being  intrusted  in  consequence  of  his  station,  with  the  plans 
of  the  fortifications,  arsenals,  ports  or  harbours,  shall  have  de- 
livered up  those  plans  or  any  of  them  to  an  enemy  or  his  agents, 
shall  suffer  death  and  his  estate  shall  be  confiscated. 

He  shall  be  condemned  to  banishment  if  he  have  delivered  up 
those  plans  to  a  neutral  or  allied  power. 
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Art.  82.  Every  other  person  who,  having  obtained  the  said  plans 
by  bribery,  fraud  or  violence,  shall  have  delivered  them  up  to  an 
enemy,  or  to  the  agents  of  a  foreign  power,  shall  be  punished  in  the 
same  manner  as  the  functionary  or  agent  mentioned  in  the  preced- 
ing article,  vrith  the  distinctions  expressed  in  the  same. 

If  the  said  plans  have  come  into  the  hands  of  the  person  who 
shall  have  delivered  them  up,  without  his  having  employed  bribery 
or  compulsion  to  obtain  the  same,  he  shall  in  the  case  first  men- 
tioned in  art.  81,  be  punished  with  deportation. 

And  in  the  second  case  of  the  same  article,  with  confinement 
from  two  to  five  years. 

Art.  83.  Whoever  knowingly  harbours  or  causes  to  be  harbour- 
ed spies  or  a  scouting  party  of  the  enemy,  shall  suff'er  death. 

Art  84.  Whoever  by  hostile  acts,  not  authorized  by  govern- 
ment, shall  expose  the  country  to  a  declaration  of  war,  shall  be 
banished;  and  if  war  has  been  the  consequence  of  such  act,  he 
shall  be  deported. 

Art.  85.  Whoever  by  acts  not  authorized  by  government,  shall 
expose  French  citizens  to  the  law  of  retaliation,  shall  be  banished. 

Section  II.   Of  crimes  agamst  the  internal  safety  of  the  state, 

§  I.  0/*  attemjits  and  conspiracies  against  the  emfieror  and  his 
family. 

Art.  86.  To  attempt  or  conspire  against  the  life  or  person  of 
the  emperor  is  high  treason;  this  crime  is  punished  like  that  of  par- 
ricide, and  in  addition  with  the  Gt^jfecation  of  the  criminal's  estate. 

Art.  87.  Attempting  or  conspiring  against  the  life  or  person 
of  the  members  of  the  imperial  family; 

Also  attempts  or  conspiracies,  the  object  of  which  shall  be. 

To  overthrow  or  change  the  government  or  order  of  succession 
to  the  throne; 

To  excite  the  citizens  or  inhabitants  to  take  arms  against  the 
imperial  authority; 

Shall  be  punished  with  death  and  confiscation  of  estate. 

Art.  88.  An  attempt  exists  the  moment  that  an  act  is  commit- 
ted or  commenced,  which  has  for  its  object,  the  commission  of  the 
above  crimes,  although  they  should  not  have  been  actually  consum- 
mated. 

Art.  89.  A  conspiracy  exists,  as  soon  as  a  resolution  to  act  is 
concerted  and  resolved  upon  by  two,  or  more  conspirators,  although 
no  attempt  has  actually  been  made. 

Art.  90.  If  there  has  been  no  plot  determined  upon,  but  merely 
a  proposition  made  and  not  agreed  to,  having  for  its  object  the 
commission  of  the  crime  mentioned  in  art.  86;  he  who  shall  have 
made  such  proposition,  shall  be  punished  by  confinement  {la  re- 
elusion.) 

The  author  of  any  proposition  not  concurred  in,  tending  to  the 
commission  of  one  of  the  crimes  mentioned  in  art.  B7^  shall  be 
banished. 
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Section  II.   Of  crimes  tending  to  disturb   the  state   by  civil  nvar^ 

the  illegal  employ  mtnt  of  armed  force  ^  or  by  public  devastation  and 

fiillage. 

Art.  91.  Every  attempt  or  conspiracy,  the  object  of  which  shall 
be  to  produce  civil  war,  by  arming,  or  exciting  the  citizens  or  in- 
habitants to  take  up  arms,  against  each  other. 

Or  to  carry  devastation,  slaughter  and  depredation  into  one  or 
more  towns  or  districts, 

Shall  be  punished  with  death  and  confiscation  of  estate. 

Art.  92.  Those  who  shall  raise  or  cause  to  be  raised  an  armed 
force,  inlist  soldiers  or  cause  them  to  be  inlisted,  or  supply  them, 
or  cause  them  to  be  supplied  with  arms  or  ammunition  without  be- 
ing thereto  authorized  by  government,  shall  suffer  death,  and  their 
estate  shall  be  confiscated. 

Art.  93.  Those  who  without  a  lawful  right  or  legitim.ate  mo- 
live,  shall  assume  the  command  of  an  army,  corps,  fleet,  squadron, 
man  of  w'ar,  fortress,  post,  port  or  town; 

Those  who,  in  defiance  of  government  shall  retain  any  military 
command  whatever; 

Commanders  who  shall  keep  their  army  together  after  its  dis- 
banding or  separation  has  been  ordered; 

Shall  suffer  death,  and  their  estates  shall  be  confiscated. 

Art.  94.  Every  person,  who  having  a  right  to  dispose  of  the 
public  force,  shall  require  or  order,  or  cause  others  to  require  or 
order  its  being  employed  to  prevent  the  making  of  a  legal  and  re- 
gular levy  of  men,  shall  be  deported. 

If  such  requisition  or  order  has  been  carried  into  effect,  the  par- 
ty shall  suffer  death,  and  his  estate  be  confiscated. 
'  Art.  95.  Any  person  who,  by  springing  a  mine  shall  destroy  or 
set  fire  to  buildings,  magazines,  arsenals,  ships  or  any  other  pro- 
perty belonging  to  the  state,  shall  suffer  death,  and  his  estate  be 
confiscated. 

Art.  96.  Whoever  shall  put  himself  at  the  head  of  a  band  of 
armed  men,  or  exercise  any  function  or  command  among  them  for 
the  purpose  of  invading  the  public  domains,  or  taking  forcible  pos- 
session of  public  moneys  or  property,  or  of  places,  towns,  fortresses, 
posts,  magazines,  arsenals,  ports,  ships  or  vessels  belonging  to  the 
state,  or  of  plundering  or  dividing  public  or  national  property,  or 
the  property  of  an  aggregate  or  corporate  body  of  citizens,  or  last- 
ly, for  the  purpose  of  attacking  or  resisting  the  public  force  when 
acting  against  the  authors  of  such  crimes,  shall  be  punished  with 
death  and  his  estate  confiscated. 

The  said  punishments  are  applicable  to  those  who  shall  direct 
the  assembling  of  such  bands,  raise  and  organize  them  or  cause 
them  to  be  raised  and  organized,  or  shall  knowingly  and  voluntarily 
furnish  them  with  arms,  ammunition  and  the  instruments  of  the 
crime,  or  send  them  convoys  ot  provisions,  or  in  any  other  manner 
act  in  concert  with  the  leaders  or  commanders  of  such  bands  or 
those  who  set  them  in  motion. 
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Art.  97.  If  one  or  more  of  the  crimes  specified  in  arts.  86,  87 
and  91,  shall  be  accomplished,  or  merely  attempted  by  a  band  or  as- 
semblage of  men,  the  punishments  of  death  and  confiscation  shall  be 
inflicted  without  any  distinction  of  rank,  on  every  one  of  the  indi- 
viduals composing  such  band,  who  shall  be  apprehended  on  xhm 
spot  where  they  may  be  assembled  together  for  seditious  purposes. 

The  leaders  of  the  sedition,  and  those  who  shall  have  held  any 
employment  or  command  whatever  in  the  band,  although  not  ap- 
prehended on  the  spot,  shall  be  nevertheless  punished  as  above. 

Art.  98.  Except  in  cases  in  which  the  seditious  meeting  shall 
have  had  for  its  object  or  result  any  one  or  more  of  the  crimes  spe- 
cified in  arts.  86,  87  and  91,  the  individuals  making  a  part  of  the 
bands  above  mentioned,  without  exercising  any  command  or  par- 
ticular function  among  them,  and  who  shall  be  apprehended  on 
the  spot,  shall  be  deported. 

Art.  99.  Those  who  knowing  the  object  and  character  of  such 
bands,  shall  voluntarily  harbour  or  conceal  them,  or  provide  them 
with  places  to  hold  their  meelings,  shall  be  condemned  to  hard  la- 
bour for  a  limited  time. 

Art.  100.  No  punishment  shall  be  inflicted  for  the  act  of  sedi- 
tion upon  those  who  have  been  members  of  such  bands  Mdthout  ex- 
ercising any  command  or  particular  function  or  employment  there- 
in, if  they  shall  have  abandoned  them  on  the  first  warning  of  th? 
civil  or  military  authorities,  and  even  afterwards,  if  apprehended 
imarmed  and  without  resistance,  in  any  other  place  than  that  where 
the  band  was  assembled. 

In  such  cases,  they  shall  only  be  punished  for  the  particular 
crimes  which  they  may  personally  have  committed,  but  may  ne- 
vertheless be  placed  for  a  term  of  five,  or  ten  years  at  most,  under 
the  immediate  inspection  of  the  higher  police. 
•  Art.  101.  Under  the  general  description  of  arms,  are  included 
all  sorts  of  engines  or  machines,  and  all  kinds  of  edged,  pointed  and 
bruising  instruments  and  tools. 

Pocket  knives,  scissors  and  common  canes  shall  not  be  reputed 
arms,  unless  when  made  use  of  to  kill,  wound  and  strike. 

The  folloiving  article  is  applicable  to  the  ivhole  of  the  present  sec- 
tion. 

Art.  102.  Those  who  by  their  discourses  in  places  of  public 
meeting,  by  handbills  posted  up,  or  printed  libels,  shall  excite  in  a 
direct  manner  the  citizens  or  inhabitants  to  the  commission  of  anv 
of  the  crimes  and  conspiracies  mentioned  in  the  present  section, 
shall  be  punished  as  principals  therein. 

.   If  however  such  provocations  prove  abortive,  their  authors  shall 
only  be  banished. 


Section  III.  Of  misprision  of  crimes  which  may  endanger  the 
internal  or  extei'nal  safety  of  the  empire. 

Art.  103.  All  persons  who,  knowing  of  conspiracies  formed,  or 
Grimes  intended  to  be  committed  against  the  internal  or  external 
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safety  of  the  state,  shall  not,  within  twenty-four  hours  after  the 
same  shall  have  come  to  their  knowledge,  give  full  and  circum- 
stantial information  thereof  (to  the  best  of  their  knowledge)  to 
the  government,  the  administrative  authorities,  or  the  judicial 
police,  shall  be  considered  guilty  of  misprision,  and  even  though 
it  be  admitted  that  they  had  no  participation  whatever  in  such 
plots  or  conspiracies,  shall  be  punished  according  to  the  grade  of 
their  offence  in  manner  following:  y 

Art.  104.  Misprision  of  the  crime  of  high  treason,  by  not  in-j 
forming  as  above  mentioned,  shall  be  punished  by  confinement.* 

Art.  105.  Misprision  of  the  other  crimes  and  conspiracies  men«*^ 
tioned  in  the  present  chapter,  shall  be  punished  by  imprisonment 
for  a  term  not  less  than  two  and  not  more  than  five  years,  and  a  fine 
from  five  hundred  to  two  thousand  francs. 

Art.  106.  It  is  no  justification  on  a  charge  of  misprision  that 
the  party  did  not  approve  of  the  crime  or  conspiracy,  that  he  op- 
posedj  or  even  endeavoured  by  persuasion  to  prevent  it. 

Art.  107.  Nevertheless  if  the  author  of  the  crime  or  conspiracy 
be  the  husband  or  wife,  (though  divorced)  lineal  ascendent  or  de- 
scendent,  brother  or  sister,  or  allied  in  the  same  degrees  to  per- 
sons accused  of  misprision,  such  person  shall  not  be  liable  to  the 
punishments  mentioned  in  the  preceding  articles,  but  may  be  placed 
by  the  sentence  or  judgment,  under  the  immediate  inspection  of 
the  higher  police,  for  a  term  not  exceeding  ten  years. 

Art.  108.  Those  who  being  concerned  in  a  plot  or  conspiracy 
against  the  internal  or  external  safety  of  the  state,  shall  before  such 
plot  or  conspiracy  has  been  carried,  or  attempted  to  be  carried  into 
execution,  and  before  any  prosecution  is  commenced,  give  the  first 
information  to  the  authorities  mentioned  in  art.  103,  of  such  plot 
or  intended  crime,  its  authors  and  accomplices,  or  even  shall,  after 
prosecution  commenced,  procure  the  arrestation  of  such  authors  or 
accomplices,  shall  be  exempted  from  the  above  punishments,  but 
may  nevertheless  be  sentenced  to  remain  for  life  or  a  limited  time 
under  the  immediate  inspection  of  the  higher  police. 

CHAPTER  II. 
Of  crimes  and  offences  against  the  cojistitutio?is  of  the  empire,. 

Section  I.  Cri7ncs  and  offences  relating  to  the  exercise  of  the 
righ  ts  of  citiz  ens  hip . 

Art.  109.  When  by  riotous  assemblies,  violence  or  threats,  one 
or  more  citizens  shall  have  been  prevented  from  exercising  their 

*  The  reader  will  recollect  that  the  word  confinement ^  (in  French  reclusion) 
in  the  sense  in  whicli  it  is  used  In  this  code,  means  confinement  at  hard  labour, 
and  by  this  it  is  distingnislied  from  simple  hnprisonvient.  It  is  disting'uished 
also  from  the  punishment  of  hard  /a/>67;r,  expressly  so  called,  in  this,  that  the 
hard  labour  in  the  latter  case  is  to  be  performed  out  of  doors,  in  repairing  the 
highways,  cleanlni^  the  streets,  &c.  Whereas,  where  the  punishment  is  cov.- 
■ftnemfrt,  the  U(.boi.ii'  i:s  performed  within  doors.   See  art.  21. 


1811.]  of  the  French  Empire.  i  5 

rights  of  citizenship,  the  offenders  shall  be  imprisoned  for  six 
months  at  least,  and  two  years  at  most,  and  shall  forfeit  the  right 
of  voting,  and  being  eligible,  for  a  term  not  less  than  five  years, 
nor  more  than  ten. 

Art.  110.  If  such  crime  has  been  the  i^esult  of  a  concerted  plan 
intended  to  be  executed,  either  throughout  the  whole  empire,  or 
one  or  more  departments  or  districts,  the  punishment  shall  be  ba- 
nishment. 

Art.  111.  Every  citizen  who  being  intrusted  at  an  election  with 
the  examination  of  the  ballots,  shall  insert  spurious,  or  substractor 
alter  genuine  tickets,  or  who  shall  inscribe  on  the  tickets  of  illite- 
rate voters,  other  names  than  those  dictated  by  such  voters,  shall 
be  put  in  the  pillory. 

Art.  112.  Every  other  person  who  shall  be  guilty  of  the  acts 
specified  in  the  preceding  article,  shall  be  imprisoned  for  six 
months  at  least  and  two  years  at  most,  and  shall  forfeit  the  right 
of  voting  and  of  being  eligible,  for  a  term  not  less  than  five  years, 
nor  more  than  ten. 

Art.  1 13.  Every  citizen  who  shall,  for  any  price,  buy  or  sell  a 
vote  at  an  election,  shall  forfeit  his  right  of  citizenship  and  of  being 
elected  or  appointed  to  public  offices,  for  a  term  not  less  than  five 
years,  and  not  more  than  ten. 

The  seller  and  purchaser  of  the  vote,  shall  moreover  pay  a  fine 
of  double  the  value  of  the  consideration  received  or  promised. 

Section  II.     Attempts  agaiiist  liberty. 

Art.  1 14.  If  a  public  functionary  or  agent  of  government,  shall 
direct  or  commit  an  arbitrary  act  in  violation,  either  of  individual 
liberty,  or  the  civic  rights  of  one  or  more  citizens,  or  of  the  consti- 
tutions of  the  empire,  he  shall  be  punished  by  civic  degradation. 

If,  however,  he  can  prove  that  he  acted  by  virtue  of  orders  from 
his  superiors  in  matters  within  their  jurisdiction,  and  for  which  he 
owed  them  a  hierarchial  obedience,  he  shall  be  exempted  from  the 
punishment,  which  however  shall  in  that  case  be  inflicted  on  the 
superiors  by  whom  the  orders  may  have  been  given. 

Art.  115.  If  one  or  more  of  the  acts  mentioned  in  the  prece- 
ding article,  have  been  ordered  or  done  by  a  minister  of  state,  and 
if  after  the  representations  mentioned  in  arts.  63  and  67  of  the  se- 
natus  consultum  of  the  28thFloreal,  year  12,  (18th  of  May  1804}  he 
shall  have  refused  or  neglected  to  make  reparation  within  the  term 
prescribed  by  the  said  senatus  consultum^  he  shall  be  banished. 

Art.  116.  If  a  minister  accused  of  having  ordered  or  authorized 
an  act  against  the  constitutions,  affirms  that  his  signature  was 
obtained  by  surprise,  he  shall  be  bound  to  recal  the  act,  and  declare 
the  name  of  the  person  by  whom  it  was  so  obtained,  otherwise  he 
shall  be  personally  liable. 

Art.  117.  Damages  which  may  have  been  awarded  inconse- 
quence of  any  of  the  infringements  specified  in  art.  1 1  4,  may  be 
sued  for  and  recovered,  either  by  a  civil  suit  or  a  criminal  prosecu- 
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tion,  and  their  amount  shall  be  assessed,  not  without  due  conside- 
ration bein^  had  of  the  quality  of  the  persons,  the  circumstances, 
and  the  injury  sufi'ered.  In  no  case  however  shall  the  said  damages 
be  less  than  twenty-five  francs  for  each  day  of  unlawful  and  arbi- 
trary detention,  and  for  each  person. 

Art.  118.  If  the  act  violating  the  constitutions,  is  committed  by 
means  of  the  forged  signature  of  a  minister  or  public  functionary, 
the  authors  of  the  forgery,  and  those  who  have  knowingly  made 
use  of  it,  shall  be  condemned  to  hard  labour  for  the  longest  limited 
period  of  time  which  is  inflicted  by  law. 

Art.  1 19.  Officers  of  the  police,  whether  administrative  or  ju- 
dicial, who  refuse  or  neglect  to  pay  due  attention  to  a  legal  applica- 
tion for  the  purpose  of  ascertaining  an  illegal  and  arbitrary  deten- 
tion, either  in  the  public  prisons  or  elsewhere,  and  do  not  prove 
that  they  have  reported  the  same  to  the  superior  authority,  shall 
be  punished  by  civic  degradation  and  pay  damages  which  shall  be 
assessed  as  in  art.  1 17. 

Art.  120.  All  gaolers  and  keepers  of  houses  of  confinement 
who  receive  a  prisoner  without  a  warrant  or  provisional  order  of 
the  government: — thoee  who  detain  or  have  refused  to  produce  him 
to  the  police  officer  or  the  bearer  of  his  orders,  without  showing  an 
order  of  a  judge  or  imperial  attorney  to  the  contrary; — those  also 
who  refuse  to  exhibit  their  register  to  the  police  officer,  shall  be 
condemned,  as  guilty  of  arbitrary  detention,  to  imprisonment  for  a 
term  not  less  than  six  months  and  not  more  than  two  years,  and  to 
a  fine  from  sixteen  to  two  hundred  francs. 

Art.  121.  Every  officer  of  the  judicial  police,  attorney-general, 
or  imperial  attorney  or  his  deputy,  and  every  judge  who  sliall  ob- 
tain, give  or  sign  a  judgment,  order  or  warrant  leading  to  the  pro- 
secution or  accusation,  either  of  a  minister,  member  of  the  senate, 
of  the  council  of  state  or  legislative  body,  without  the  authorization 
prescribed  by  the  constitutions,  ar  who,  except  in  the  case  of  a 
party  taken  Jiagrante  delicto^  or  of  public  notoriety,  shall  without 
such  authorization  give  or  sign  an  order  or  warrant  to  apprehend 
or  arrest  one  or  more  ministers,  members  of  the  senate,  of  the 
council  of  state  or  legislative  body,  shall  be  guilty  of  forfeiture,* 
and  as  such,  be  sentenced  to  civic  degradation. 

Art.  122.  All  general  or  imperial  attorneys,  their  deputies,  all 
judges  or  other  public  officers,  who  shall  confine  an  individual,  or' 
cause  him  to  be  confined  in  other  places  than  those  appointed  by  the 
government  or  public  administration,  or  shall  bring  a  citizen  before 
a  court  of  assize  or  special  court,  before  he  has  been  legally  indict* 
ed,  shall  likewise  be  punished  by  civic  degradation. 

•  It  is  to  be  observed  that  the  word  forftiture  which  in  the  Eng-lish  law 
means  the  same  thing  as  covJiscation^theXe^ViX  effector  punishment  of  certain 
acts  or  crimes,  is  substantivelv  used  in  this  code  for  the  crime  itse/f.  See  arts. 
127,  166. 
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Section  III.  Combination  of  public  functionaries. 

Art,  123.  Every  combination  or  concert  of  measures  contrary 
to  law,  either  by  meetings  of  individuals  or  bodies  intrusted  with 
any  part  of  the  public  authority,  or  by  deputation  or  correspondence 
between  them,  shall  be  punished  by  imprisonment  for  a  period 
of  not  less  than  two,  and  not  more  than  six  months,  which  shall  be 
inflicted  on  each  and  every  offender,  who,  moreover,  may  be  de- 
prived of  his  rights  of  citizenship,  and  rendered  incapable  of  every 
kind  of  public  employment,  for  a  term  not  exceeding  ten  years. 

Art.  134.  If,  by  the  means  above  mentioned,  measures  are  con- 
certed against  the  execution  of  the  laws,  or  against  the  orders  of 
government,  the  offenders  shall  be  banished. 

If  such  a  combination  take  place  between  the  civil  authorities 
and  the  military  corps  or  their  chiefs,  its  authors  or  instigators 
shall  be  deported;  the  other  parties  shall  be  banished. 

Art.  125.  If  the  object  or  result  of  such  a  combination  be  a  plot 
or  conspiracy  against  the  internal  safety  of  the  state,  the  i>arties 
shall  suffer  death,  and  their  estates  shall  be  confiscated. 

Art.  126.  If  public  functionaries  combine  together  and  resolve 
or  agree  to  give  in  their  resignations  with  the  view,  or  so  as  to  im- 
pede or  suspend  the  administration  of  justice  or  the  execution  of 
any  public  service  whatever,  they  shall  be  guilty  oi  forfeiture*  and 
punished  by  civil  degradation. 

Section  IV.  Encroachments  on  the  administrative  and  judicial, 
authority. 

Art.  127.  All  judges,  general  or  imperial  attorneys  or  their 
deputies,  or  officers  of  the  judicial  police,  who  interfere  with  the 
functions  of  the  legislative  authority,  either  by  regulationsf  en- 
croaching on  the  said  authority,  or  by  staying  or  suspending  the 
execution  of  one  or  more  laws,  or  by  deliberating  on  the  question 
whether  or  not  the  laws  are  to  be  published  or  executed,  shall  be 
guilty  of  forfeiture  and  punished  by  civic  degradation. 
I  All  judges,  general  or  imperial  attorneys  or  their  deputies,  and 
Officers  of  the  judicial  police  who  exceed  their  powers  by  interfer- 
^gwiththe  functions  of  the  administrative  authorities,  either  by  reg- 
ulations encroaching  upon  the  said  authorities  or  by  forbidding  the 
execution  of  their  orders,  or  who  having  permitted  or  ordered  offi- 
cers of  administration!  to  be  cited  before  them  to  answer  for  acts 
done  in  the  exercise  of  their  functions,  shall  persist  in  carrying 
such  regulations  or  citations  into  effect,although  the  same  may  have 

*  See  note  on  preceding  page 

f  Before  the  revolution,  the  parliaments  of  France  not  unfrequently  in- 
erfered  with  the  legislative  authority,  by  rules  or  orders  of  court  called  re- 
gulations (rt^giements),  and  the  practice  being  ancient,  they  could  not  easily 
:)e  restrained  by  the  royal  authority. 

t  By  the  general  description  oi  officers  of  adfuitiistration,  ave  understood 
:hGse  employed  in  every  branch  of  civil  authority,  other  than  tlie  legis]ati^^  -e 
\nd  judicial. 

Vol.  II.  App.  tC 
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been  declared  null  and  void,  or  they  raay  have  received  notice  of  a 
conflicting  claim  of  jurisdiction,  shall  be  adjudged  guilty  of  the 
like  offence  and  punished  in  like  manner. 

Art.  128.  Judges,  who,  after  the  administrative  authority  has,, 
in  a  legal  manner,  claimed  the  cognisance  of  a  case  submitted  to 
them,  shall  nevertheless  proceed  to  judgment  before  the  superior 
authority  has  decided  thereon,  shall  be  severally  fined  in  not  less 
than  sixteen,  and  not  more  than  one  hundred  francs. 

The  law  officers*  who  may  have  moved  for,  or  given  their 
opinions  in  favour  of,  such  judgments,  shall  be  punished  in  the  same 
manner. 

Art.  129.  All  Judges,  who  after  a  legal  objection  made  by  the 
parties  interested,  or  by  the  executive  authority,  shall  without  being 
thereto  authorized  by  government,  make  regulations  or  award  pro- 
cess against  its  agents  on  a  charge  of  crimes  or  offences  commit- 
ted in  the  exercise  of  their  functions,  shall  be  severally  fined  in  not 
less  than  one  hundred,  and  not  more  than  five  hundred  francs. 

The  same  punishment  shall  be  applied  to  law  officers  and  officers 
of  the  police,  who  move  or  apply  for  such  regulations  or  process. 

Art.  130.  All  prefects,  sub-prefects,  mayors  and  other  officers  j 
of  the  administration,  who  interfere  with  the  functions  of  the  legis-  ! 
lative  authority,  as  expressed  in  art.  127,  or  presume  to  make.  I 
arretes  intimating  any  order  or  prohibition  whatever  to  any  court  ' 
or  tribunal,  shall  be  punished  by  civic  degradation. 

Art.  131.  If  such  officers  encroach  upon  the  judicial  authority,  , 
by  usurping  jurisdiction  over  private  controversies  and  claims,  the  | 
cognisance  of  which  belongs  to  the  public  tribtmals,  and  do,  notwith- 
standing the  objections  of  one  or  more  of  the  parties,  proceed  to 
judgment,  before  the  superior  authority  has  decided  thereon,  they 
shall  be  fined  in  not  less  than  sixteen,  and  not  more  than  one  hun- 
dred and  fifty  francs. 

CHAPTER  111. 

Crimes  and  offences  agaiiist  the  jiublic  peace. 

Section  I.  Of  the  Crimen  falsi. \ 

§  I.  Counterfeiting  of  coin. 

Art.  1 32.  Whoever  shall  counterfeit  or  adulterate  gold  or  silver 
coin,  having  a  lawful  currency  in  France,  or  be  concerned  in  utter- 
ing, or  in  importing  the  same  into  the  French  empire,  shall  suffer 
death  and  his  estate  be  confiscated. 

*  Officiers  du  ministere piibliqne,  by  wliich  are  meant  the  attorneys  and  advo- 
cates general,  and  other  law  officers  oftlie  crown,  whose  opinion  is  generally 
required  in  the  courts  of  justice,  in  causes  in  which  the  public  is  concerned. 

t  The  title  of  this  chapter  is  in  the  original — Du  Faux — {offalsehood) 
and  implies  not  only  forgery,  properly  so  called,  but  e\ery  species  of  crimi- 
nal acts  founded  on  fraud,  falsehood  or  deceit.  There  is  no  word  \\\  the 
English  language  of  such  comprehensive  meaning. 
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3  Art.  133.  Whoever  shall  counterfeit  or  adulterate  brass  or  cop- 
per coin  having  a  lawful  currency  in  France,  or  be  concerned  in 
ottering  the  same  or  importing  it  into  the  French  empire,  shall  be 
punished  by  hard  labour  for  life. 

Art.  134.  Every  person  who  in  France  shall  counterfeit  or 
adulterate  foreign  coins,  or  be  concerned  in  uttering  or  importing 
counterfeit  or  adulterated  foreign  coins,  shall  be  punished  by  hard 
labour  for  a  limited  time. 

Art.  135.  Those  shall  not  be  considered  parties  concerned  aa 
above  mentioned  who,  having  received  counterfeited  or  adulterated 
coins,  put  them  again  in  circulation,  believing  them  to  be  genuine. 

The  person,  however,  who  makes  use  of  such  coin,  after  he  has 
ascertained  that  it  is  counterfeited  or  adulterated,  shall  pay  a  fine  not 
less  than  treble,  and  not  more  than  six  times  the  nominal  amount 
of  the  coin  which  he  may  have  put  into  circulation.  The  fine  shall 
in  no  case  be  less  than  sixteen  francs. 

Art.  136.  Those  who  having  knowledge  of  a  coinage  or  deposit 
of  counterfeit  or  adulterated  gold,  silver,  brass  or  copper  coin  le- 
gally current  in  France,  and  who  do  not  within  twenty-four  hours 
give  information  thereof  to  the  officers  of  administration  or  to 
the  judiciary  police,  although  it  should  be  admitted  that  they  were 
not  concerned  therein,  shall  nevertheless  for  their  delinquency  in 
not  giving  information  as  above,  be  punished  by  imprisonment  from 
one  month  to  two  years. 

Art.  137.  Lineal  ascendents  and  descendents,  husbands  or 
wives  (although  divorced)  and  the  brothers  or  sisters  of  the 
offenders  and  those  related  to  them  by  marriage  in  the  same  de- 
grees, are  excepted  from  the  provisions  of  the  last  article. 

Art.  138.  Persons  guilty  of  the  crimes  mentioned  in  arts.  132 
and  133,  shall  nevertheless  be  exempted  from  punishment,  if  be- 
fore the  consummation  thereof,  and  before  prosecution  commenced, 
they  give  information  of  the  crime  and  its  authors  to  the  lawful  au- 
thorities, or  if  even  after  prosecution  begun,  they  cause  or  procure 
the  other  offenders  to  be  arrested. 

They  may  however,  be  placed  for  life,  or  for  a  limited  time,  un- 
der the  immediate  inspection  of  the  higher  police. 

§.  II.  Counterfeiting   the   seals   of  the  state^  bank-notes,  fiublic 
securities,  /luncheons,  stam/is  and  marks. 

Art.  139.  Those  who  shall  counterfeit  the  seal  of  the  state,  or 
make  use  of  such  counterfeit  seal,  and  likewise  those  who  shall 
counterfeit  or  alter  either  public  securities  issued  and  stamped  by 
the  treasury,  or  bank-notes  authorized  by  law,  or  who  shall  make 
use  of,  or  introduce  the  same  into  the  French  empire,  shall  suffer 
[death,  and  their  estate  be  confiscated. 

i  Art.  140.  Those  who  shall  counterfeit  or  alter  one  or  more  of 
ithe  national  stamps,  the  hammers  used  for  marking  forest  trees, 
the  puncheons  for  the  stamping  of  articles  of  gold  or  silver  manu- 
^'acture,  or  make  use  of  the  same  so  counterfeited  or  altered,  shall 
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be  punished  by  hard  labour  for  the  longest  limited  period  of  time 
inflicted  by  law. 

Art.  141.  Wlioever  shall,  by  unlawful  means,  obtain  possession 
of  the  genuine  stamps,  hammers  or  puncheons  mentioned  in  art. 
140,  and  make  use  of  the  same  to  the  prejudice  of  the  rights  or 
interest  of  the  state,  shall  be  punished  by  confinement  {la  rer 
elusion.) 

Art.  142.  Those  who  shall  counterfeit  the  marks  intended  to  be 
affixed  or  imprinted  in  the  name  of  government  to  or  on  the  dif- 
ferent kinds  of  produce  or  merchandise,  or  shall  make  use  of  the 
same,  so  counterfeited,  and  those  who  shall  counterfeit  the  seal, 
stamp  or  mark  of  any  authority  whatever,  or  of  a  private,  commer- 
cial or  banking  institution,  or  shall  make  use  of  the  same,  shall  be 
punished  by  confinement  (Ja  reclusion.) 

Art.  143.  Whoever  shall,  by  unlawful  means  obtain  possession 
of  the  genuine  seals,  stamps  or  marks  mentioned  in  art.  142,  and 
make  use  of  the  same,  to  the  prejudice  of  the  rights  or  interest  of 
the  state,  or  of  any  public  authority  whatsoever,  or  even  of  a  pri- 
vate establishment,  shall  be  put  in  the  pillory. 

Art.  144.  The  provisions  contained  in  arts.  136,  137  and  138, 
are  applicable  to  the  crimes  mentioned  in  art.  1 39. 

§  III.   Of  forgery  of  authentic  or  public.^  and  of  banking  or 
commercial^  documents  or  writings. 

Art.  145.  Every  public  officer  or  functionary,  who  in  the  exer- 
cise of  his  office,  shall  have  committed  forgery,  either  by  false  sig- 
natures, by  altering  deeds,  writings  or  signatures,  by  introducing 
supposititious  parties,  or  by  additions,  insertions  or  interlineations 
in  a  register  or  other  public  instrument,  after  the  same  is  closed, 
shall  be  punished  by  hard  labour  for  life. 

Art.  146.  Every  public  officer  or  functionary,  who  in  drawing 
up  or  preparing  instruments  of  writing  in  the  execution  of  his  of- 
fice, shall  fraudulently  misstate  facts  or  circumstances,  either  by  in- 
serting covenants  different  from  those  dictated  by  the  parties,  or 
by  certifying  as  true,  what  he  knows  to  be  false,  or  stating  facts 
as  admitted  which  in  truth  were  not  so,  shall  also  be  punished  by 
hard  labour  for  life. 

Art.  147.  Every  other  person  who  shall  commit  forgery  of  au-' 
ihentic  or  public,  and  of  banking  or  commercial  documents  or  wri- 
tings, 

Either  by  counterfeiting  or  altering  instruments  of  writing  or 
signatures; 

By  fabricating  covenants,  agreements,  obligations,  receipts  or 
other  expressions  of  the  will  of  parties;  or  inserting  the  same  in 
instruments  already  made  and  executed; 

By  adding  to,  or  altering  clauses,  or  statements  of  facts  which" 
such  instruments  were  intended  to  evidence, 

Shall  be  punished  by  hard  labour  for  a  limited  time. 

Art.  148.  In  all  the  cases  mentioned  in  this  paragraph,  the  per- 
son or  persons  who  have  made  use  of  such  forged  instruments, 
shall  be  punished  by  hard  labour  for  a  limited  time. 
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>  Art.  149.  Forgeries  committed  in  passports  and  feuilles  de 
route  are  not  included  in  the  provisions  of  this  section,  beinp; 
hereinafter  specially  provided  for. 

§  IV.   Of  forgeries  in  firix>ate  writings. 

Art.  150.  Every  person  who  by  any  of  the  acts  specified  in  art. 
147,  shall  commit  forgery  in  private  writings,  shall  be  punished  by 
confinement. 

Art.  151.  Whoever  shall  make  use  of  such  forged  writings, 
shall  be  punished  in  like  manner. 

Art.  152.  Forged  certificates  as  hereinafter  described,  are  not 
meant  to  be  included  in  the  dispositions  of  this  section. 

§  V.   Of  forgeries  in  fiass/iorts,  feuilles  de  roiite'^  and   certifi- 

cates. 

Art.  153.  Whoever  shall  forge  a  passport  or  alter  one  which 
was  originally  genuine,  or  make  use  of  the  same,  shall  be  impri- 
soned for  a  period  not  less  than  one  year,  and  not  more  than  five. 

Art.  154.  Whoever  shall  assume  a  false  name  in  a  passport,  or 
appear  as  witness  for  the  obtaining  of  the  said  passport,  shall  be 
imprisoned  for  a  term  not  less  than  three  months,  and  not  more 
than  one  year. 

Inn  or  lodging-house  keepers,  who  shall  knowingly  enter  in 
their  books,  under  false  or  fictitious  names,  persons  lodged  in  their 
houses,  shall  be  imprisoned  for  a  period  not  less  than  six  days,  and 
not  more  than  one  month. 

Art.  155.  Public  officers  who  shall  deliver  a  passport  to  a  per- 
son they  do  not  personally  know,  without  having  his  name  and  pro- 
fession attested  by  two  citizens  known  by  them,  shall  be  imprison- 
ed from  one  to  six  months. 

If  the  officer,  though  informed  of  the  deception,  does  neverthe- 
less deliver  the  passport  under  a  fictitious  name,  he  shall  be  ba- 
nished. 

Art.  156.  Whoever  shall  forge  2i  feuille  de  route^  or  alter  one 
which  was  originally  genuine,  or  make  use  of  the  same,  shall  be 
punished  as  follows: 

If  the  object  of  forging  documents  was  only  to  escape  the 
vigilance  of  the  public  authorities,  he  shall  be  imprisoned  for  a  pe- 
riod not  less  than  one  year  and  not  more  than  five. 

If  the  public  treasury  has  paid  to  the  bearer  of  the  forged  feuille 
de  route  travelling  expenses  which  were  not  due  to  him,  or  ex- 
ceeding what  he  was  intitled  to  receive,  the  whole  however  not 
exceeding  one  hundred  francs,  he  shall  be  banished. 

And  if  the  sum  unduly  received  by  the  bearer  of  the  feuille, 

*  Feiiille  de  route — is  a  document  delivered  by  the  proper  officers  to  military 
men  under  marchinsf  orders.  It  contains  the  itinerary  of  their  route  and  the 
sums  which  they  are  to  receive  for  their  expenses  in  the  different  towns 
I    through  wliich  tliey  pass. 
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amounts  to  one  hundred  francs  or  more,  he  shall  be  punish- 
ed by  confinement. 

Art.  157.  The  puishments  expressed  in  the  preceding  article, 
shall  be  inflicted  according  to  the  distinctions  specified  in  the  same, 
on  every  person  who  shall  obtain  a  feuille  de  route  from  a  public 
officer  under  a  fictitious  name. 

Art.  158.  If  the  public  officer  was  informed,  when  he  delivered 
the  feuille  de  route^  that  it  was  applied  for  under  a  fictitious  name, 
he  shall  be  punished  as  follows: 

In  the  first  case  specified  in  art.  156,  by  banishment. 

In  the  second  case  mentioned  in  the  same  article,  by  confinement 
Qa  re  elusion.') 

In  the  third  case,  by  hard  labour  for  a  limited  time. 

Art.  159.  Any  person  who  in  order  to  exempt  himself,  or  ta 
free  another  from  any  kind  of  public  service,  shall  forge,  under  the, 
name  of  a  physician,  surgeon  or  other  practitioner  or  officer  in  the 
health  department,  a  certificate  of  bad  health  or  infirmity,  shall  be . 
punished  by  imprisonment  for  a  period  not  less  than  two  years  and 
not  more  than  five. 

Art.  160.  Every  physician,  surgeon  or  other  practitioner  or  of- 
ficer in  the  health  department,  who,  to  screen  a  person,  shall  falsely 
certify  that  the  party  is  afflicted  with  complaints  or  infirmities  which 
exempt  him  from  public  service,  shall  be  imprisoned  from  two 
years  to  five. 

If  he  has  been  bribed  by  gifts  or  promises,  he  shall  be  banished 
and  the  party  who  thus  seduced  him,  shall  suffer  the  same  punish- 
ment. 

Art.  161.  Whoever  shall  foi'^e  under  the  name  of  a  public  func- 
tionary or  officer,  a  certificate  of  good  behaviour,  indigence,  or 
any  other  circumstance,  the  object  of  which  is  to  conciliate  the 
bounty  of  government  or  other  persons  in  favour  of  the  bearer  of 
the  same,  or  to  procure  him  employment,  credit  or  assistance, 
shall  be  imprisoned  from  six  months  to  two  years. 

The  same  punishment  shall  be  inflicted,  1st,  On  the  offender  who 
shall  alter  a  genuine  certificate  of  a  similar  description,  in  order  to 
enable  a  person  to  make  use  of  it,  other  than  the  one  to  whom  it 
was  originally  delivered;  2d,  on  every  individual  who  shall  make 
use  of  the  same. 

Art.  162.  False  certificates  of  any  other  nature  or  description, 
from  which  there  might  result  an  injury  to  private  persons  or  to 
the  public  treasury,  shall  be  punished  as  expressed  ip  the  third  and 
fourth  paragraphs  of  the  present  section. 

General  provisions. 

Art.  163.  The  punishments  enacted  against  the  persons  who  , 
have  made  use  of  false  or  counterfeit  coins,  bills,  seals,  stamps, 
hammers,  puncheons,  marks  and  writings,  shall  not  obtain  when 
the  person  who  shall  have  made  use  of  the  same,  was  ignorant  of 
the  forgery. 

Art.  164.  In  all  cases  where  the  punishment  for  forgery  does 
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not  work  forfeiture  of  estate,  the  offenders  shall  be  condemned  to 
pay  a  fine,  the  maximum  of  which  shall  not  be  higher,  than  the  va- 
lue of  one  fourth  part  of  the  illegal  profit  or  advantage  which  may 
have  resulted  from  the  forgery,  or  which  was  contemplated  by  the 
authors  of  the  crime,  their  accomplices,  or  those  who  made  use  of 
the  said  forgery.  The  minimum  of  such  fine  is  one  hundred  francs. 
Art.  165.  Every  person  condemned,  for  the  crime  of  forgery, 
either  to  hard  labour  for  a  limited  time  or  even  to  confinement  (re- 
elusion)  shall  be  branded. 

Section  II.  Of  forfeiture  and  of  the  crimes  and  offences  offiublic 
functionaries  in  the  exercise  of  their  offices. 

Art.  16^.  Every  crime  committed  by  a  public  functionary  in  the 
exercise  of  his  office,  is  2k  forfeiture.'* 

Art.  167.  Every  forfeiture  to  which  the  law  has  not  affixed  a 
severer  punishment,  is  punished  by  civic  degradation. 

Art.  168.  Mere  offences  committed  by  a  public  functionary  do 
not  amount  to  forfeiture. 

§  I.  Of  embezzlement  by  depositaries  of  public  firoiierty. 

Art.  169.  Every  collector  or  person  employed  in  the  collection 
of  public  moneys,  and  every  public  depositary  or  accomptant  who 
shall  secrete  or  embezzle  public  or  private  moneys  or  government 
1  securities,  documents,  titles,  deeds  or  movables  coming  to  his 
hands  by  virtue  of  his  office,  shall  be  condemned  to  hard  labour  for 
a  limited  time,  if  the  effects  thus  secreted  or  embezzled  be  of  the 
I  value  of  more  than  three  thousand  francs. 

i  Art.  170.  The  punishment  by  hard  labour  for  a  limited  time, 
'  shall  likewise  be  inflicted,  whatever  be  the  value  of  the  moneys  or 
effects  purloined  or  embezzled,  if  that  value  be  equal  to,  or  exceeds 
i  either  one  third  part  of  the  moneys  received  in  payment  or  deposit, 
I  if  the  same  have  been  received  at  one  time;  or  the  whole  amount 
i  of  the  security  given  by  the  officer  for  the  due  execution  of  his 
I  trust,  if  such  security  is  required  by  law,  or  one  third  part  of  the 
.  average  receipts  of  his  office  for  one  month,  if  his  receipts  are  suc- 
cessive and  if  he  is  not  bound  to  give  security  for  the  same. 

Art.  171.  If  the  value  of  the  moneys  or  effects  subtracted  or 
embezzled,  be  less  than  three  thousand  francs,  and  at  the  same  time 
does  not  equal  or  exceed  the  several  and  respective  amounts  men- 
tioned in  the  preceding  article,  the  punishment  shall  be  imprison- 
ment for  a  period  not  less  than  two  years  and  not  more  than  five, 
and  the  party  sentenced  shall  be  declared  forever  incapable  of  exer- 
cising any  public  office. 
;  Art.  172.  In  the  cases  expressed  in  the  preceding  articles,  the 
offender  shall  uniformly  be  adjudged  to  pay  a  fine,  the  maximum 
of  which  shall  be  equal  to  one  fourth  part  of  the  amount  of  the  res- 

*  *Se«  note  to  art.  121. 
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titution  and  idemnities  due;  the  minimum  to  one  twelfth  part  of 
the  same. 

Art.  173.  Every  judge,  administrator,  public  officer  or  function- 
aiy,  who  shall  destroy,  suppress,  embezzle  or  garble  the  title- 
deeds,  exhibits  and  vouchers  deposited  in  his  hands,  or  delivered 
or  communicated  to  him  in  his  official  capacity,  shall  be  sentenced, 
to  hard  labour,  for  a  limited  time. 

All  agents  of  government  or  depositaries  of  public  property  and 
their  deputies  or  clerks,  guilty  of  embezzlement,  shall  be  punished 
in  the  same  manner. 

§  II.   Of  extortion. 

Art.  174.  Every  public  functionary  or  officer,  his  deputies  or 
clerks,  every  collector  of  duties,  taxes,  contributions,  tolls,  public 
rents,  and  his  deputies  or  clerks,  who  shall  be  guilty  of  the  crime 
of  extortion,  by  collecting  or  receiving,  or  causing  to  be  collected  or 
received  what  they  know  not  to  be  due,  or  exceding  what  is  due  for 
duties,  taxes,  contributions,  tolls  or  rents,  or  fpr  salaries  or  pay,  shall 
be  punished,  to  wit: — The  functionaries  or  public  officers  by  con- 
finement; and  their  deputies  or  clerks  by  imprisonment  for  a  term 
not  less  than  two  years  and  not  more  than  five. 

The  offenders  shall  moreover  be  sentenced  to  pay  a  fine  the  max- 
imum of  which  shall  be  one  fourth  part  of  the  restitution  and  dama- 
ges which  may  be  awarded  to  the  injured  party,  and  the  minimum 
one  twelfth  part  thereof. 

§  III.   Of  offences  committed  by  fiublic  functionaries  in  being  con- 
cerned in  trade  or  other  business  incompatible  vAth  thtir  station. 

Art.  175.  Every  functionary,  public  officer  or  agent  of  govern- 
ment who,  either  openly,  or  in  the  name,  or  through  the  secret  a- 
gency,  of  others,  shall  take  or  receive  any  interest  whatever  in  sales, 
adjudications  or  contracts  made  under  his  official  inspection  or  au- 
thority, shall  be  imprisoned  for  a  term  not  less  than  six  months  and 
not  more  than  two  years,  and  shall  moreover  pay  a  fine  not  exceed- 
ing one  fourth  part  of  the  restitution  and  idemnity,  which  shall  be 
awarded  to  the  injured  party,  and  not  less  than  one  twelfth  part  of 
the  same. 

He  shall  also  be  for  ever  disqualified  from  holding  or  exercising 
any  public  office. 

This  law  is  applicable  to  every  functionary  or  agent  of  govern- 
ment, who  shall  take  any  pecuniary  interest  v»hatcverin  a  transac- 
tion or  concern  managed,  negotiated  or  carried  on  under,  or  by  vir- 
tue of  his  official  authority. 

Art.  176.  Every  commandant  of  military  divisions,  departments, 
places  or  towns,  every  prefect  or  sub-prefect,  who  within  the  limits 
of  their  respective  jurisdictions,  shall  trade,  either  openly  or  clan- 
destinely, in  com,  grain,  flour,  farinaceous  substances,  wines  or 
liquors,  other  than  the  produce  of  his  own  estate,  shall  be  fined  from 
five  hundred  to  ten  thousand  francs,  and  the  merchandise  shall  be 
confiscated. 
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j  §.  IV.  Of  bribery. 

\  ^  Art.  177.  Every  public  functionary  in  the  administrative  or  ju- 
diciaiy  department,  or  agent  for  a  public  administration,  who  shall 
accept  oifers  or  promises,  or  receive  gift^  or  presents,  as  an  induce- 
ment to  do  an  act  belonging  to  his  office,  though  in  itself  proper 
and  correct,  but  which  ought  to  be  gratuitously  performed,  shall  be 
put  in  the  pillory,  and  fined  in  double  the  value  of  the  things  pro- 
mised or  received,  and  such  fine  shall  never  be  less  than  two  hun- 
dred francs. 

This  law  is  applicable  to  every  functionary,  agent  or  deputy  of 
the  description  above-mentioned,  who  in  consideration  of  offers  or 
promises,  shall  omit  to  do  an  act,  which  it  was  his  duty  to  perform. 

Art.  178.  If  the  bribe  had  for  its  object  the  commission  of  a 
criminal  act,  for  which  the  law  enacts  a  severer  punishment  than 
that  of  the  pillory,  then,  such  severer  punishment  shall  be  inflicted 
on  the  offenders. 

Art.  179.  Whoever  by  violence  or  threats  shall  compel  or  en- 
ideavour  to  compel,  or  by  promises,  offers,  gifts  or  presents,  shall 
bribe  or  attempt  to  bribe  a  functionary,  agent  or  deputy,  of  the  de- 
scription mentioned  in  art.  177,  to  obtain  either  a  favourable  opinion, 
or  false  statements,  firoces  verbaux^  certificates  or  valuations,  either 
of  offices,  employments,  property  offered  for  sale,  public  contracts 
QT  any  object  of  profit  whatever,  and  in  short,  of  any  thing  else 
within  the  official  duty  of  such  functionary,  agent  or  deputy,  shall 
be  punished  in  the  same  manner  as  the  parties  receiving  the  bribe. 

If  however,  the  attempts  to  compel  or  bribe,  fail  in  their  effect, 
the  authors  of  such  attempts  shall  only  be  imprisoned  for  a  period 
not  less  than  three  months  and  not  more  than  six,  and  fined  from, 
one  hundred  to  three  hundred  francs. 

Art.  180.  No  restitution  shall  ever  be  made  in  kind  or  value,  of 
any  thing  given  by  way  of  bribe,  but  the  same  shall  be  confiscated 
for  the  benefit  of  the  cliaritable  institutions  of  the  place  where  the 
bribery  was  committed. 

Art.  181.  If  a  judge  of  a  court  of  criminal  jurisdiction,  or  a 
juryman,  accept  a  bribe,  in  favour  of  or  against  a  party  accused, 
he  shall  be  punished  by  confinement  and  pay  the  fine  specified  in 
art.  177. 

Art.  182.  If  in  consequence  of  such  bribe,  a  severer  punish- 
ment than  that  of  confinement  be  inflicted  on  the  accused  party,  the 
same  punishment,  whatever  it  may  be,  shall  be  inflicted  on  the  de- 
linquent judge  or  juryman. 

Art.  183.  Every  judge  or  administrator  who  shall  be  convicted 
of  having  been  influenced  in  his  decisions  by  partiality  or  enmity 
to  one  of  the  parties,  shall  be  guilty  oi  forfeiture  and  punished  by 
civic  degradation. 

Vol,  II.  App.  t  D 
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§.  V.  Of  abuse  of  authoritxj . 
First  Class.  Of  abuse  of  authority,,  to  the  detriment  of  individuals. 

Art.  184.  Every  judge,  attorney-general,  or  imperial  attorney, 
or  his  deputy,  administrator,  or  any  other  judicial  or  police  officer, 
who  shall  under  color  of  his  authority,  forcibly  enter  the  dwelling 
of  a  citizen,  except  in  the  cases  provided  by  law,  and  who  in  any 
case  shall  omit  the  formalities  prescribed  by  the  same,  shall  be 
fined  from  sixteen  to  two  hundred  francs. 

Art.  185.  Every  judge  sitting  in  court,  and  every  officer  of  ad- 
ministration, who  under  any  pretence  whatever,  even  that  of  the 
silence  or  obscurity  of  the  law,  shall  refuse  to  render  justice  to  the 
parties,  as  he  is  bound  to  do,  after  having  been  thereto  required, 
and  shall  persevere  in  such  refusal  after  a  waraing  or  express  com- 
mand from  his  superiors,  may  be  prosecuted  for  such  offence,  and 
shall  be  fined  from  two  to  five  hundred  francs,  and  interdicted  from 
exercising  public  functions  for  a  term  not  less  than  five  years  and 
not  more  than  twenty. 

Art.  186.  If  a  public  functionary  or  officer,  administrator,  agent 
or  deputy  of  the  government  or  police,  or  a  person  charged  with 
the  execution  of  a  warrant  or  decree,  a  commander  in  chief,  or 
subordinate  officer  of  the  public  force,  shall,  without  lawful  cause, 
offer  violence  or  cause  violence  to  be  offered  to  individuals,  in  or 
under  color  of  the  exercise  of  his  functions,  he  shall  be  punish- 
ed according  to  the  nature  and  degree  of  the  violence  offered,  and 
the  punishment  shall  be  graduated  in  the  proportions  hereinafter 
specified  art.  198. 

Art.  187.  Every  functionary  or  agent  of  government  or  of  the 
post  office,  who  shall  suppress  or  open  letters  intrusted  to  the  said 
office,  or  facilitate  the  suppression  or  opening  of  such  letters,  shall 
be  fined  from  sixteen  to  three  hundred  francs,  and  be  moreover 
interdicted  from  holding  any  public  office  or  employment,  for  a 
term  not  less  than  five  years  and  not  more  than  ten. 

Second  Class.  Of  abuse  of  authority^  to  the  detriment  of  the 
commonivealth. 

Art.  188.  Every  public  functionary  or  agent  of  government,  of 
whatever  rank  or  dignity,  who  shall,  by  himself  or  others,  require  i 
or  order  the  public  force  to  act  or  be  employed,  to  oppose  the  exe-  . 
cution  of  a  law,  the  collection  of  a  legal  tax,  or  the  execution  of  a  • 
judicial  warrant  or  decree,  or  of  any  order  issuing  directly  from  a  j 
lawful  authority,  shall  be  punished  by  confinement  {la  reclusion.)      | 

Art.  189.  If  such  requisition  or  order  have  had  the  intended  j 
effect,  the  punishment  shall  be  deportation.  | 

Art.  190.  The  punishments  expressed  in  arts.  188  and  189,  shall  i 
be  applied  even  to  those  functionaries  or  agents,  who  may  have  act-  ; 
ed  by  virtue  of  orders  from  their  superiors,  unless  that  order  shall  ' 
have  been  given  by  the  latter  for  objects  within  the  limits  of  their  j 
jurisdiction  or  authority,  and  for  which  atlierarchical  obedience  was  j 
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;|  due  to  them;  in  which  case,  the  above  expressed  punishments  shall 

i|  only  be  inflicted  on  the  superiors  who  have  first  given  such  order. 

I  Art.  191.  If  in  consequence  of  such  order  or  requisition, 
other  crimes  are  committed,  for  which  the  law  has  provided  seve- 
rer punishments  than  those  expressed  in  arts.  188  and  189;  such 
severer  punishments  shall  be  inflicted  upon  the  functionaries  or 

;  agents,  guilty  ofhaving  given  such  order,  or  made  such  requisition. 

'    §  VI.  Of  certain  offences,  relative  to  the  keeping  of  the  acts  and 
registers  of  the  civil  state.* 

J      Art.  192.  Officers  of  the  civil  state,  guilty  of  writing  their  acts 

j  or  records  on  loose  sheets  of  paper,  shall  be  imprisoned  for  a  period 

y  not  less  than  one  month  and  not  more  than  three,  and  fined  from 

,  sixteen  to  two  hundred  francs. 

Art.  193,  When  in  cases  where  the  law  requires  for  the  valid- 
ity of  a  marriage,  the  consent  of  the  parents,  or  other  per- 
sons, the  officer  of  the  civil  state,  shall  not  have  required  and  ob- 
tained the  proof  of  that  consent,  he  shall  be  fined  from  sixteen  to 

I  three  hundred  francs,  and  imprisoned  for  a  term  not  less  than  six 

:  months  and  not  more  than  one  year. 

Art.  194.  The  officer  of  the  civil  state,  shall  also  be  fined  from 

I  sixteen  to  three  hundred  francs,  if  he  has  received,^  before  the 
term  prescribed  by  art.  228,  of  the  Napoleon  Code,  the  act  or  at- 

■  testation  of  the  marriage  of  a  woman,  who  had  previously  been 

[  married. I 

[  Art.  195.  The  punishments  enacted  in  the  preceding  articles 
against  the  officers  of  the  civil  department,  shall  be  inflicted  upon 
them,  even  though  no  application  should  be  made  to  have  their  acts 

1  declared  null  and  void,  or  though  the  defects  thereof  should  be 

i  cured  by  the  subsequent  consent  of  the  parties.    They  shall  be 

I  moreover  liable  to  the  severer  punishments  prescribed  by  law  in 


*  There  are  certain  acts  and  registers  for  recording  births,  marriages  and 
deaths,  which  before  the  revolution  were  kept  by  the  parish  priests,  but 
that  duty  is  now  devolved  on  a  particular  officer  established  in  each  district, 
called  Officier  de  VEtat  civil.  He  performs  the  civil  solemnities  of  marriage, 
without  vhich  the  contract  is  not  binding  in  law,  and  records  every  birth, 
marriage  and  death  within  his  district,  by  an  entry  in  a  register  kept  for  the 
p\irpose,  which  being  signed  by  the  parties  interested  and  by  witnesses,  is 
called  an  acta.  The  word  state  in  the  phrase  civil  state,  is  used  in  the  sense 
of  the  civil  law  status  Iwinimnn,  the  state  or  condition  of  men  or  citizens — in 
the  same  sense  in  which  we  say  in  English,  the  state  of  marriage,  of  widow- 
hood, man's  estate^  &c.  Questions  respecting  the  validity  of  a  mai-riage,  the 
legitimacy  of  children  and  the  Uke,  are  called  in  the  French  law  questions 
oi  state,  {questions  d'etat,)  alluding  to  the  state  or  condition  of  the  party  in  soci- 
ety, which  is  the  object  of  the  controversy.  Qjiestions  ofthis  nature  are  con- 
sidered as  the  most  important  at  the  French  bar,  and  are  sure  to  command 
all  the  talents  of  the  advocate  and  the  attention  of  the  judge. 

fWhen  an  instrument  of  writing  which  the  French  law  calls  an  acte,  is 
signed  by  the  parties  in  the  presence  of  a  public  officer  who  attests  it,  tlie 
officer  is  said  to  receive  the  acte. 

t  The  article  here  referred  to  is  as  follows: — No  woman  can  contract  a 
second  marriage,  before  the  expiration  often  months  after  the  dissolution  of 
the  first. 
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cases   of  collusion,  and  further,  to  the   pains  and  penalties  pro- 
vided in  the  5th  title  of  the  1st  book  of  the  Napoleon  code.* 

§  VII.  Of  unlawfully  antici/iating  or  protracting  the  exercise 
of  public  authority. 

Art.  196.  Eveiy  public  functionary  who  shall  enter  upon  the  • 
exercise  of  his  functions  before  he  has  taken  the  oath  prescribed  by 
law,  may  be  prosecuted,  and  shall  be  fined  from  sixteen  to  one  hun- 
dred and  fifty  francs. 

Art.  197.  Every  public  functionary,  who  after  being  officially 
apprised  of  his  having  been  dismissed,  suspended,  or  lawfully  inter- 
dicted from  his  office,  shall  continue  to  exercise  the  functions  there- 
of, or  who  being  appointed  for  a  limited  time  or  by  election,  shall 
exercise  the  same  after  being  superseded,  shall  be  imppisoned  for 
a  term  not  less  than  six  months  nor  more  than  two  years,  and  fined, 
from  one  hundred,  to  five  hundred  francs.  He  shall  also  be  dis- 
qualified from  exercising  any  public  function  for  a  period  not  less 
than  five  years  and  not  more  than  ten,  to  begin  from  the  day  on 
which  his  sentence  is  given;  the  whole  however,  not  to  operate  as 
an  exemption  from  the  severer  punishments  enacted  against  offi- 
cers or  mihtary  commanders,  by  art.  93  of  the  present  code. 

Art.  198.  Except  in  cases  in  which  tlie  law  provides  specific 
punishments  for  crimes  or  offences  committed  by  public  officers  or 
functionaries,  such  of  them  as  shall  be  concerned  in  other  crimes 
or  offences  which  it  was  their  duty  to  prevent  or  punish,  shall  be 
punished  as  follows: 

If  the  offence  be  within  the  jurisdiction  of  the  correctional  po- 
lice, they  shall  undergo  the  heaviest  punishment  provided  by  law 
for  such  offence. 

If  it  be  a  crime  for  which  the  law  inflicts  corporal  punishment, 
they  shall  be  condemned  as  follows,  to  wit: 

To  confinement,  if  the  crime  when  committed  by  any  other  per- 
son, is  punishable  by  banishment  or  the  pillory: 

To  hard  labour  for  a  limited  time,  if  punishable  by  confinement; 

And  to  hard  labour  for  life,  if  the  punishment  in  the  like  case  be 
deportation  or  hard  labour  for  a  limited  time. 

In  all  other  cases  than  those  just  mentioned,  the  ordinary  punish- 
ment shall  be  inflicted  without  aggravation. 

Section  III.  Of  disturbance  of  public  order  by  ministers  of  wor- 
s/ii/ij  in  the  exercise  of  their  functions. 

§  Of  contraventions  endangering  the  civil  rights  of  individuals. 

Art.  199.  Every  minister  of  worship  who  shall  perform  the  re- 
ligious ceremony  of  a  marriage,  without  having  ascertained  that 
the  act  of  the  said  marriage  had  previously  been  passedf  before  the 

*  The  object  of  this  title  of  the  Napoleon  code,  is  to  prevent  clandestine 

marriages.  It  inflicts  rigorous  penalties  on  public  officers  concerned  therein. 

7  An  act  or  instrument  executed  in  the  presence  of  a  public  officer,  is  said 
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officer  of  the  civil  state,  shall  for  the  first  time  be  fined  from  sixteen 
to  one  hundred  francs. 

Art.  200.  If  the  same  minister  shall  commit  a  second  time  a 
ir.isdemeanor  of  the  same  nature  as  above  mentioned,  he  shall  be 
imprisoned  from  two  to  five  years,  and  the  third  time  he  shall  be 
deported. 

§  II.  Of  strictures,  censures  or  injiammatory  sentiments  directed 
against  the  fiublic  authority  in  pastoral  discourses  publicly  de~ 
Hvered. 

'  Art.  201.  Ministers  of  worship,  who  in  the  exercise  of  their 
functions,  shall  in  a  discourse  delivered  at  a  public  meeting,  cen- 
sure or  make  objection  against  the  government,  a  law,  an  imperial 
decree,  or  any  other  act  of  the  public  authority,  shall  be  imprisoned 
from  three  months  to  two  years. 

Art.  202.  If  the  discourse  contain  a  direct  instigation  to  dis- 
obeying the  laws  or  other  acts  of  the  public  authority,  or  tend  to 
the  raising  or  arming  of  one  portion  of  citizens  against  another,  the 
minister  who  shall  have  delivered  it,  shall  be  imprisoned  from  two 
to  five  years,  if  the  instigation  have  produced  no  effect,  and  banish- 
ed, if  it  has  been  the  cause  of  disobediejice  not  amounting  to  sedi- 
tion or  rebellion.  \ 

Art.  205.  If  the  consequence  o-f  s\Mh  instigation  shall  have 
been  a  sedition  or  rebellion,  the  nature  of  which  renders  one  or 
more  of  the  offenders  liable  to  a  severer  punishment  than  that  of 
banishment,  such  punishment,  whatever  it  may  be,  shall  be  inflict- 
ed upon  the  minister  who  has  been  guilty  of  the  instigation. 

§  III.  Of  strictures,  censures  cr  injiammatory  matter  directed  against 
I  the  public  authority  by  means  of  pastoral  letters. 

Art.  204.  Every  writing  containing  pastoral  instructions,  in 
whatever  form,  in  which  a  minister  of  worship  shall  take  upon 
himself  to  observe  upon,  or  censure  either  the  government  or  any 
act  of  the  public  authority,  shall  subject  the  minister  who  may  pub° 
lish  the  same,  to  the  penalty  of  banishment. 

Art.  205.  If  the  writing  mentioned  in  the  preceding  article, 

fcontains  a  direct  exhortation  to  disobedience  to  the   law  or  any 

other  acts  of  the  public  authority,   or  tends  to  excite  one  party 

'of  citizens  to  rise  against  another,  the  minister  publishing  the  same, 

shall  be  deported. 

j  Art.  206.  When  the  consequence  of  the  provocation  contained 
[in  such  pastoral  writing,  is  a  sedition  or  rebellion,  the  nature  of 
'which  renders  one  or  more  of  the  offenders  liable  to  a  severer  pu- 
nishment than  that  of  deportation,  the  same  punishment,  whatever 
it  may  be,  shall  be  inflicted  upon  the  minister  guilty  of  such  pro- 
vocation. 

in  the  French  law  to  be  tmssedhQ^ovt  him.  As  to  the  word  act,  see  note  to 
pa^eSr 
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§  IV.  Of  the  corresfiondence  of  ministers  ofworshifi,  with  foreign 
courts  or  flowers  on  religious  matters. 

Art.  207.  Any  minister  of  worship  who  shall  correspond  -with 
a  foreign  court  or  power  on  religious  matters  or  questions,  with- 
out previously  informing  thereof  the  minister  of  the  emperor,  in- 
trusted with  the  superintendence  of  public  worship,  and  without 
having  obtained  his  approbation,  shall,  for  that  act  alone,  be  fined 
from  one  hundred  to  five  hundred  francs,  and  imprisoned  for  a  pe- 
riod not  less  than  one  month  and  not  more  than  two  years. 

Art.  208.  If  such  correspondence  has  been  accompanied  or  fol- 
lowed by  other  acts  contrary  to  the  formal  provisions  of  a  law  or 
decree  of  the  emperor,  the  offender  shall  be  banished,  unless  a 
severer  punishment  should  result  from  the  nature  of  those  acts,  in 
which  case  such  severer  punishment  shall  be  alone  inflicted. 

Section  IV.  Resistance^  disobedience  and  other  contemfits  of  public 

authority. 

%  I.  Rebellion. 

Art.  209.  Every  act  of  violence  offered,  and  forcible  resistance 
made  to  ministerial  officers,  wardens  or  keepers  of  forests  or  rural 
demesnes,  the  public  armed  force,  the  collectors  of  taxes  and  con- 
tributions, or  those  appointed  to  execute  their  compulsory  warrants^ 
customhouse  officers,  sequestrators,  officers  or  agents  of  the  admi- 
nistration of  judicial  pohce,  while  acting  in  execution  of  the  laws, 
orders  or  ordinances  emanating  from  the  public  authority,  or  of  judi- 
cial writs,  warrants  or  decrees — is  in  law  denominated  rebellion^  and 
deemed  a  crime  or  an  offence^  according  to  the  circumstances  of 
the  case. 

Art.  210.  Rebellion  when  committed  by  more  than  twenty  per- 
sons armed,  shall  be  punished  by  hard  labour  for  a  limited  time, 
and  if  not  armed,  by  confinement. 

Art.  211.  Rebellion  committed  by  an  assemblage  of  three  or 
more  persons  up  to  twenty  exclusively,  shall  be  punished  by  con- 
finement, if  the  parties  were  armed; — otherwise  by  imprisonment, 
for  a  term  not  less  than  six  months,  nor  more  than  two  years. 

Art.  212.  If  rebellion  be  committed  by  only  one  or  two  per- 
sons, they  shall  be  punished  by  imprisonment  from  six  months  to 
two  years,  if  they  were  armed;  if  not,  from  six  days  to  six  months. 

Art.  213.  In  case  of  rebellion  by  a  band  or  collection  of  men, 
the  art.  100  of  the  present  code  shall  be  applicable  to  such  of  the 
rebels,  who  exercising  no  functions  or  employments  in  the  band, 
shall  withdraw  on  the  first  warning  of  the  public  authority,  or  even 
afterwards,  if  they  are  apprehended  unarmed,  at  a  distance  from 
the  spot  where  the  rebellion  took  place,  and  shall  not  make  fresh 
resistance. 

Art.  214.  Every  assemblage  of  persons  with  a  view  to  commit 
a  crime  or  offence  is  considered  as  a  collection  of  armed  men,  when 
more  than  two  of  them  cany  ostensible  weapons. 
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Art.  215.  Those  who  shall  be  found  provided  with  concealed 
weapons  and  shall  have  been  engaged  in  a  band  or  assemblage  ot 
men  not  considered  as  armed,  shall  be  individually  punished  as  if 
they  were  part  of  an  armed  band. 

Art.  216.  The  authors  of  crimes  and  offences  committed  in,  or 
in  consequence  of  a  rebellion,  shall  suffer  the  punishments  attach- 
ed to  such  crimes  respectively,  if  severer  than  those  provided  for 
rebellion. 

Art.  217.  Whoever  shall  excite  others  to  rebellion  bywords 
spoken  in  public  places,  a'  at  public  meetings,  or  by  writings,  or 
by  handbills  printed  or  posted  up,  shall  be  punished  as  guilty  of 
rebellion. 

And  if  such  speeches  or  writings  are  not  effectual  in  producing 
rebellion,  the  authors  thereof  shall  be  punished  by  imprisonment, 
for  a  term  not  less  than  six  days,  and  not  more  than  one  year. 

Art.  218.  In  all  cases  of  rebellion  in  which  the  punishment  is 
imprisonment  only,  a  fine  fran  sixteen  to  two  hundred  francs  may 
be  added  to  the  sentence. 

Art.  219.  All  meetings  oi  collections  of  men  with  or  without 
arms,  accompanied  by  violence  or  threats  against  the  administra- 
tive authority,  the  officers  or  agents  of  the  police  or  the  public  arm- 
ed force,  shall  be  considered  aj  rebellious,  when  composed  of  any 
of  the  following  descriptions  of  men: 

1 .  Workmen  or  journeymen  in  public  workshops  or  manu- 

factories; 

2.  Individuals  maintained  in  charitable  institutions; 

3.  Prisoners  under  accusation  or  sentence. 

j     Art.  220.  The  punishments  of  prisoners  in  the  case  above  men- 

\  tioned,  shall  be  inflicted  as  follows; 

I      In  the  case  of  those  who  for  the  crimes  or  offences  which  have 

i  occasioned  their  detention,  are,  or  shall  be  condemned  to  a  punish- 

I  ment  not  capital  or  perpetual, — immediately  after  the  expiration  of 

(.  that  punishment. 

j      And  in  the  case  of  all  others, — immediately  after  the  final  judg- 

\  ment  of  acquittal  of  such  previous  crimes  or  offences. 

Art.  221.  The  leaders  and  promoters  of  a  rebellion,  may,  after 
i  they  have  undergone  their  punishment,  be  placed  under  the  im- 
i  mediate  inspection  of  the  police,  for  a  period  not  less  than  five 
\  years  and  not  more  than  ten. 


:    §  II.  Insult  and  violence  committed  against  the  de/iositaries  of  the 

(public  force  or  authority. 
I  Art.  222.  If  one  or  more  magistrates  of  the  judicial  or  admi- 
nistrative department,  shall,  while  in  the  exercise  of  their  func- 
tions, or  on  account  of  any  thing  done  by  them  in  the  course  of 
their  official  duty  be  insulted  by  words  tending  to  impeach  their 
honour  or  to  wound  their  delicacy,  the  offender  shall  be  imprison- 
ed for  a  period  not  less  than  one  month?  and  not  more  than  two 
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If  the  insult  be  offered  during  the  sitting  of  a  court  or  tribunal, 
the  imprisonment  shall  be  from  two  years  to  five. 

Art.  223.  Insults  by  gestures  or  threats  offered  to  a  magistrate 
during,  or  on  account  of,  the  exercise  of  his  functions,  shall  be 
punished  by  imprisonment  for  a  term  not  less  than  one  month,  and 
not  more  than  six,  and  if  the  insult  has  been  offered  at  the  sitting 
of  a  court  or  tribunal,  the  term  of  imprisonment  shall  be  from  one 
month  to  two  years. 

Art.  224.  Insults  by  woi'ds,  gestures  or  threats,  offered  to  a 
ministerial  officer  agent  or  depositary  of  the  public  force  in,  or  on 
account  of  the  exercise  of  his  functions,  shall  be  fined  from  sixteen 
to  two  hundred  francs. 

Art.  225.  If  the  insult  mentioned  ii  the  above  article,  be  offer- 
ed to  -a  commander  of  the  public  force,  the  punishment  shall  be 
imprisonment  for  a  term  not  less  thar  six  days,  and  not  more  than 
one  month. 

Art.  226.  In  the  cases  specified  in  arts.  222,  223  and  225,  the  of- 
fender besides  being  subjected  to  imprisonment,  is  liable  to  be  con- 
demned to  make  reparation,  either  in  person  at  the  next  sitting  of 
the  court,  or  by  writing,  and  the  tern  of  his  imprisonment  shall  be 
reckoned  only  from  the  day  on  whkh  the  reparation  was  made. 

Art.  227.  In  the  case  mentioned  in  art.  224,  the  offender  may, 
moreover,  be  condemned  to  make  reparation  to  the  party  injured, 
and  if  he  delay  or  refuse  making  such  reparation,  he  shall  be  kept 
in  custody  until  he  complies. 

Art.  228.  Any  person  who  shdl  strike  a  magistrate  in,  or  on 
account  of  the  exercise  of  his  functions,  shall  be  imprisoned  for  a 
period  not  less  than  two  years  and  not  more  than  five,  even  though 
the  offender  should  not  use  weapcns,  and  no  wound  ensue. 

If  such  violence  take  place  at  tie  sitting  of  a  court  or  tribunal, 
the  offender  shall  be  put  in  the  pllory. 

Art.  229.  In  both  the  cases  mentioned  in  the  preceding  article, 
the  offender  may  moreover  be  condemned  to  remove  to  the  distance 
of  two  myriametres  (about  twelve  miles)  from  the  place  Avhere  the 
magistrate  holds  his  sittings. 

Such  order  of  removal  shall  be  obligatory,  and  take  effect,  from 
the  day  after  the  party  condemned  shall  have  undergone  his  pun- 
ishment. 

If  the  party  condemned  viola.es  such  order  before  the  end  of  the i 
time  prescribed,  he  shall  be  baiished. 

Art.  230.  Such  acts  of  violence  as  are  specified  in  art.  228,  if 
offered  to  a  ministerial  officer,  agent  of  the  public  armed  force,  or 
citizen  charged  with  the  execution  of  some  public  service,  in  the 
performance,  or  on  account  of  their  respective  functions,  shall  be 
punished  by  imprisonment,  for  a  period  not  less  than  one  month, 
and  not  more  than  six. 

Art.  231.  If  an  act  of  violence  committed  against  the  functiona- 
ries and  agents  designated  in  arts.  228  and  230,  have  produced 
bloodshed,  wounds  or  sickness,  the  punishment  shall  be  confine- 
ment, and  if,  within  forty  days,  death  has  been  the  consequence  of 
such  violence,  the  offender  shall  suffer  death. 


1811.]  cf  the  French  Eynpire,  33 

(,  Art.  232.  Even  though  such  violence  should  not  have  been  the 
cause  of  bloodshed,  wounds  or  sickness,  it  shall  be  punished  by 
confinement  if  committed  with  premeditation  or  by  lying  in  wait. 
.  Art.  233.  If  the  wounds  are  such  as  come  within  the  descrip- 
tion of  murder,  the  culprit  shall  suffer  death. 

§  III.   Refusal  to  fierf or 7n  public  duty. 

Art.  234.  Every  commander,  commissioned  or  noncommis- 
sioned officer  of  the  public  force,  who  being  lawfully  required  by 
the  civil  authority,  shall  refuse  to  employ  accordingly  the  force 
under  his  command,  shall  be  imprisoned  for  a  period  not  less  than 
one  month  and  not  more  than  three;  such  punishment  not  to 
operate  however  as  an  exemption  from  the  civil  reparation  which 
may  be  due,  as  specified  in  art.  1 1  of  the  present  code. 

Art.  235.  The  penal  laws  and  regulations  relating  to  the  mili- 
tary conscription,  shall  continue  in  force. 

Art.  236.  Witnesses  and  jurym.en  who  allege  false  excuses  for 
their  nonattendance,  shall,  besides  paying  their  fine  according  to 
law,  be  imprisoned  from  six  days  to  two  months. 

§  IV.  Escape  of  firiscners.^  harbouring  of  criminals. 

Art.  237.  Whenever  prisoners  shall  make  their  escape,  the 
bailiffs  and  other  officers  of  justice,  the  commanders  in  chief  and 
commanding  officers  of  the  gcjidarmerie  and  of  the  armed  force, 
appointed  to  escort  such  prisoners,  or  stationed  to  guard  them,  and 
the  gaolers,  keepers  and  others  appointed  for  the  guarding  and  safe 
keeping  of  the  said  prisoners,  shall  be  punished  as  follows,  to  wit: 

Art.  238.  If  the  prisoner  who  escapes  was  accused  of  offences 
within  the  jurisdiction  of  the  police,  or  crimes  entailing  infamy 
alone,  or  was  a  prisoner  of  war,  the  persons  appointed  to  escort  or 
guard  him,  shall  be  punished,  if  the  escape  happen  through  negli- 
gence, by  imprisonment  from  six  days  to  two  months,  but  if  from 
connivance,  from  six  months  to  two  years. 

Those  who  not  being  appointed  to  escort  or  guard  a  prisoner, 
shall  have  procured  or  facilitated  his  escape,  shall  be  imprisoned 
for  a  term  not  less  than  six  days  and  not  more  than  three  months. 

Art.  239,  If  the  prisoners,  or  one  of  them  were  accused  or  con- 
victed of  a  crime  entailing  a  corporal  punishment  for  a  limited 
lime,  the  persons  appointed  to  escort  or  guard  them  shall,  if  guilty 
of  negligence,  be  imprisoned  from  two  to  six  months,  and  in  case 
of  connivance,  be  condemned  to  confinement  (/a  reclusion.) 

Persons  not  intrusted  with  the  care  of  such  prisoners,  who  shall 
have  procured  or  facilitated  their  escape,  shall  be  imprisoned  for  a 
term  not  less  than  three  months  and  not  more  than  two  years. 

Art.  240.  If  the  prisoners,  or  one  of  them,  be  accused  or  con- 
victed of  crimes  deserving  of  death  or  of  perpetual  banishment, 
the  persons  composing  their  escort  or  guard  shall,  if  guilty  of  ne- 
gligence, be  punished  by  imprisonment  for  a  period  not  less  than 
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one  year  and  not  more  than  two,  but  in  case  of  connivance,  by  hard 
labour  for  a  limited  time. 

Persons  not  intrusted  with  the  care  of  such  prisoners,  who  shall 
have  procured  or  facilitated  their  escape,  shall  be  imprisoned  for  a 
term  not  less  than  one  year  and  not  more  than  five. 

Art.  241.  If  an  escape  be  effected  or  attempted  by  force  or 
prison  breaking,  those  who  shall  have  procured  the  necessary 
instruments  for  that  purpose,  shall  be  punished, — if  the  escape  was 
as  described  in  art.  238, — by  imprisonment  from  three  months  to 
two  years, — if,  as  in  art.  239, — also  by  imprisonment  for  a  period 
not  less  than  two  years  and  not  more  than  five,  and  if  as  in  art. 
240, — by  confinement. 

Art.  242.  In  all  the  above  mentioned  cases,  if  the  persons  who 
have  procured  and  facilitated  the  escape,  have  obtained  their  ends 
by  bribing  the  keepers  or  gaolers,  they  shall  be  condemned  to  the 
same  punishments  as  the  said  keepers  or  gaolers. 

Art.  243.  If  an  escape  by  force  or  prison  breaking  be  facilitated 
by  means  of  arms  procured  for  the  prisoners,  the  keepers  and 
guards  participating  therein,  shall  be  punished  by  hard  labour  for 
life,  and  every  otlicr  accomplice,  by  hard  labour  for  a  limited  lime. 

Art.  244.  AH  persons  Vvho  shall  connive  at  the  escape  of  a  pri- 
soner, shall  be  jointly  and  severally  condemned  to  the  payment  of 
all  the  damages  which  the  injured  parly  had  a  right  to  obtain  from 
the  said  prisoner. 

Art.  245.  All  prisoners  who  shall  escape  or  attempt  to  escape 
by  force  or  breach  of  prison,  shall  for  that  ofi'ence  alone,  be  punish- 
ed by  imprisonment  for  a  period  not  less  than  six  months  and  not 
more  than  one  year,  and  shall  undergo  this  pimishment  immedi- 
ately after  the  expiration  of  that,  to  which  they  may  be  sentenced 
for  the  crime  or  offence,  which  may  have  occasioned  their  impri- 
sonment, or  imnjediately  alter  their  acquittal  therefrom,  and  no- 
thing herein  contained  shall  operate  as  an  exemption  from  such 
severer  punishments,  as  they  may  have  incurred  for  other  criminal 
acts  done  or  committed,  in  attenipting  or  effecting  their  escape. 

Art.  246.  Every  person  who,  for  having  fticilitattd  an  escape 
or  an  attempt  to  escape, — shail  have  been  condemned  to  niore  than 
six  months'  imprisonment,  shall,  moreover,  be  liable  to  remain  un- 
der the  immediate  inspection  of  the  higher  police,  for  a  period  not 
less  than  five  years  and  not  more  than  ten. 

Art.  247.  The  above  mentioned  punishments  of  imprisonment, 
incurred  by  the  keepers  or  guards  for  mere  negligence  in  the  case 
of  escapes,  shall  not  be  inflicted  if  the  prisoners  shall  be  retaken 
or  have  surrendered,  provided  it  be  within  four  months  after  the 
escape,  and  that  the  prisoners  have  not  been  arrested  for  other 
crimes  or  offences  commiited  subsequently. 

Art.  248.  Those  who  shall  knowingly  conceal  or  cause  to  be 
concealed,  persons  who  have  committed  crimes  subjecting  them 
to  corporal  punishment,  shall  be  imprisoned  for  a  term  not  less 
than  three  months,  and  not  more  than  two  years. 

Excepting  only  lineal  ascendents  and  dcscendents,  husbands  and 
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wives,  (although  divorced)  the  brothers  or  sisters  of  th«  offenders, 
and  those  related  to  them  by  marriage  in  equal  degrees. 

§  V.  Breaking  of  seals  and  stealing  of  fiublic  records. 

Art.  249.  If  seals  affixed  by  order  of  the  government,  or  in  con- 
sequence of  a  judicial  decree  given  in  any  case  whatever,  shall  be 
broken,  the  persons  appointed  to  guard  the  said  seals,  for  the 
mere  offence  of  negligence,  shall  be  imprisoned  from  six  days  to 
bix  months. 

Art.  250.  If  the  seals  affixed  to  the  papers  or  effects  of  a  per- 
son accused  or  convicted  of  a  capital  crime,  or  of  one  for  which  the 
law  inflicts  the  punishments  of  hard  labour  for  life,  or  deportation, 
be  broken,  the  merely  negligent  guardian  shall  be  imprisoned  for 
a  term  not  less  than  six  months  and  not  more  than  two  years. 

Art  251.  Every  person  who  shall  wilfully  break  the  seals  af- 
fixed on  papers  or  effects  of  the  above  mentioned  description,  or 
participate  therein,  shall  be  condemned  to  confinement^  and  if  such 
person  be  the  guardian  of  the  said  seals,  he  shall  be  punished  by 
hard  labour  for  a  limited  time. 

Art.  252.  With  regard  to  every  other  kind  of  seal -breaking, 
the  offenders  shall  be  punished  by  imprisonment  for  a  term  not 
less  than  six  months  and  not  more  than  two  years,  but  if  the  of- 
fence has  been  committed  by  the  keeper  himself,  the  term  shall 
not  be  less  than  two  years  and  not  more  than  five. 

Art.  253.  All  robberies  committed  by  seal-breaking  shall  be 
considered  and  punished  as  burglary. 

Art.  254.  If  any  one  shall  destroy  or  carry  off  the  records  of 
criminal  proceedings  or  any  other  papers,  registers,  acts,  deeds  or 
effects  deposited  in  archives,  registries  or  public  offices,  or  deli- 
vered to  a  public  depositary  in  his  official  capacity,  the  recorders, 
registers,  clerks,  archivists,  notaries  or  other  depositaries  of  such 
records,  papers  or  effects,  shall,  if  guilty  of  negligence  only,  suffer 
imprisonment  for  a  period  not  less  than  three  months  and  not  more 
than  one  year,  and  be  fined  from  one  hundred,  to  three  hundred 
francs. 

Art.  255.  If  the  officer  himself  having  the  custody  of  such  re- 
cords, papers  and  effects  be  guilty  of  subtracting,  destroying  or 
carrying  off  the  same,  he  shall  be  punished  by  hard  labour  for  a 
limited  time,  and  every  other  person  guilty  of  the  like  offence  shall 
be  sentenced  to  confinement. 

Art.  256.  If  the  seal  breaking,  subtraction,  embezzlement,  de- 
struction or  taking  away  of  papers  be  accompanied  by  acts  of  vio- 
lence against  any  person  or  persons,  the  punishment  shall  be  hard 
labour  for  a  limited  time,  but  shall  not  operate  as  an  exemption 
from  such  severer  punishment  as  the  nature  of  the  violence  and 
other  offences  consequential  thereto,  may  require. 
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§  VI.  Destroying  and  defacing  of  public  monuments. 

Art.  257.  Every  person  who  shall  destroy,  pull  down,  mutilate, 
deface  or  injure  monuments,  statues  or  other  objects  intended  for 
public  utility  or  ornament,  and  erected  by,  or  with  the  consent  of, 
the  public  authority,  shall  be  imprisoned  for  a  period  not  less  than 
one  month,  and  not  more  than  two  years,  and  fined  from  one  hun- 
dred to  five  hundred  francs. 

§  VII.   Usurfiation  of  titles  or  functions. 

Art.  258.  Whoever  shall  without  authority  interfere  with,  or 
take  upon  himself  the  exercise  of,  any  public  office  or  function, — 
civil  or  military,  shall  be  imprisoned  for  a  period  of  not  less  than 
two  years  and  not  more  than  five,  and  shall  moreover  incur  the 
punishment  attached  to  forgery,  if  the  act  performed  amount 
to  that  crime. 

Art.  259.  Every  person  who  shall  publicly  wear  a  costume,  uni- 
form or  personal  decoration  which  he  is  not  intitled  to,  or  assume 
imperial  titles  not  lawfully  conferred  upon  him,  shall  be  imprison- 
ed for  a  term  not  less  than  six  months  and  not  more  than  two  years. 

§  VIII.  Disturbing  the  free  exercise  ofnvorship. 

Art.  260.  Every  private  individual  who,  using  threats  or  vio- 
lence, shall  prevent  one  or  more  persons  from  exercising  an  au- 
thorized mode  of  worship,  in  assisting  at  the  celebration  thereof, 
keeping  certain  festivals,  holidays  and  days  of  rest  from  labour, 
and  for  that  purpose  opening  or  shutting  up  their  manufactories, 
stores  or  shops  and  performing  or  abstaining  from  certain  work  or 
business,  shall,  for  that  offence  alone,  be  fined  from  sixteen  to  two 
hundred  francs,  and  imprisoned  for  a  period  not  less  than  six  days 
and  not  more  than  two  months. 

Art.  261.  Those  who  shall  oppose,  delay  or  interrupt  the  exer-- 
cise  of  public  worship,  by  occasioning  disturbances  or  riots  in  the 
church  or  other  place  usually  employed  in  such  rehgious  exercise, 
shall  be  fined  from  sixteen  to  three  hundred  francs  and  imprisoned 
from  six  days  to  three  months. 

Art.  262.  Every  person  who  by  words  or  gestures  shall  com- 
mit any  outrage  upon  objects  of  worship,  in  the  places  designed,  or 
actually  employed,  for  the  performance  of  its  rites,  or  shall  assault 
or  insult  the  ministers  of  such  worship  in  the  exercise  of  their 
functions,  shall  be  fined  from  sixteen,  to  five  hundred  francs,  and 
imprisoned  for  a  period  not  less  than  fifteen  days  and  not  more  than 
six  months. 

Art.  263.  Whoever  shall  strike  a  minister  of  worship  in  the  ex- 
ercise ot  his  functions,  shall  be  put  in  the  pillory. 

Art.  264.  The  provisions  of  the  present  paragraph  are  applica- 
ble only  to  those  kinds  of  disturbances,  outrage,  or  violence,  for 
which  severer  punishments  are  not  provided  by  the  present  code. 
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Section  V.  Association  of  malefactors. —  Vagrancy  and  beggary. 

§  I.  Association  of  malefactors. 

Art.  265.  Every  association  for  the  purpose  of  doing  harm  or 
injury  to  persons  or  property,  is  a  crime  against  the  public  peace. 

Art.  266.  To  constitute  this  crime  it  is  sufficient  that  there  be 
a  number  of  men  organized  for  evil  purposes,  or  a  correspondence 
between  them,  and  their  chiefs  or  commanders,  or  an  agreement 
for  the  accounting  to,  or  distributing  among  each  other,  the  profits 
of  their  misdeeds. 

Art.  267.  Although  the  crime  shall  not  have  been  followed  by 
any  other,  the  authors  and  organizers  of  the  association  and  the 
chief  and  subordinate  leaders  or  commanders  of  such  bands,  shall 
be  punished  by  hard  labour  for  a  limited  time. 

Art.  268.  All  other  persons  exercising  any  employment  what- 
ever in  such  bands,  and  those  who  knowingly  and  voluntarily  shall 
furnish  them  or  any  of  their  divisions,  with  arms,  ammunition,  in- 
struments for  crimes,  lodgings,  asylum  or  places  of  concealm.ent  or 
meeting,  shall  be  punished  by  confinement. 

§  II.    Vagrancy. 

Art.  269.  Vagrancy  is  an  offence. 

Art.  270.  Those  are  styled  vagrants  or  vagabonds,  who  have  no 
settled  domicile,  nor  means  of  subsistence,  and  who  do  not  habitu- 
ally exercise  a  trade  or  profession. 

Art.  271.  Vagrants  or  vagabonds  lawfully  adjudged  to  be  such, 
shall  for  that  offence  alone,  be  imprisoned  for  a  period  not  less  than 
three  months  and  not  more  than  six,  and  after  having  undergone 
their  punishment,  shall  remain  at  the  disposal  of  the  government 
for  such  period  of  time,  as  it  may  determine  agreeably  to  their 
conduct. 

Art.  272.  Persons  regularly  adjudged  to  be  vagrants  or  vaga- 
bonds, are  liable,  if  they  be  foreigners,  to  be  carried  by  order  of 
government  out  of  the  territory  of  the  empire. 

Art.  273.  Vagrants  born  in  France  may  even  after  a  final  judg- 
ment, be  claimed  by  a  vote  of  the  municipal  council  of  the  district 
in  which  they  were  born,  or  bailed  by  a  solvent  citizen. 

If  the  government  approve  of  the  claim,  or  accepts  the  security, 
persons  so  claimed  or  bailed,  shall  be  sent  back  or  escorted  to  the 
district  which  claimed  them,  or  on  Liie  demand  of  the  bail,  to  that 
appointed  for  their  residence. 

§  111.  Beggary. 

Art.  274.  Every  person  found  begging  in  a  place  within  the 
limits  of  an  establislmient  for  the  relief  of  mendicants,  shall  be  im- 
prisoned for  a  term  not  less  than  three  months  and  not  more  than 
six,  and  shall  be  taken  to  the  establishment  after  undergoing  his 
punishment. 
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Art.  275.  In  those  places  where  such  establishments  do  not  as 
yet  exist,  sturdy  beggars  shall  be  punished  by  imprisonment  for  a 
period  of  not  less  than  one  month,  and  not  more  than  three. 

If  they  be  arrested  out  of  the  district  in  which  they  usually  re- 
side, they  shall  be  imprisoned  from  six  months  to  two  years. 

Art.  276.  All  mendicants,  even  invalids,  who  shall  make  use  of 
threats,  or  enter  without  leave  of  the  owner  or  other  persons  of  the 
family,  a  dwelling  bouse  or  inclosure  thereto  belonging,  or  who 
shall  feign  sores  or  infirmities,  or  shall  beg  in  company  of  each 
other,  unless  they  be  husband  and  wife,  father  or  mother  and  their 
young  children,  or  a  blind  man  and  his  guide,  shall  be  imprisoned 
from  six  months  to  two  years. 

Rules  applicable  to  vagrants  and  beggars. 

Art.  277.  Every  beggar  or  vagrant  found  disguised  in  any 
manner  Avhatever,  or  bearing  any  kind  of  arms,  although  he  should 
not  have  made  use  of  them  to  hurt  or  threaten — or  found  provided 
with  files,  hooks,  or  any  other  instruments  serving  to  commit  rob- 
beries or  other  offences  or  to  enter  houses, — shall  be  punished  by! 
imprisonment  for  a  period  not  less  than  two  years  and  not  more! 
than  five. 

Art.  278.  Every  beggar  or  vagrant  on  whom  shall  be  found  ani 
effect  or  effects,  of  the  value  of  more  than  one  hundred  francs,  and 
who  shall  not  give  a  satisfactory  account  how  they  came  into  hisi 
possession,  shall  be  punished  as  provided  in  art.  276.  I 

Art.  279.  Every  beggar  or  vagrant  who  shall  assault  or  com-i 
mit  violence  upon  individuals,  shall  be  condemned  to  covJine7nent^\ 
exclusive  of  such  punishment  as  may  be  applicable  to  the  easel 
according  to  its  nature  and  degree.  | 

Art.  280.  Every  beggar  or  vagrant  who  shall  commit  a  crime  i 
subjecting  him  to  the  punishment  of  hard  labour  for  a  limited  time,i 
shall  moreover  be  branded.  I 

Art.  281.  All  beggars  or  vagrants,  bearers  of  false  certificates^ ! 
passports  ov  feuilles  de  route ^  shall  suffer  the  highest  degree  of| 
punishment  provided  by  this  code  for  the  several  offences,  of 
which  such  papers  are  the  subject  matter. 

Art.  282.  Beggars  or  vagrants  who  have  undergone  any  of  thei 
punishments  mentioned  in  the  preceding  articles,  shall  remain  af^j 
terwaids  at  the  disposal  of  government.  j 

Section  VI.  Offences  committed  by  means  of  writings-^  pictures  or  [ 
engravings  published  ivithout  the  name  of  the  author,  printer  or\ 
engraver.  \ 

Art.  283.  Every  person  who  shall  knowingly  be  concerned  in 
the  publishing  or  distributing  of  any  kind  of  books,  pamphlets,  ad- 
vertisements, handbills,  journals,  periodical  or  other  printed  pa- 
pers, in  which  the  true  indication  of  the  name,  profession  and  place 
of  abode  of  the  author  or  printer  is  not  given,  shall  for  that  alonCj 
be  imprisoned  from  six  days  to  six  months. 
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Art.  284.  Excepting  only,  I.  The  hawkers,  bill-stickers,  vend- 
ers and  distributers  of  the  said  papers,  who  shall  make  known  the 
person  from  whom  they  have  received  the  same.  2.  The  person 
who  shall  give  information  of  the  printer's  name.  3.  And  even 
the  printer  himself  if  he  shall  make  known  the  author.  The 
persons  here  excepted  shall  only  be  liable  to  the  penalties  inflicted 
by  the  police. 

Art.  285.  If  the  said  printed  papers  contain  an  incitement  to 
the  commission  of  crimes  or  offences,  the  hawkers,  bill-stickers, 
venders  and  distributers  of  the  same,  sliall  be  punished  as  princi- 
pals, unless  they  make  known  the  person  from  whom  they  had 
them. 

In  which  case  they  shall  only  be  punished  by  imprisonment,  for 
a  term  not  less  than  six  days,  and  not  more  than  three  months. 

Art.  286.  In  all  the  above  cases,  the  copies  seized  shall  be  con- 
fiscated. 

Art.  287.  Every  person  who  shall  expose  for  sale  or  otherwise, 
«)r  distribute  any  immoral  or  indecent  songs,  books,  pamplets,  pic- 
tures or  prints,  shall  be  punished  by  a  fine  from  sixteen  to  five  hun- 
dred francs,  imprisonment  from  one  month  to  one  year,  and  by  the 
confiscation  of  the  plates  and  copies  of  the  said  songs,  books,  pam- 
phlets, pictures,  prints.  Sec. 

Art.  288.  Excepting  only — 1st.  The  hawkers,  bill-slickers,  vend- 
ers and  distributers  of  the  said  songs,  books,  pamphlets,  pictures 
or  prints  who  shall  make  known  the  person  from  whom  they  had 
them.  2d.  Any  person  concerned,  who  shall  have  made  known  the 
printer  or  engraver.  3d.  P'.ven  the  printer  or  engraver,  if  he  make 
known  the  person  who  bespoke  the  printing  or  engraving  of  the 
said  objects; — all  of  these  shall  only  be  liable  to  the  penalties  in- 
flicted by  the  police. 

I  Art.  289.  In  all  the  cases  expressed  in  the  present  section,  the 
author  when  known,  shall  suffer  the  highest  degree  of  the  punish- 
ment apphcable  to  the  description  of  his  offence. 

Art.  290.  Every  person  who  without  authorization  from    the 

police,  shall  follow  the  business  of  a  hawker  or  sticker  of  printed 

oills,  paintings  or  engravings,  although  such  printed  bills,  Sec.  may 

36  subscribed  by  the  authors,  printers,  painters  or  engravers,  shall 

uffer  imprisonment  from  six  days  to  two  months. 

Section  VII.    Unlaivful  associations  or  meetings. 

Art.  291.  No  association  shall  be  formed  of  more  than  twenty 

irsons,  to  meet  every  day,  or  on  certain  appointed  days,  for  reli- 
fious,  literary,  political  or  other  objects  or  purposes,  except  with 
the  special  license  of  government,  and  under  such  conditions  as  it 
ihall  think  proper  to  impose  upon  them. 

In  the  number  of  twenty  persons  mentioned  in  the  present  arti- 
'Je,  are  not  included  the  family  and  inmates  of  the  house  where 
he  society  meets. 

Art.  292.  Every  association  which  shall  be  formed  as  above. 
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without  being  thereto  authorized,  or  when  authorized,  shall  in- 
fringe the  conditions  prescribed  to  them,  shall  be  dissolved. 

The  heads  or  those  having  the  direction  or  management  of  the 
society,  shall  moreover  be  fined  from  sixteen  to  two  hundred 
francs. 

Art.  293.  If  at  the  meeting  of  any  such  society,  there  shall  be 
made  or  delivered  any  speech,  discourse,  exhortation  or  prayer,  or 
if  any  writing  in  any  language  whatever,  be  read,  published,  posted 
up  or  distributed,  tending  to  induce  the  commission  of  crirnes  or 
offences^  the  heads  of  such  society,  or  those  having  the  direction  or 
m^anagement  thereof,  shall  be  fined  from  one  hundred  to  three  hun- 
dred francs,  and  imprisoned  for  a  period  not  less  than  three  months, 
and  not  more  than  two  years,  and  this  shall  not  operate  as  an  ex- 
emption from  such  severer  punishments  as  the  law  provides  against 
individuals  exciting  others  to  the  commission  of  crimes  or  offences. 
These  punishments  shall  be  inflicted  on  all  the  parties  concerned, 
and  shall  in  no  case  be  less  than  those  inflicted  on  the  heads,  direc- 
tors and  managers  of  the  society. 

Art.  294.  Every  person,  who  not  being  specially  authorized 
thereto  by  the  municipal  authority,  shall  permit  his  house  or  lodg- 
ing, or  any  part  thereof,  to  be  used  for  the  meeting  of  the  members, 
even  of  a  legal  association,  or  for  the  exercise  of  worship,  shall  be 
fined  from  sixteen  to  two  hundred  francs. 


TITLE  II. 

Crimes  and  offences  against  individuals. 

CHAPTER  I. 

Crimes  and  offences  against  persons. 

Section  I.  Murder  and  other  caiiial  crimes; — -threats  of  fiersonal 

injury. 
§  I.  Murder^  assassination^  parricide^  infanticide.^  poisoning. 

Art.  295.  Wilful  homicide  is  styled  murder. 

Art.  296.  Murder  committed  with  premeditation  or  by  lying  in 
wait,  is  styled  assassiriation. 

Art.  297.  Premeditation  consists  in  the  preconceived  design 
before  the  commission  of  the  act,  to  do  or  attempt  to  do  harm  to 
the  person  of  a  particular  individual,  or  even  of  any  individual  that 
may  be  found  or  met  with,  although  such  design  should  be  depend- 
ent upon  particuk^r  circumstances,  or  to  be  executed  only  in  a  cer- 
tain case. 

Art.  298.  Lving  in  wait  consists  in  waiting  during  a  longer  or 
shorter  space  of  time,  in  one  or  more  places,  for  an  individual, 
with  the  intention  either  to  kill  him,  or  to  use  some  violence 
against  his  person. 

Art.  299.'  The  murder  of  a  father  or  mother  by  a  child,  whe- 


1811.}  of  the  French  Empire,  4  \  * 

ther  the  latter  be  legitimate,  natural  or  adoptive,  or  of  a  legitimate 
lineal  ancestor,  is  called  fiarricide. 

Art.  300,  The  murder  of  a  new-born  infant  is  called  infanticide. 

Art.  301.  Every  attempt  on  the  life  oi  a  person  by  means  of 
substances  which  sooner  or  later  may  occasion  death,  in  whatever 
manner  such  substances  be  employed  or  administered,  and  what- 
ever may  have  been  their  effect,  is  denominated  fioisoiiing. 

Art.  302.  Every  person  guilty  of  assassination,  parricide,  in- 
fanticide or  poisoning,  shall  suffer  death,  and  persons  convicted  of 
parricide  shall  moreover  suff'er  in  the  manner  provided  in  art.  13. 

Art.  303.  All  malefactors  of  whatever  description,  who  for  the 
accomplishment  of  crimes,  shall  make  use  of  tortures  or  com- 
mit acts  of  barbarity,  shall  be  punished  as  though  guilty  of  assas- 
sination. 

Art.  304.  Murder  shall  be  punished  with  death,  when  perpe- 
trated during  or  immediately  before,  or  after,  the  commission  of 
any  other  crime  or  offence. 

In  every  other  case,  the  person  guilty  of  murder  shall  be  punish- 
ed by  hard  labour  for  life. 

§  II.  Threats. 

Art.  305.  Eveiy  person  who  by  means  of  writings  either  with, 
or  without  signature,  shall  menace  any  individual  or  individuals 
with  assassination,  poisoning  or  any  other  injury  punishable  with 
death,  hard  labour  for  life  or  deportation,  shall,  if  such  threats  be 
accompanied  with  an  order  to  deposit  a  sum  of  money  in  a  cer- 
tain place  or  to  fulfil  any  other  condition,  be  condemned  to  hard 
labour  for  a  limited  time. 

Art.  306.  In  any  other  case,  the  punishment  shall  only  be  im- 
prisonment for  a  period  not  less  than  two  years,  and  not  more  than 
five,  and  a  fine  from  one  hundred  to  six  hundred  francs. 

Art.  307.  If  the  threat  accompanied  with  an  order  or  condi- 
tion, be  only  verbal,  the  offender  shall  be  imprisoned  for  a  term 
not  less  than  six  months,  and  not  more  than  two  years,  and  fined 
from  twenty-five  to  three  hundred  francs. 

Art.  308.  In  the  cases  expressed  in  the  preceding;  articles,  the 
offender  shall  moreover  be  liable  to  be  placed  by  the  sentence  qr 
judgment,  under  the  immediate  inspection  of  the  higher  police, 
for  a  periodnot  less  than  five  years,  and  not  more  than  ten. 

•  Section  II.   Of  battery  and  wounding  not  amounting  to  murder, 
and  other  voluntary  crimes  and  offences. 

Art.  309.  Every  person  who  shall  wound,  or  strike  one  or  more 
individuals,  so  as  to  confine  or  disable  him  or  them  from  labour  for 
more  than  twenty  days,  shall  be  punished  by  confinement  {la  reclu- 
sion.) 

Art.  310.  If  the  crime  mentioned  in  the  preceding  article,  be 
committed  with  premeditation,  or  by  lying  in  wait,  the  punishment 
shall  be  hard  labour  for  a  limited  time. 

Vol.  n.   App.  t  F 
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Art.  311.  If  the  party  struck  or  wounded,  be  not  in  consequence 
thereof,  confined  or  disabled  as  mentioned  in  art.  309,  the  offender 
shall  be  imprisoned  for  a  term  not  less  than  one  month,  and  not 
more  than  two  years,  and  fined  from  sixteen  to  two  hundred  francs. 
If  the  act  be  done  with  premeditation,  or  by  lying  in  wait,  the  im- 
prisonment shall  be  for  a  period  of  not  less  than  two  years,  and  not 
more  than  five,  and  the  fine  from  fifty  to  five  hundred  francs. 

Art.  312.  If  the  culprit,  in  the  cases  expressed  in  the  next  pre- 
ceding articles,  has  committed  the  crime  on  his  legitimate,  natural 
or  adoptive  father  and  mother,  or  any  other  legitimate  lineal  as- 
cendent, he  shall  be  punished  as  follows: 

If  the  article  which  treats  of  the  case,  subjects  the  party  to  a 
fine  and  imprisonment,  he  shall  be  sentenced  to  confinement. 

If  to  confine m€nt, — he  shall  be  put  to  hard  labour  for  a  limited 
time. 

If  to  hard  labour  for  a  limited  time, — he  shall  be  put  to  hard  la- 
bour for  life. 

Art.  313.  The  crimes  and  offences  designated  in  this  and  the 
next  preceding  section,  if  committed  in  a  seditious  assemblage  of 
men,  accompanied  by  rebellion  and  pillage,  shall  be  imputed  to  the 
leaders,  authors  and  instigators  of  such  seditious  assemblages,  re 
bellion  or  pillage,  who  shall  be  punished  as  if  guilty  of  those  crimes 
or  offences,  and  condemned  to  the  same  punishments,  as  the  persons 
who  shall  have  actually  committed  them. 

Art.  314.  Every  person  who  shall  make  or  distribute  stilettoes, 
tromblons*  or  any  other  weapons  prohibited  by  law  or  by  regula- 
tions of  the  public  administration,  shall  be  imprisoned  from  six 
days  to  six  months. 

The  bearer  of  such  weapons  shall  be  fined  from  sixteen  to  two 
hundred  francs. 

In  both  the  above  cases,  the  weapons  shall  be  confiscated,  nor 
shall  these  penalties  operate  as  an  exemption  from  severer  punish- 
ments for  other  crimes  or  offences,  in  which  the  parties  may  have 
been  concerned. 

Art.  315.  In  addition  to  the  correctional  punishments  mention- 
ed in  the  preceding  articles,  the  tribunals  may,  by  their  sentence, 
put  the  offender  under  the  immediate  inspection  of  the  higher 
police,  for  a  term  not  less  than  two,  and  not  more  than  ten  years. 

Art.  316.  Every  person  guilty  of  the  crime  of  castration  shall 
be  punished  by  hard  labour  for  life. 

If  death  shall  ensue  within  forty  days  after  the  commission  of 
the  crime,  the  culprit  shall  suffer  death. 

Art.  317.  Every  person  who  by  means  of  aliments,  beverages, 
medicines,  acts  of  violence  or  by  any  other  means,  shall  procure 
the  untimely  delivery  of  a  pregnant  woman,  although  with  her  con- 
sent, shall  be  sentenced  to  conjintment  (la  reclusion). 

The  same  punishment  shall  be  inflicted  upon  the  mother  who 
shall  make  use  of  such  means,  if  they  be  followed  by  abortion. 

*  Trombkuj  a  kind  of  blunderbuss  M'hich  maybe  charged  with  one  do^en 
of  ball. 
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Physicians,  surgeons,  apothecaries  and  other  officers  of  health 
who  shall  prescribe  or  administer  such  means  of  abortion,  shall,  if 
a  miscarriage  ensue,  be  sentenced  to  hard  labour  for  a  limited  time. 

Art.  318.  Whoever  shall  vend  or  utter  adulterated  liquors  con- 
taining a  dangerous  or  noxious  mixture,  shall  be  imprisoned  for  a 
period  not  less  than  six  days,  and  not  more  than  two  years,  and  fined 
fpom  sixteen  to  five  hundred  francs. 

Such  adulterated  liquors  shall  be  seized  and  confiscated. 

Section  III.  Involuntary  homicide^  wounds^  and  bloivsy  excusable 
crimes  and  justifiable  homicide^  battery  and  wounding. 

§  I.  Involuntary  homicide^  wounds  and  blows. 

Art.  319.  Whoever  from  awkwardness,  imprudence,  inatten- 
tion, negligence,  or  from  not  observing  the  police  regulations,  shall 
involuntarily  commit  homicide,  or  be  the  involuntary  cause  of  the 
same,  shall  be  imprisoned  for  a  period  of  not  less  than  three  months, 
and  not  more  than  two  years,  and  fined  from  fifty  to  six  hundred 
francs. 

Art.  320.  If  wounds  or  blows  only  have  been  the  result  of  such 
awkwardness  or  inattention,  the  period  of  imprisonment  shall  be 
from  six  days  to  two  months,  and  the  fine  from  sixteen  t-o  one  hun- 
dred francs. 

§  II.  Excusable  crimes'*  and  offences. 

Art.  321.  Murder,  wounds  and  blows  are  excusable  when  they 
have  been  provoked  by  blows  or  personal  violence. 

Art.  322.  The  crimes  and  offences  mentioned  in  the  preceding 
article  are  also  excusable,  if  they  have  been  committed  in  the  day 
time,  in  the  act  of  repelling  an  intrusion,  by  scaling  or  breaking  in 
inclosures,  walls  or  the  doors  or  windows  of  an  inhabited  house  or 
apartment  or  their  dependencies. 

If  during  the  night,  as  provided  for  by  art.  329. 

Art.  323.  Parricide  is  never  excusable. 

Art.  324.  The  murder  of  a  wife  by  her  husband,  or  of  a  hus- 
band by  his  wife  is  only  excusable,  when  the  life  of  the  party  com- 
mitting the  same  was  endangered,  at  the  very  moment  that  the  act 
was  committed. 

It  is  however  excusable  in  a  husband  if  he  kills  his  wife  and  her 
adulterer,  at  the  very  moment  that  he  surprises  them  together  in 
his  \iO\xsQ',  flagrante  delicto. 

Art.  325.  The  crime  of  castration  when  immediately  provoked 
by  outrageous  attempts  upon  chastity,  shall  be  considered  as  ex- 
cusable murder  or  mayhem. 

Art.  326.  The  punishment  of  excusable  crimes  shall  be  modi- 
fied as  follows: 

*  By  the  phrase  "excusable  crimes"  is  to  be  understood  those  of  wliich 
the  punishments  may  be  lessened,  as  the  ciixumstances  under  which  they 
ai*e  committed^  require  or  justify  a  departure  from  the  rigor  of  the  law. 
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In  the  case  of  a  crime  punishable  with  death,  hard  hibour  for 
life  or  deportation,  the  punishment  shall  be  red\iced  to  imprison- 
ment for  a  period  not  less  than  one  year,  and  not  more  than  five. 

For  any  other  crime,  it  shall  be  reduced  to  imprisonment  from 
six  months  to  two  years. 

In  the  two  first  mentioned  cases  the  party  may  moreover  be 
placed  under  the  immediate  inspection  of  the  higher  police,  for  a 
period  not  less  than  five  years  and  not  more  than  ten. 

If  the  case  be  one  of  an  offence  only,  the  punishment  shall  be 
reduced  to  imprisonment  from  six  days  to  six  months. 

§  III.  Justifiable  homicide <,  battery  and  ivounding. 

Art.  327.  No  crime  or  offence  is  committed, — when  death, 
AVounds  or  blows  are  inflicted  in  compliance  with  the  law,  and  hy 
command  of  the  lawful  authority. 

Art.  328.  It  is  no  crime  or  offence  to  kill,  wound  or  strike, 
•when  compelled  by  actual  necessity,  in  self  defence,  or  in  defence 
of  others. 

Art.  329.  The  above  justification  on  the  ground  of  defence  ex- 
tends to  the  two  following  cases; 

1.  If  the  homicide  has  been  committed,  the  w^ounds  inflicted,  or 
the  blows  given,  in  repelling  during  the  night  the  scaling  or  breal?- 
ing  in  of  inclosures,  walls,  doors  or  windows  of  an  inhabited  house 
or  apartment  or  their  dependencies. 

2.  If  the  act  has  taken  place  in  self  defence  against  the  perpe- 
trators of  robberies  or  depredations  committed  -vi  et  armis. 

Section  IV.   Crimes  and  offences  against  the  public  morals. 

Art.  330.  Every  person  who  shall  in  public,  commit  an  outrage 
upon  decency,  shall  be  imprisoned  for  a  period  not  less  than  three 
months,  and  not  more  than  one  year,  and  fined  from  sixteen  to  two 
hundred  francs. 

Art.  331.  Whoever  shall  commit  a  rape,  execute  or  attempt 
by  violence  any  other  outrage  to  chastity,  on  persons  of  either  sex, 
shall  be  punished  by  confinement  {la  reclusion.') 

Art.  332.  If  the  crime  be  committed  on  the  body  of  a  child  un-  |i 
der  fifteen  years  of  age,  the  culprit  shall  be  sentenced  to  hard  la- 
bour for  a  limited  time. 

Art.  333.  If  the  offender  is  one  having  authority  over  the 
person  on  whom  the  crime  was  committed,  as  her  or  his  tutor  of 
teacher,  or  if  a  servant  or  domestic  receiving  wages,  or  a  public  func- 
tionary or  minister  of  worship,  or  has  been  aided  in  his  crime  by 
one  or  more  persons,  he  shall  be  punished  by  hard  labour  for  life. 

Art.  334.  Whoever  shall  violate  good  morals  by  habitually', 
prompting,  favouring  or  facilitating  lewdness  or  prostitution  in  per-  i^ 
sons  of  either  sex  under  twenty-one  years  of  age,  shall  be  impri- n 
soned  for  a  term  not  less  than  six  months,  and  not  more  than  two '' 
years,  and  fined  from  fifty  to  five  hundred  francs. 

If  the  prostitution  or  corruption  of  such  young  persons,  be  ex- 
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cited,  favoured  or  facilitated  by^their  fathers,  mothers,  guardians  or 
others  having  authority  over  them,  the  punishment  shall  be  im- 
prisonment for  a  period  not  less  than  two  years  and  not  more  than 
five,  and  a  fine  from  three  hundred  to  one  thousand  francs. 

Art.  335.  Those  who  shall  be  convicted  of  the  offence  men- 
tioned in  the  preceding  article,  shall  be  disqualified  from  being 
guardians  or  trustees,  and  voting  in  family  councils  in  the  manner 
following,  to  wit:  Those  mentioned  in  the  first  paragraph  of  the 
said  article, — for  a  period  not  less  than  two  years  and  not  more  than 
five,  and  those  designated  in  the  second  paragraph,  for  a  term  not 
less  than  ten  years,  and  not  more  than  twenty. 

If  the  offence  be  committed  by  the  father  or  mother,  the  offend- 
er shall  moreover  be  deprived  of  the  civil  rights  and  privileges 
granted  to  him  by  the  Napoleon  code  (book  i.  title  9.  oi fiaren- 
tal  authority)  over  the  person  and  estate  of  the  child. 

Ill  all  cases  the  offender  shall  be  liable  to  be  placed  under  the 
immediate  inspection  of  the  higher  police,  for  the  period  during 
which,  by  the  present  article  he  is  to  remain  deprived  of  the  civil 
rights  therein  mentioned. 

Art.  336.  Adultery  committed  by  a  married  woman,  can  only 
be  prosecuted  and  punished  on  the  complaint  of  her  husband,  nor 
then,  if  he  has  been  guilty  of  the  same  crime  in  the  manner  men- 
tioned in  art.  339. 

Art.  337.  A  woman  convicted  of  adultery,  shall  be  imprisoned 
for  a  period  not  less  than  three  months  and  not  more  than  two 
years. 

Her  husband  may  stop  the  effect  of  such  condemnation,  by  con- 
senting to  take  her  home  again. 

Art.  338.  The  adulterer  shall  be  imprisoned  for  the  same  pe- 
riod of  time,  and  moreover  pay  a  fine  from  one  hundred  to  two 
thousand  francs. 

No  other  proof  shall  be  admitted  against  a  supposed  adulterer, 
except  that  of  his  being  \.?i\;.&\\Jlagrante  delicto,  or  that  of  letters  or 
other  writings  under  his  hand. 

Art.  339.  If  a  married  man  keep  a  concubine  in  the  same  dwell- 
ing and  be  convicted  thereof  on  the  complaint  of  his  wife,  he  shall 
be  fined  from  one  hundred  to  two  thousand  francs. 

Art.  340.  Bigamy  shall  be  punished  by  hard  labour  for  a  limit- 
ed time. 

Every  public  officer  who  shall  lend  his  official  aid  to  a  second 
marriage,  knowing  the  existence  of  a  prior  one  not  legally  dis- 
solved, shall  be  sentenced  to  the  like  punishment. 

Section  V.  Illegal  arrests  and  detention  of /persons. 

Art.  341.  Everyone  who  without  orders  from  the  constituted 
authorities,  except  in  the  cases  where  the  law  makes  it  his  duty  to 
seize  certain  offenders,  shall  arrest  or  detain  any  individual  or  in- 
dividuals whatever,  shall  be  punished  by  hard  labour  for  a  limited 
time. 
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Whoever  shall  provide  a  place  for  the  purpose  of  such  deten- 
tion, shall  suffer  the  like  punishment. 

Art.  342.  If  such  detention  has  lasted  more  than  one  month, 
the  punishment  shall  be  hard  labour  for  life. 

Art.  343.  The  above  punishment  shall  be  reduced  to  impri- 
sonment for  a  period  not  less  than  two  years  and  not  more  than 
five,  if  the  person  or  persons  guilty  of  the  offence  mentioned  in 
art.  341,  shall  set  at  liberty  the  individual  arrested  or  detained  be- 
fore the  end  of  the  tenth  day  of  such  detention,  and  before  prose- 
cution commenced.  They  shall  nevertheless  be  liable  to  be  placed 
under  the  immediate  inspection  of  the  higher  police  for  a  term  not 
less  than  five  years  and  not  more  than  ten. 

Art.  344.  In  each  of  the  three  following  cases  the  culprits  shall 
suffer  death,  to  wit; 

1 .  If  an  arrest  shall  be  made  by  means  of  a  false  costume,  a  false 
name  or  a  forged  order  from  the  public  authority. 

2.  If  the  person  arrested  or  detained  be  threatened  with  death; 

3.  Or  be  made  to  suffer  bodily  tortures. 

Section  VI.  Crimes  and  offences  tending  to  impair  or  destroy  the 
proof  of  the  civil  state  of  a  child^  or  to  endanger  his  existence — 
rape  of  persons  under  age — Infraction  of  the  law  concerning  bu- 
rials, 

§  I.   Crimes  and  offences  against  children.. 

Art.  345.  All  persons  who  shall  carry  away  or  conceal  a  child, 
or  substitute  one  for  another,  or — with  a  view  of  practising  an  im- 
position,— ascribe  one  to  a  woman  who  was  not  actually  brought  to 
bed,  shall  be  punished  with  confinement. 

Those,  who  having  children  under  their  care,  do  not  produce 
them  to  those  who  have  a  right  to  require  it,  shall  suffer  the  same  j 
punishment.  i 

Art.  346.  Every  person  who  having  assisted  at  the  birth  of  a  j 
child,  shall  not  make  the  declaration  prescribed  by  art.  56  of  the  | 
Napoleon  code,  and  within  the  time  fixed  by  art.  55  of  the  same  , 
code,  shall  be  imprisoned  for  a  term  not  less  than  six  days,  and  not  > 
more  than  six  months,  and  fined  from  sixteen  to  three  hundred  j 
francs.  j 

Art.  347.  Every  person  Avho  shall  find  a  new  born  infant  and  t 
shall  not  deliver  it  up  to  the  officer  of  the  civil  state^  as  prescribed  , 
by  art.  58  of  the  Napoleon  code,  shall  suffer  the  punishment  men- 
tioned in  the  preceding  article. 

The  above  article  is  not  applicable  to  the  person  who  shall  con- 
sent to  take  charge  of  the  child,  and  report  the  same  to  the  muni- 
cipality of  the  piace  where  the  child  was  found.  I 

Art.  348.  Those  who  shall  carry  to  a  charitable  institution,  a  1 
child  under  seven  years  of  age  intrusted  to  their  care,  no  matter  for  ,| 
what  purpose,  sliall  be  imprisoned  for  a  term  not  less  than  six  ' 
weeks  and  not  more  than  six  months,  and  pay  a  fine  from  sixteen 
to  fifty  francs. 

Such  persons  shall  not,  however,  be  liable  to  suffer  any  punish 
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ment,  if  they  were  not  bound,  or  had  not  engaged  to  maintain  the 
child  gratuitously,  or  if  nobody  had  provided  for  its  maintenance. 

Art.  349.  Those  who  shall  expose  and  abandon  in  a  solitary 
place,  a  child  under  seven  years  of  age,  and  those  who  may  order 
it  to  be  so  exposed,  shall,  on  that  account  alone,  if  such  order  be 
executed,  be  imprisoned  for  a  term  not  less  than  six  months  and 
not  more  than  two  years,  and  fined  from  sixteen  to  two  hundred 
francs. 

Art.  350.  If  the  child  has  been  exposed  or  abandoned  by  his 
guardians  or  tutors,  or  in  consequence  of  their  orders,  the  punish- 
ment shall  be  imprisonment  for  a  term  not  less  than  five  years,  and 
not  exceeding  ten,  and  a  fine  from  fifty  to  four  hundred  francs. 

Art.  35 1.  If  in  consequence  of  such  exposition  or  abandonment 
as  mentioned  in  arts.  349  and  350,  the  child  shall  be  mutilated  or 
crippled,  the  act  shall  be  considered  and  punished  as  in  the  case  of 
wounds  voluntarily  inflicted,  and  if  the  consequence  be  death,  it 
shall  be  considered  and  punished  as  murder. 

Art.  352,  Those  who  shall  expose  or  abandon  a  child  under 
seven  years  of  age  in  a  place  not  solitary,  shall  be  punished  by  im- 
prisonment for  a  term  not  less  than  three  months  and  not  more 
than  one  year,  and  pay  a  fine  from  sixteen  to  one  hundred  francs. 

Art.  353.  If  the  child  be  exposed  or  abandoned  as  mentioned 
in  the  preceding  article,  by  his  guardians  or  tutors,  the  punish- 
ment shall  be  imprisonment  for  a  period  not  less  than  six  months, 
and  not  exceeding  two  years,  and  a  fine  from  twenty-five  to  two 
hundred  francs. 

§  II.  Abduction  ofiiwiors. 

Art.  354.  Whoever  shall  by  fraud  or  violence,  carry  or  seduce 
away,  or  cause  to  be  carried  or  seduced  away,  a  minor  or  minors 
from  the  house  in  which  they  were  placed  by  those  having  lawful 
authority  over  them,  or  to  whose  care  or  protection  they  were  in- 
trusted, shall  be  punished  by  confinement  {la  recliision.) 

Art.  355.  If  the  person  so  carried  or  seduced  away,  be  a  girl 
i  under  sixteen  years  of  age,  the  punishment  shall  be  hard  labour 
[for  a  limited  time. 

Art.  35  6.  Although  the  girl  under  sixteen  years  of  age  shall 
i  have  consented  to  being  carried  away,  or  voluntarily  followed  her 
ravisher,  if  the  said  ravisher  was  of  the  age  of  twenty -one,  or  more, 
he  shall  be  sentenced  to  hard  labour  for  a  limited  time. 

If  such  ravisher  shall  marry  the  girl  thus  by  him  carried  or  se- 
duced away,  he  shall  only  be  liable  to  be  prosecuted  on  the  com- 
plaint of  those  persons  who  by  the  Napoleon  code,  have  a  right  to 
demand  the  abrogation  of  the  marriage,  and  shall  not  be  sentenced 
to  punishment,  until  the  marriage  shall  have  been  declared  void. 

§  III.  Infractions  of  the  laws  concerning  burials. 

Art.  358.  All  persons  who,  without  obtaining  the  authorization 
of  the  public  officer,  in  cases  in  which  it  is  required,  shall  cause  a 
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corpse  to  be  buried,  shall  be  punished  by  imprisonment  from  six 
clays  to  two  months,  and  fined  from  sixteen  to  fifty  francs,  and  that 
punishment  shall  not  operate  as  an  exemption  from  punishment  for 
such  other  crimes,  as  they  may  have  committed  in  connexion  with 
this  offence. 

The  like  punishment  shall  be  inflicted  on  those  who  shall  con- 
travene in  any  manner  whatever,  the  laws  and  regulations  for  the 
prevention  of  premature  burials. 

Art.  359.  Whoever  shall  secrete  the  corpse  of  a  murdered  per- 
son or  one  deceased  in  consequence  of  wounds  or  blows,  shall  be 
imprisoned  for  a  term  not  less  than  six  months,  and  not  more  thaa 
two  years,  and  fined  from  fifty  to  four  hundred  francs,  without  pre- 
judice to  severer  punishments,  in  case  of  participation  in  the  crime. 

Art.  360.  Every  person  who  shall  violate  tombs,  graves  or  se- 
pulchres, shall  suffer  imprisonment  for  a  period  not  less  than  threej 
months  and  not  more  than  one  year,  and  be  fined  from  sixteen  to 
two  hundred  francs,  without  prejudice  to  severer  punishments  fof 
the  crimes  or  offences  which  may  be  connected  with  such  vio- 
lation. 

Section  VII.  Perjury^  calumny^  slander^  revealing  of  secrets. 
§  I.  Perjury. 

Art.  361.  Whoever  shall  in  a  criminal  case,  give  false  testimony 
for,  or  against  the  party  accused,  shall  be  sentenced  to  hard  labour 
for  a  limited  time. 

If  however,  the  party  accused  be  sentenced  to  a  severer  punish-i 
ment,  the  person  who  shall  have  borne  false  testimony  against  him. 
shall  suffer  the  like.  ^      / 

Art.  362.  Whoever  shall,  in  cases  of  correctional  or  police  ju- 
risdiction, give  false  testimony  for  or  against  the  party  accused, 
shall  be  punished  by  confinement  Qa  reclusion.) 

Art.  363.  Whoever  shall  give  false  testimony  in  civil  cases; 
shall  sufi'er  the  punishment  mentioned  in  the  next  preceding  ar- 
licle. 

Art.  364.  Every  person  who  shall  receive  money  or  any  reward 
or  promises,  as  an  inducement  to  give  false  testimony  in  civil  caseS; 
or  in  matters  within  the  jurisdiction  of  the  correctional  police,  shaL 
be  punished  by  hard  labour  for  a  limited  time. 

Whatever  shall  have  been  received  in  any  case,  by  way  of  bribe 
for  committing  perjury,  shall  be  forfeited. 

Art.  365.  Every  person  guilty  of  subornation  of  perjury,  shal^ 
be  sentenced  to  hard  labour  for  a  limited  time,  if  the  subornation 
be  of  such  perjury,  as  the  laAV  punishes  by  confinement; — to  har< 
labour  for  life,  if  the  punishment  of  the  perjury  itself,  be  hard  la 
hour  for  a  limited  time  or  deportation,  and  shall  suffer  death,  if  the 
perjury  be  punishable  by  hard  labour  for  life  or  capitally. 

Art.  366.  Whoever,  on  being  put  to  his  oath  in  a  civil  suitshal 
swear  falsely,  shall  be  punished  by  civic  degradation. 
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Calumnijj  slander^  revealing'  of  secrets. 

Art.  367.  Every  person  who,  either  in  public  places,  assemblies 
or  meetings,  or  in  a  public  and  authentic  act  or  instrument,  or  in 
any  manuscript  or  printed  writini^,  posted  up,  sold  or  distributed, 
shall  impute  to  any  individual  whatever,  such  acts  as,  if  they  were 
true,  would  expose  such  individual  to  criminal  or  correctional 
prosecution,  or  merely  to  the  contempt  or  hatred  of  his  fellow  citi- 
zens, shall  be  held  guilty  of  calumny. 

The  above  is  not  applicable  to  such  acts  as  the  law  authorizes  to 
be  made  public,  nor  to  those  which  the  author  of  the  imputation 
was  officially  or  otherwise  in  duty  bound  to  make  known,  or  repress. 

Art.  368.  Every  imputation  which  is  not  supported  by  legal 
proofs  as  hereinafter  mentioned,  is  considered — false;  and  its  au- 
thor shall  not  therefore  be  admitted  in  his  defence,  to  offer  other 
proof  thereof,  nor  to  excuse  himself  by  alleging,  that  the  facts  or 
documents  proving  the  same  are  notorious,  or  that  the  imputa- 
tions were  copied,  or  extracted  from  foreign,  or  other  printed  pa- 
pers. 

Art.  369.  Those  who  shall  send  or  cause  to  be  sent,  calumni- 
ous writings  to  be  inserted  in  foreign  prints,  and  those  who  shall  be 
concerned  in  importing  them  into,  or  circulating  them  in  France, 
shall  be  punished  as  guilty  of  calumny. 

Art.  370.  If  a  charge  or  imputation  made  against  any  person, 
be  legally  proved,  its  author  shall  not  be  subject  to  punishment. 

No  proof  shall  be  considered  as  legal.,  but  such  as  shall  result 
from  a  judgment,  or  other  authentic  act,  or  instrument  of  writing. 

Art.  371.  If  the  imputation  is  not  legally  proved,  its  author  shall 
be  punished  as  follows: 

If  the  imputation  be  of  a  crime  punishable  with  death,  hard  labour 
for  life,  or  deportation,  the  calumniator  shall  be  sentenced  to  im- 
prisonment for  a  period  not  less  than  two  years,  and  not  more  than 
[  five,  and  to  a  fine  from  two  hundred  to  five  hundred  francs. 

In  all  other  cases,  he  shall  be  imprisoned  for  a  term  not  less  th^n 
one  month  nor  more  than  six,  and  pay  a  fine  from  fifty  to  two  hun- 
dred francs. 

Art.  272.  If  the  presumed  calumniator  make  a  formal  denun- 
ciation for  the  crime  or  offence,  which  he  alleges  to  have  been  com- 
mitted, the  prosecution  against  him  shall  be  suspended  during  the 
inquiry,  which  shall  be  made  into  the  truth  of  the  facts. 

Art*  373.  Whoever  shall  make  in  writing,  and  before  the  pro- 
'per  officers  of  justice,  or  of  the  police,  a  calumnious  denunciation 
lagainst  one  or  more  individuals,  shall  be  imprisoned  for  a  term  not 
less  than  one  month  nor  more  than  one  year,  and  fined  from  one 
hundred  to  three  thousand  francs. 

Art.  374.  In  all  cases,  a  calumniator  shall  forfeit  the  rights 
mentioned  in  art.  42  of  the  present  code,  for  a  term  not  less  than 
five,  and  not  more  than  ten  years,  to  begin  from  the  day  on  whic*h 
he  shall  have  fully  undergone  his  punishment. 

Vol.  IT,  Apr  t  O 
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Art.  375.  As  to  slander  or  words  of  outrage,  abuse  or  insult, 
charging  an  individual  with  a  specific  vice,  but  not  with  any  crime 
or  offence  punishable  by  law,  if  such  be  uttered  in  public  places  or 
assemblies,  or  inserted  in  written  or  printed  papers  which  shall  have 
been  published  or  circulated,  the  punishment  shall  be  a  fine  from 
sixteen  to  five  hundred  francs. 

AuT.  376.  All  other  slanders,  not  of  the  above  outrageous  and 
pubhc  nature,  shall  only  be  pvuiishable  by  way  of  police. 

Art.  377.  As  to  such  slanders  and  imputations  as  may  be  con- 
tained in  the  printed  writings  or  statements  of  litigants*  or  in  the 
formal  pleadings  before  a  tribunal,  the  judges  by  their  decree  in 
the  principal  cause,  may  order  the  suppression  of  such  writings,  lay  j 
injunctions  on  the  authors  thereof,  or  suspend  them  from  their 
functions,  and  assess  damages  to  the  injured  party. 

The  term  of  the  suspension  shall  not  exceed  six  months;  but  in 
case  of  a  repetition  of  the  same  offence,  it  shall  not  be  less  than  one 
year,  nor  more  than  five. 

If  the  slanders  contained  in  such  writings  amount  to  the  higher 
offence  of  calumny,  and  be  not  within  the  cognisance  of  the  judges, 
who  are  seised  of  the  principal  cause,  they  shall  onJy  provisionally 
suspend  the  party,  and  turn  him  over  for  trial  to  the  competent 
tribunal. 

Art.  378.  Physicians,  surgeons,  and  other  officers  of  health, 
apothecaries,  midwives  and  other  persons  intrusted  with  secrets  in' 
consequence  of  their  trade  or  profession,  who  shall  reveal  such  se- 
crets, (except  only  in  cases  in  which  they  are  by  law  obliged  to  de- 
nounce them,)  shall  be  imprisoned  for  a  period  not  less  than  one 
month,  and  not  more  than  six,  and  fined  from  one  hundred  to  five 
hundred  fi-ancs. 

CHAPTER  II. 

Crimes  and  offences  agai?isi  property. 

Section  I.  Theft, \ 

Art.  379.  Whoever  fraudulently  takes  away  the  property  of  an- 
other, is  guilty  of  theft. 

Art.  380.  The  subtraction  or  embezzlement  of  the  wife's  pro- 
perty by  the  husband,  or  of  the  husband's  by  the  wife,  or  by  a  wi- 
dower or  a  widow  of  the  property  of  the  deceased  Avife  or  husband 
or  by  sons,  daughters  or  any  other  lineal  descendent, — of  the  pro- 
perty of  their  fathers  or  mothers,  or  byfathers,  mothers  or  other  linei 

*  It  is  customary  in  France  for  the  parties  to  a  suit  at  law  to  publish  pam 
phlets,  which  they  cA\factutnsi  containing  at  great  length  tlie  facts  and  ari 
gunients  of  their  case.  These  pamphlets  are  i^.ot  only  delivered  to  the  judges 
but  circulated  among  the  friends  of  the  respective  parties.  Some  of  then 
are  indeed  models  of  close  reasoning  and  true  forensic  eloquence,  whil< 
otliers  are  not  unfrequently  filled  widi  personal  invective  and  shmderou 
imputations,  which  the  courts  of  justice  have  not  always  been  sufficient!; 
careful  to  repress. 

f  The  French  law  includes  under  the  general  description  of  to/,  wliich  w< 
translate  r/.f/>,  the  several  crimes  of  robbery,  burglary  and  simple  larceny. 
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al  ascendents,  of  the  property  of  their  children,  or  other  lineal  de- 
scendents,  or  of  those  connected  with  them  by  marriage  in  the  same 
degree,  shall  only  authorize  civil  actions,  and  cannot  be  criminally 
prosecuted. 

But  all  other  persons  who  shall  receive  or  apply  to  their  own 
use,  the  whole,  or  part  of  any  property  so  subtracted  or  embezzled, 
shall  be  punished  as  guilty  of  theft. 

Art.  381.  Those  who  shall  commit  theft  with  the  concurrence 
<»f  the  five  following  circumstances,  shall  sufter  death, 
i.  If  the  theft  be  committed  in  the  night  lime; 

2.  And  by  two  or  more  persons; 

3.  If  the  culprits,  or  one  of  them  were  armed  with  apparent 

or  concealed  weapons; 

4.  If  the  mme  was  committed  in  a  dwelling  house,  apart- 

ment, room,  or  lodgings  or  their  dependencies,  by 
breaking  into  or  scaling  outward  walls,  doors  or  win- 
dows, or  by  means  of  false  keys,  or  by  assuming  the 
character  of  a  public  functionary,  or  civil  or  military 
officer,  or  by  being  dressed  in  the  costume  or  uniform 
of  such  officer,  or  by  alleging  a  false  order  from  the 
civil  or  military  authority. 

5.  If  the  perpetrators  of  the  crime  have  employed  violence, 

or  threatened  to  make  use  of  arras. 

Art.  382.  Every  person  who  shall  commit  theft  by  means  of 
violence,  and  with  the  concurrence  of  two  of  the  four  first  circum- 
stances specified  in  the  preceding  article, shall  be  sentenced  to  hard 
labour  for  life. 

If  wounds  or  bruises  be  the  consequence  of  the  violence  made 
use  of  in  the  commission  of  the  theft,  the  culprit  from  that  circum- 
stance alone,  shall  be  sentenced  to  hard  labour  for  life. 

Art.  38  3.  Thefts  committed  on  high  ways,  shall  likewise  be 
punished  by  hard  labour  for  life. 

Art.  384.  Every  person  who  shull  commit  theft  by  any  one  of 
the  means  specified  in  no.  4  of  art.  381,  or  by  breaking  into  or  scal- 
ing inner  walls,  doors  or  windows,  or  opening  inner  doors  by  means 
of  false  keys,  or  by  breaking  into  or  scaling  the  walls,  doors  or  win- 
dows of  buildings,  parks  or  closes  not  used  for  the  dwelling  or  ha- 
bitation of  man,  shall  be  punished  by  hard  labour  for  a  limited  time. 

Art.  385.  Those  shall  likewise  be  punished  by  hard  labour  for 
a  limited  time,  who  shall  commit  theft  either  Avith  acts  of  violence 
but  without  wounding  or  bruising,  or  other  aggravating  circum- 
stances, or  without  acts  of  violence,  but  with  the  addition  of  the 
three  foUowhig  circumstances. 

1.  If  the  theft  be  committed  in  the  night  time; 

2.  And  by  two  or  more  persons; 

3.  And  if  the  culprits,  or  one  of  them  were  armed  with  ap- 

parent or  concealed  weapons. 
Art.  386.  Every  person  guilty  of  theft  sliall  be  punished  by 
confinement,  if  the  crime  be  committed  under  one  of  the  follow- 
ing circumstances: 
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1.  If  it  be  committed  in  the  night  time,  and  by  two  or  more 

persons,  or  under  one  only  of  these  two  circumstances, 
but  at  the  same  time  in  a  dwelling  house,  or  other  in- 
habited place. 

2.  If  the  culprits,  or  one  of  them  were  armed  with  ostensi- 

ble or  concealed  weapons,  although  the  place  where 
the  theft  was  committed  was  not  inhabited, and  although 
the  theft  be  committed  in  the  day  time  and  by  one  per- 
son only. 

3.  If  the  culprit  be  a  servant  or  domestic  receiving  wages, 

although  he  shall  have  committed  theft  on  persons  to 
whom  he  did  not  owe  any  service,  but  who  were  either 
in  his  master's  house  or  in  that  to  which  he  had  fol- 
lowed him,  or  if  he  be  a  workman,  journeyman,  or  ap- 
prentice in  the  house,  workshop  or  store  of  his  master, 
or  an  individual  habitually  woiking  in  the  house  iu 
which  the  theft  was  committed. 

4.  If  the  theft  be  committed  by  the  keeper  of  an  inn  or  lodg- 

ing house,  a  wagoner,  boatman,  ferryman  or  some  one 
in  his  employ,  who  shall  steal  the  whole  or  part  of  the 
effects  intrusted  to  him  in  the  way  of  his  business  or 
in  an  inn  or  hired  lodgings  by  an  individual  admitted 
therein. 

Art.  "87.  Every  wagoner,  boatman,  ferryman  or  those  appoint- 
ed by  them,  who  shall  by  the  admixture  of  noxious  substances, 
adulterate  wines  or  any  other  kinds  of  liquids  or  merchandise  w  hich 
he  shall  have  received  for  carriage,  shall  suffer  the  punishment 
specified  in  the  next  preceding  article. 

If  the  adulteration  be  without  an  admixture  of  noxious  substances 
the  punishment  shall  be  imprisonment  for  a  term  not  less  than  one 
month,  and  not  more  than  one  year,  and  a  fine  from  sixteen  to  one 
hundred  francs. 

Art.  388.  Every  person  who  in  the  open  fields,  shall  steahhorses 
or  other  beasts  of  saddle,  draught  or  burden,  large  or  small  cuttle 
implements  of  husbandry,  hay  or  grain  in  stacks  or  sheaves,  mak 
ing  part  of  a  harvest,  shall  be  punished  by  co-njinement . 

The  same  punishment  shall  be  inflicted  on  those  who  steal  wood 
cut  down  for  sale,  stones  in  quarries  and  fish  in  ponds. 

Art.  389.  The  same  punishment  shall  also  be  inflicted  on  those 
who  for  the  sake  of  committing  theft,  shall  remove  or  displace  any 
landmark. 

Art.  390.  Under  the  general  denomination  of  dwelling  house, 
is  included  every  building,  cottage,  lodge,  hut,  even  though  it  be 
movable,  which  although  not  actually  inhabited,  is  nevertheless 
intended  for  the  habitation  of  man,  and  all  their  appurtenances,  as 
yards,  barns,  stables  and  all  other  buildings  inclosed  therein,  for 
whatever  use  the  same  may  be  intended,  and  although  they  should 
be  surrounded  by  an  inner  or  separate  inclosure  within  the  outer  or 
general  one. 

Art.  391.  Under  the  denomination  of  park  or  close  is  included 
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every  tract  or  piece  of  o;roun(l  surrounded  with  ditches,  posts, 
boards,  hedges,  fences,  palings  or  walls  of  w  hatevcr  materials,  and 
whuiever  be  the  height,  depih,  age  or  condition  of  such  several 
inc^osures,  and  although  there  be  no  doors  secured  by  locks  or 
otherwise,  or  the  doors  should  be  made  of  railings  and  habitually 
left  open. 

Art.  392.  Movable  parks  or  pounds  for  the  securing  of  cattle 
or  sheep,  of  whatever  materials  the  same  may  be  made,  are  also 
accounted  closes,  and  when  joined  to,  or  connected  with  movable 
huts  or  other  places  of  shelter  for  the  keeper  or  shepherd,  are  ac- 
counted appurtenances  to  a  dwelling  house. 

Art.  393.  Under  the  denomination  oifracturcy  is  included  eve- 
ry forcing,  breaking,  destroying,  demolishing,  taking  away  of  walls, 
roofs,  floors,  doors,  windows,  locks,  padlocks  or  any  other  instru- 
ments serving  to  shut  or  obstruct  passage  or  ingress,  and  generally 
the  breach  of  every  kind  of  inclosure. 

Art.  394,  Fracture  is  exterior  or  interior. 

Art.  395.  Exterior  fracture^  is  that  by  Avhich  one  introduces 
himself  into  houses,  yards,  inclosures  or  appurtenances,  or  into 
private  apartments  or  lodgings. 

Art.  396.  Interior  fracturt  is  that  which  after  the  effecting  an 
entrance  irtto  the  places  mentioned  in  the  preceding  article,  is 
committed  by  breaking  open  interior  doors  or  inclosures;  or  bu- 
reaus, escrutoirs,  drawers,  or  other  pieces  of  furniture  secured 
by  locks  and  keys. 

The  mere  taking  away  of  chests,  boxes,  bales  covered  with  can- 
vas or  secured  with  cord,  and  other  property  inclosed  in  packages, 
although  not  broken  open  on  the  spot,  is  considered  as  interior frac- 
(lire. 

Art.  297.  By  the  word  scaling^  is  understood  every  entering  of 
buildings,  gardens,  parks  and  closes  of  every  description,  by  climb- 
ing over  the  walls,  doors,  roofs  or  any  other  inclosure  thereof. 

The  effecting  of  an  entrance  by  a  subterraneous  passage  not  de- 
signed or  intended  for  that  purpose,  is  considered  in  law  as  scaling. 
Art.  398.  Under  the  denomination  oi false  keys  is  included  every 
kind  of  hooks,  pick-locks,  double,  imitated,  altered  or  counterfeited 
keys,  which  Avere  not  intended  by  the  owner,  tenant,  innkeeper 
or  lodger  to  be  used  for  the  locks,  padlocks  or  fastenings  of  any 
description,  in  the  opening  of  which  they  shall  be  used  l3y  the  of- 
fender. 

Art.  399.  Whoever  shall  counterfeit  or  alter  keys,  shall  be  sen- 
tenced to  imprisonment  for  a  period  not  less  than  three  months, 
and  not  more  than  two  years,  and  pay  a  fine  from  twenty-five  to 
one  hundred  and  fifty  francs. 

If  the  offender  is  a  locksmith  by  trade,  he  shall  be  sentenced  to 
C07fjinement. 

These  punishments  shall  not  operate  as  an  exemption  from  a 
severer  sentence,  when  the  offence  shall  be  connected  with  one  of 
a  higher  nature. 
Art.  400.  Every  person  who  shall  by  force  or'vio!ence  compel 
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another  to  sign  or  deliver  up  any  act,  title  deed,  writing  or  papei 
whatever,  containing-  or  operating  any  obligation, — transfer  or  dis- 
position of  property,  acquittance  or  release,  shall  be  sentenced  to 
hard  labour  for  a  limited  time. 

Art.  401.  All  other  thefts  not  specified  in  the  present  section, 
petty  larcenies,  and  picking  of  pockets,  and  also  all  attempts  to 
commit  the  said  offences,  shall  be  punished  by  imprisonment  for  a 
term  not  less  than  one  year,  and  not  exceeding  five,  and  a  fine  from 
sixteen  to  five  hundred  francs  may  be  added  to  the  sentence. 

The  offenders  may  also  be  disfranchised  in  the  manner  men- 
tioned in  art.  42  of  the  present  code>  for  a  period  not  less  than  five, 
and  not  more  than  ten  years,  to  begin  from  the  day  on  which  they 
shall  have  fully  undergone  their  punishment. 

They  may  also  be  placed  by  the  sentence  or  judgment  under  the 
immediate  inspection  of  the  higher  police  for  a  like  number  of 
years. 

Section  II.  Bankruptcy-)  swindling  and  other  species  of  fraud. 

§  I.  Bankruptcy •i'^  swindling. 

Art.  402.  Those  who  in  the  cases  provided  for  in  the  commer- 
cial code,  shall  be  found  guilty  of  bankruptcy,  shall  be  punished  as 
follows: 

Fraudulent  bankrupts  by  hard  labour  for  a  limited  time. 

Simple  bankrupts  by  imprisonment  from  one  month  to  two  years. 

Art.  403.  Those  who,  conformably  to  the  commercial  code, 
shall  be  declared  accomplices  in  a  fraudulent  bankruptcy,  shall  suf- 
fer the  same  punishment  as  fraudulent  bankrupts. 

Art.  404.  Exchange  brokers  who  shall  fail  or  stop  their  pay- 
ments, shall  be  sentenced  to  hard  labour  for  a  limited  time,  and  to 
hard  labour  for  life,  if  convicted  of  fraudulent  bankruptcy.! 

Art.  405.  Whoever  by  assuming  a  false  name  or  character,  or 
by  other  fraudulent  devices,  shall  persuade  others  of  the  existence 
of  any  imaginary  undertaking  or  speculation,  or  by  creating  false 

*  The  word  bankruptcy  in  the  French  law  is  never  used  but  when  accom- 
panied with  some  degree  of  fraud,  as  when  the  bankrupt  attempts  to  conceal 
his  property  or  eflects  from  his  creditors,  or  with  gross  imprudence,  such  as 
gambling,  excessive  expenses,  not  keeping-  regul;>r  books,  overtrading-  when 
actually  insolvent.  In  the  former  case  it  is  ditwomxriOXaA  fraudulent,  and  in  the 
latter,  nhnplt  bankruptcy,  and  when  it  takes  place  without  any  fault  of  the 
bankrupt,  it  is  called  /ci/ure,  (failliti:)  and  the  bankrupt  himself  by  a  French 
adjective  derived  from  the  word  faillite,  is  styled  le  failli.  Tlie  adjective 
banqueroiitier  which  answers  to  our  English  word  bankrupt^  is  never  used  in 
Fi'ench  but  as  a  term  of  reproach,  and  always  implies  criminality  or  some- 
thing very  near  to  it.  See  the  Napoleon  commercial  code,  book  3.  art.  349 
and  same  book  tit.  4.  art.  586,  587.  See  also  Duponceau's  view  of  the  bank- 
rupt system  of  France,  in  Cooper's  bankrupt  law,  append,  viii. 

\  Exchange  brokers  are  not  permitted  in  France  to  trade  or  do  business 
for  their  own  account,  and  if  they  fail  in  their  payments,  it  can  only  be  be- 
cause they  have  made  an  improper  use  of  the  moneys  or  efi'ects  intrusted  tQ 
theJr.,  and  therefore  it  is  here  not  improperly  made  criminal. 
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ideas  of  his  own  credit  or  power,  or  that  of  others,  shall  raise  hopes 
or  fears  about  some  supposed  success,  accident  or  other  chimerical 
event,  and  by  such  means  shall  obtain  money,  effects,  goods,  chat- 
tels or  any  obligation,  contract,  note,  promise,  acquittance  or  dis- 
charge, or  by  any  such  means  shall  defraud  or  attempt  to  defraud 
others,  of  the  whole  or  part  of  their  property,  shall  be  imprisoned 
for  a  period  not  less  than  one  year  and  not  more  than  five,  and  fined 
from  fifty  to  three  thousand  francs, 

The  offender  may  moreover  be  disfranchised  as  mentioned  in 
art.  42  of  the  present  code,  for  a  term  not  less  than  five  years  and 
not  more  than  ten,  to  begin  from  the  day  on  which  he  shall  have 
fully  undergone  his  punishment,  without  prejudice  to  a  severer 
sentence  if  he  has  been  guilty  of  forgery. 

§  II.  Breach  of  trust. 

Art.  406.  Whoever  shall  take  advantage  of  the  necessities, 
weakness  or  passions  of  a  person  under  age,  to  make  him  sign  en- 
gagements, acquittances  or  discharges  to  his  prejudice,  for  the 
loan  of  money,  goods,  chattels,  negotiable  or  other  paper,  under 
w^hatever  form,  color  or  pretence  the  transaction  may  be  made  or 
disguised,  shall  be  imprisoned  for  a  period  not  less  than  two  months 
and  not  more  than  two  years,  and  pay  a  fine  which  shall  not  exceed 
the  fourth  part  of  the  restitution  and  damages  due  to  the  injured 
party,  nor  be  under  twenty-five  francs. 

The  offender  shall  moreover  be  liable  to  the  penalties  expressed 
in  the  second  paragraph  of  the  next  preceding  article. 

Art.  407.  Whoever  shall  make  an  improper  use  of  a  blank  sig- 
nature intrusted  to  him,  by  fraudulently  writing  over  it  an  obliga- 
tion or  discharge,  or  any  thing  which  may  endanger  the  person  or 
fortune  of  the  individual  who  has  signed  the  same,  shall  suffer  the 
punishments  expressed  in  art.  405. 

If  the  blank  signature  be  not  intrusted  to  him,  he  shall  be  pro- 
secuted as  guilty  of  forgery,  and  punished  as  such. 

Art.  408.  Every  person  who  shall  embezzle  or  squander  away 
to  the  prejudice  of  the  owner  or  lawful  possessor  any  effects,  mo- 
ney, merchandise,  notes  or  other  obligatory  writings  or  acquit- 
tances, intrusted  to  him  by  way  of  deposit,  or  to  be  used  in  the 
course  of  professional  labour  or  business,  on  condition  to  return  or 
produce  the  same,  or  to  make  a  specific  use  or  employment  there- 
of, shall  suffer  the  punishment  specified  in  art.  406,  which  shall 
not  operate  however  as  an  exemption  from  the  punishments  pro- 
vided in  arts,  254.  255  and  256,  against  embezzling  and  carrying 
away  money,  effects  or  papers  lodged  in  places  of  public  deposit. 

Art.  409.  Every  person  who  after  having  exhibited  in  a  law- 
suit, any  deed,  voucher,  memorial  or  other  document,  shall  sub- 
tract the  same  in  any  manner  whatever,  shall  be  fined  from  twenty- 
five  to  two  hundred  francs. 

The  punishment  shall  be  decreed  by  the  judges  of  the  tribunal 
■  in  which  the  suit  was  pending. 
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§  III.   Contravcnlion  to  the  regulations  concerning  gami7ig  houses, 
lotteries  and  pawnbrokers. 

Art.  410.  Those  who  shall  without  authorization  keep  a  house 
for  playing  at  games  of  chance,  and  shall  admit  the  public  therein, 
either  freely  or  on  being  introduced  by  those  who  are  interested  in, 
or  in  the  habit  of  frequenting  the  said  house — those  who  keep  the 
banks  in  such  houses, — those  who  shall  set  up  lotteries  not  autho- 
rized by  law,  and  all  managers  of  such  establishments  and  their 
assistants  or  agents,  shall  be  imprisoned  for  a  period  not  less  than 
two  months  nor  more  than  six,  and  fined  fronci  one  hundred  to  six 
thousand  francs. 

The  offenders  may  moreover  be  disfranchised  as  mentioned  in 
art.  42  of  the  present  code,  for  a  term  not  less  than  five  years,  nor' 
more  than  ten,  to  begin  from  the  day  on  which  they  shall  have  fully 
undergone  their  punishments. 

In  every  case  all  the  moneys  or  effects  which  shall  be  found  at 
stake  or  put  in  the  lotteries,  the  furniture,  instruments,  and  other 
things  employed  or  intended  for  the  use  of  such  games  or  lotteries, 
and  the  furniture  and  movable  effects  with  which  such  places 
shall  be  furnished  or  ornamented,  shall  be  confiscated. 

Art.  411.  Those  who  shall,  without  authorization,  set  up,  or 
keep  pawnbroker's  shops  where  money  is  advanced  on  securities, 
or  who,  being  thereto  authorized,  shall  not  keep  a  book  or  register, 
conformably  to  the  regulations  on  that  head,  containing  in  regular 
successive  order,  and  without  any  blank  or  interlineation,  the  sums 
or  effects  advanced,  the  names,  profession  and  place  of  abode  of  the 
borrowers,  the  nature,  quality  and  value  of  the  effects  given  in  se- 
curity,— shall  be  imprisoned  for  a  period  not  less  than  fifteen  days, 
nor  more  than  three  months,  and  fined  from  one  hundred  to  two 
thousand  francs. 

§  IV.   Obstructions  to  the  freedom  of  bidding  at  auction. 

Art.  412.  Every  person  who  at  a  public  sale  of  real  or  personal 
property,  or  of  any  contract  or  undertaking  for  the  public  service, 
shall  impede  or  disturb  the  free  exercise  of  the  right  of  bidding, 
by  means  of  violence  or  threats,  either  before  or  during  the  auc- 
tion, shall  be  imprisoned  for  a  period  not  less  than  fifteen  days  and 
not  more  than  three  months  and  fined  from  one  hundred  to  five 
thousand  francs. 

The  same  punishment  shall  be  inflicted  on  those  who  by  gifts  or 
promises  shall  deter  the  bidders  from  coming  to  the  sale. 

§  V.   Transgressions  of  the  regulations  cojicerning  manufactures, 
arts  and  commerce. 
Art.  413.  Every  person  who  shall  transgress  the  regulations  of 
the  public  administration,  concerning  articles  of  French  manufac- 
ture exported  to  foreign  countries,  the  object  of  which  is  to  insure 
the  good  quality,  and  to  determine  the  dimensions  and  particular 
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mode  of  fabrication  thereof,  shall  be  fined  in  a  sum  not  less  than  two 
hundred  francs  and  not  more  than  three  thousand,  and  the  goods 
shall  be  confiscated.  These  two  penalties  may,  according  to  circum- 
stances, be  inflicted  together  or  separately. 

Art.  414,  Every  combination  between  those  who  keep  journey- 
men  in  their  pay  or  employ,  with  a  view  unjustly  and  unduly  to 
compel  them  to  lower  their  wages,  if  such  combination  be  attempt- 
ed, or  in  part  executed,  shall  be  punished  l)y  imprisonment  for  a 
term  not  less  than  six  days  and  not  more  than  one  month,  and  a 
fine  from  two  hundred  to  three  thousand  francs. 

Art.  415.  Every  combination  between  journeymen,  to  cease  or 
desist  all  together  at  the  same  time  from  their  work,  or  to  prevent 
the  going  on  of  the  work  in  a  manufactory,  to  forbid  the  repairing 
thither  or  remaining  there  before  or  after  certain  hours,  and  in  gene- 
ral to  stop,  prevent,  hinder  or  obstruct  the  progress,  or  enhance  the 
price  of  labour,  if  such  combination  be  attempted  or  in  part  exe- 
cuted, it  shall  be  punished  by  imprisonment  for  u  period  not  less 
than  one  month  nor  more  than  three. 

The  leaders  and  authors  of  such  combination,  shall  suffer  impri- 
sonment for  a  term  not  less  than  than  two,  nor  more  than  five 
years. 

Art.  416.  All  journeymen  who  shall  set  fines  upon  each  other, 
or  issue  prohibitions,  interdictions  or  proscriptions,  under  the  name 
of  dainnation,  or  under  any  other  denomination  whatever,  either 
against  the  contractors  or  managers  of  the  manufacture  or  trade,  or 
the  masters  or  heads  of  the  shops,  or  against  one  another,  shall  be 
punished  in  the  same  manner  as  mentioned  in  the  next  preceding 
article. 

In  the  cases  provided  for  by  this  and  the  next  preceding  article, 
the  leaders  or  promoters  of  the  offence  may  after  the  expiration 
of  their  punishment,  be  placed  under  the  immediate  inspection  of 
the  higher  police,  for  a  term  not  less  than  two  years,  and  not  more 
than  five. 

Art.  417.  Every  person  who,  with  a  view  to  injure  French  in- 
dustry, shall  induce  or  enable  the  managers,  clerks  or  any  of  the 
workmen  of  a  manufactory,  to  emigrate  to  foreign  countries,  shall  be 
imprisoned  for  a  term  not  less  than  six  months,  nor  more  than  two 
!  years,  and  fined  from  fifty  to  three  hundred  francs. 

Art,  418.  Every  manager,  clerk  or  workman,  employed  in  a 

manufactory,  who  shall  impart  to  foreigners  or  to  Frenchmen  re- 

:    siding  in  foreign  countries,  any  secret  art  or  process  of  the  manu- 

1    facture  in  which  he  is  employed,  shall  be  punished  by  confinement^ 

and  fined  from  five  hundred  to  twenty  thousand  francs. 

If  such  secrets  be  imparted  to  Frenchmen  residing  in  France, 
the  imprisonment  shall  be  from  three  months  to  two  years,  and  the 
fine  from  sixteen  to  two  hundred  francs. 

Art.  419.  All  those  who,  by  means  of  false  or  calumnious  as- 
sertions spread  designedly  among  the  people,  or  by  offering  higher 
prices  than  those  asked  for  by  the  sellers,  or  by  combinations  be- 
I    tween  the  principal  holders  of  the  same  merchandise  or  commo- 

kdity,  not  to  sell  at  all,  or  to  sell  only  at  certain  prices,  or  by  any 
Vol.  II.  t  H 
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other  fraudulent  means  or  devices  whatever,  shall  occasion  the  rise 
or  fall  of  merchandise  or  produce,  or  of  the  public  stocks  or  govern- 
ment securities,  above  or  below  the  prices  at  which  the  free  and 
natural  course  of  trade  would  have  fixed  them,  shall  be  imprisoned 
for  a  term  not  less  than  one  month,  and  not  more  than  one  year, 
and  fined  from  five  hundred  to  ten  thousand  francs,  and  shall  more- 
over be  liable  to  be  placed,  by  the  sentence  or  judgment,  under  the 
immediate  inspection  of  the  higher  police,  for  a  term  not  less  than 
two,  and  not  exceeding  five  years. 

Art.  420.  If  such  intrigues  be  practised  in  relation  to  grain, 
pulse,  flour,  farinaceous  substances,  bread,  wine  or  other  liquor, 
the  imprisonment  shall  be  for  a  term  not  less  than  two  months, 
nor  more  than  two  years,  and  the  fine  from  one  thousand  to  twenty 
thousand  francs. 

And  if  the  party  be  sentenced  to  be  placed  under  the  immedi- 
ate inspection  of  the  higher  police,  the  term  shall  not  be  less  than 
five  years,  nor  more  than  ten. 

Art.  421.  Every  person  who  shall  lay  wagers  on  the  rise  or 
fall  of  government  securities,  shall  be  punished  as  expressed  in 
art.  419. 

Art.  422.  All  contracts  or  agreements  to  sell  or  deliver  gov- 
ernment securities,  which  the  seller  shall  not  prove  to  have  been 
at  his  disposal  at  the  time  when  the  contract  or  agreement  was 
made,  or  destined  to  be  so  at  the  time  appointed  for  the  delivery 
thereof;  shall  be  accounted  a  wager  of  the  kind  mentioned  in  the 
preceding  article. 

Art.  423.  Whoever  shall  deceive  a  purchaser  respecting  the' 
true  standard  of  articles  of  manufactured  gold,  or  silver,  the  quali-' 
ty  of  a  gem  or  stone,  or  as  to  the  nature  of  any  other  merchandise, 
and  whoever  shall  by  means  of  false  weights  or  measures,  sell  a 
less  for  a  greater  quantity,  shall  be  punished  by  imprisonment  for 
a  period  not  less  than  three  months,  and  not  more  than  one  year, 
and  pay  a  fine  which  shall  not  exceed  the  fourth  part  ot  the  resti- 
tution and  damages,  nor  be  under  fifty  francs. 

The  articles  thus  fraudulently  sold,  or  the  value  thereof, — if  they    ' 
are  still  with  the  vender,  shall  be  confiscated.    The  false  weights 
and  measures  shall  also  be  confiscated  and  broken  to  pieces.  i 

Art.  424.  If  the  seller  and  purchaser  have  in  their  bargain  with{  ) 
each  other,  made  use  of  other  weights  or  measures,  than  those  es- 
tablished by  the  law  of  the  state,  the  purchaser  shall  not  have  an 
action  against  the  seller  by  whom  he  may  have  been  defrauded 
through  such  prohibited  weights  or  measures,  but  the  government 
may  prosecute  for  the  punishment  of  the  fraud,  and  of  the  offence  j 
committed  in  making  use  of  prohibited  weights  or  measiil^s.  | 

The  punishment,  in  case  of  fraud  shall  be  the  same  a&  that  ex- 
pressed in  the  next  preceding  article.  :. 

The  punishment  for  making  use  of  prohibited  weights  and  mea- 
sures is  specified  in  the  fourth  book  of  this  code,  which  treats  of 
the  penalties  to  be  inflicted  by  the  police. 

Art.  425.  Every  edition  of  any  writing,  musieal  composition, 
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drawing,  painting  or  other  production  printed  or  engraved  in  whole 
or  in  part,  published  in  contempt  of  the  laws  and  regulations  con- 
cerning the  property  of  authors,  is  styled  a  counter/city  and  every 
counterfeit  is  an  offence. 

Art.  426.  Uttering  counterfeit  or  pirated  works,  introducing 
into  the  French  empire,  works,  which  after  being  printed  in  France, 
have  been  counterfeited  in  foreign  countries,  are  offences  of  the 
same  nature. 

Art.  427.  The  counterfeiter  and  importer  of  such  works,  shall 
be  fined  from  one  hundred  to  two  thousand  francs,  and  the  seller  or 
distributer  from  twenty-five  to  five  hundred  francs. 

In  all  cases  the  pirated  or  counterfeited  edition  shall  be  confis- 
cated. 

The  plates,  moulds  or  matrixes  used  or  intended  for  such  coun- 
terfeiting, shall  also  be  confiscated. 

Art,  428.  Every  director  or  manager  of  a  play-house,  and  every 
association  of  players,  who  shall  cause  to  be  acted  on  their  theatres, 
any  dramatic  work  in  violation  of  the  laws  concerning  the  property 
of  authors,  shall  be  fined  from  fifty  to  five  hundred  francs,  and  the 
moneys  received  at  such  representation,  shall  be  confiscated. 

Art.  429.  In  the  cases  provided  by  the  four  next  preceding  arti- 
cles, the  proceeds  of  the  confiscation  shall  be  paid  to  the  owner  of 
the  dramatic  work,  in  part  of  his  legal  indemnity  for  the  detriment 
by  him  suffered,  and  the  surplus,  if  any,  shall  be  disposed  of  in  thre 
.ordinary  course  of  law. 

§  VI.  Offences  committed  by  fiublic  contractors. 

Art.  430.  All  persons  who,  either  in  their  individual  capacities, 
or  as  members  of  a  company,  have  entered  into  a  contract  for  the 
supplying  of  the  army  or  navy,  and  shall  occasion  the  failure  of  the 
public  service,  to  which  their  contract  relates,  without  being  there- 
to compelled  by  superior  force,  shall  be  punished  by  confinement 
(la  reclusion)  and  fined  in  a  sum  which  shall  not  exceed  the  fourth 
part  of  the  damages  recoverable  from  them,  nor  be  less  than  five 
hundred  francs;  and  such  fine  shall  not  operate  as  an  exemption 
from  severer  punishments,  if  they  have  acted  from  treasonable 
motives,  or  in  consequence  of  an  understanding  with  the  enemy. 

Art.  431.  If  the  failure  of  the  public  service  proceeds  from  the 
contractor's  agents,  the  agents  shall  suffer  the  punishments  speci- 
fied in  the  next  preceding  article. 

The  contractors  and  their  agents  shall  suffer  the  same  punish- 
ment, when  all  have  participated  in  the  crime. 

Art.  432.  If  any  public  functionaries  or  agents  appointed  or 
paid  by  government,  shall  aid  such  offenders,  in  occasioning  the 
failure  of  public  service,  they  shall  be  sentenced  to  hard  labour  for 
a  limited  time,  and  that  sentence  shall  not  operate  as  an  exemp- 
tion from  severer  punishments,  if  the  act  be  coupled  with  treason 
or  treasonable  practices. 
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Art.  433.  Although  there  be  no  actual  failure  of  the  public  ser- 
vice, if  the  delivery  of  public  supplies  and  the  completion  of  public 
works  be  retarded  through  negligence,  or  if  any  fraud  be  commit- 
ted as  to  the  nature,  quality  or  quantity  of  the  labour  done,  or  ma- 
terials furnished,  the  offenders  shall  be  punished  by  imprisonment 
for  a  term  not  less  than  six  months,  and  not  more  than  five  years, 
and  pay  a  fine  which  shall  not  exceed  the  fourth  part  of  the  da- 
mages recoverable  from  them,  nor  be  less  than  one  hundred  francs. 

In  the  several  cases  mentioned  in  this  paragraph,  the  offenders 
shall  only  be  liable  to  be  prosecuted  on  the  ex  officio  information  of 
the  government. 

Section  III.  Waste,  destruction  and  injury  to  real  or  personal 
propertij. 

Art.  434.  Whoever  shall  voluntarily  setfire  to  buildings,  ships, 
boats,  magazines,  docks,  woods,  underwoods  or  crops  growing, 
standing  or  cut  down,  or  laid  out  in  cords  or  piles  or  in  heaps,  stacks 
or  sheaves,  or  to  combustible  matter  so  placed  as  to  communicate 
fire  to  the  objects  above  mentioned,  or  to  any  one  of  them,  shall 
suffer  death. 

Art.  435.  Those  who  by  the  explosion  of  gunpowder,  shall  de- 
stroy any  buildings,  ships,  or  boats,  shall  suffer  the  same  punish- 
ment. 

Art.  436.  Threatening  to  set  fire  to  a  dwelling  house  or  any 
other  property,  shall  be  punished  as  in  case  of  threats  of  assassina- 
tion, subject  to  the  distinctions  specified  in  arts.  305,  306  and  307. 

Art.  437.  Whoever  shall  voluntarily,  by  any  means  whatever, 
demolish  or  destroy  either  wholly  or  partially,  any  buildings,  bridges, 
dikes,  causeways,  or  any  other  solid  work,  knowing  the  same  to 
belong  to  others,  shall  be  punished  by  confinement,  and  pay  a  fine 
of  not  less  than  one  hundred  francs,  and  not  more  than  the  fourth 
part  of  the  amount  of  the  damage  suffered. 

If  any  person  be  killed  or  wounded  in  consequence  thereof,  the 
offender  shall  in  the  first  case,  suffer  death,  and  in  the  second,  be 
sentenced  to  hard  labour  for  a  limited  time. 

Art.  438.  Whoever  shall,  by  force  or  violence,  oppose  or  ob- 
struct the  execution  of  any  public  work,  ordered  or  authorized 
by  the  government,  shall  be  imprisoned  for  a  period  not  less  than 
tliree  months,  and  not  more  than  two  years,  and  pay  a  fine  which 
shall  not  be  less  than  sixteen  francs,  nor  exceed  the  fourth  part  of 
the  damage  occasioned  or  suffered. 

The  authors  of  the  offence  shall  suffer  the  maximum  of  the  pu- 
nishment applicable  to  their  case. 

Art.  439.  Whoever  shall  willingly  burn  or  otherwise  destroy 
any  registers,  minutes  or  original  acts  of  the  public  authority,  title 
deeds,  notes,  bills  of  exchange,  commercial  or  bank  paper,  or  any 
obligatory  writings  or  acquittances,  shall  be  punished  as  follows: 

If  the  writings  destroyed  were  those  of  the  public  authority,  bank 
bills  or  notes  or  other  negotiable  paper,  the  punishment  shall  be 
confinement  {la  reclusion.) 
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And  for  all  other  papers,  the  punishment  shall  be  imprisonment 
for  a  term  not  less  than  two  years,  nor  more  than  five,  and  a  fine 
from  one  hundred  to  three  hundred  francs. 

Art.  440.  Every  kind  of  waste,  destruction  and  plunder  of  pro- 
duce, goods,  wares,  merchandises,  chattels,  effects  and  other  per- 
sonal property,  committed  by  an  assemblage  of  persons  and  with 
open  force,  shall  be  punished  by  hard  labour  for  a  limited  time; 
each  of  the  offenders  shall  moreover  be  sentenced  to  pay  a  fine 
from  two  hundred  to  five  thousand  francs. 

Art.  441.  Those,  however,  who  shall  prove  that  they  were  in- 
stigated or  sohcited  to  take  part  in  such  violence,  shall  only  be  pu- 
nished by  confinement  (la  reclusion.) 

Art.  442.  If  the  articles  plundered,  wasted  or  destroyed  are 
grain,  pulse,  flour,  farinaceous  substances,  bread,  wine  or  other 
liquor,  the  leaders,  authors  and  promoters  of  such  offence,  shall  be 
sentenced  to  the  longest  period  of  hard  labour  for  a  limited  time, 
and  to  pay  the  fine  mentioned  in  art.  440. 

Art.  443.  Whoever  by  means  of  corrosive  liquors  or  otherwise, 
shall  voluntarily  spoil  merchandise,  or  materials  for  manufacturing 
the  same,  shall  be  punished  by  imprisonment  for  a  period  not  less 
than  one  month  nor  more  than  two  years,  and  pay  a  fine  not  ex- 
ceeding a  fourth  part  of  the  damages,  and  not  less  than  sixteen 
francs. 

If  the  offence  be  committed  in  a  manufactory  by  one  of  the  work- 
men or  in  a  shop  or  store  by  one  of  the  clerks,  the  imprisonment 
shall  be  for  a  term  not  less  than  two  years,  and  not  more  than  five, 
and  the  fine  the  same  as  last  mentioned. 

Art.  444.  Whoever  shall  destroy  crops  in  the  ground,  or  any 
other  productions  of  the  earth,  either  of  spontaneous  growth,  or  the 
fruit  of  human  labour,  shall  be  imprisoned  for  a  term  not  less  than 
two  years  nor  more  than  ten. 

The  offenders  may  moreover  be  placed  by  the  sentence  or  judg- 
ment, uqder  the  immediate  inspection  of  the  higher  police  for  a 
term  not  less  than  five,  nor  more  than  ten  years. 

Art.  445.  Whoever  shall  cut  do\^n  one  or  more  trees,  knowing 
the  same  to  be  the  property  of  others,  shall  be  imprisoned  for  a 
term  not  less  than  six  days,  and  not  more  than  six  months,  for 
each  tree  so  cut  down; — the  whole  period  however,  not  to  exceed 
five  years. 

Art.  446.  The  punishment  shall  be  the  same  for  each  tree 
barked  or  mutilated  so  as  to  occasion  its  death. 

Art.  447.  If  one  or  more  grafts  be  destroyed,  the  offender  shall 
'be  imprisoned  for  a  term  not  less  than  six  days,  nor  more  than 
two  months,  for  each  graft  destroyed; — the  whole  period  however, 
not  to  exceed  two  years. 

Art.  448.  The  shortest  period  of  imprisonment  shall  be  twenty 
days  in  the  cases  specified  in  arts.  445  and  446,  and  ten  days  in  that 
of  art.  447,  if  the  trees  were  planted  in  public  squares,  roads,  high- 
ways, streets  or  any  other  public  passage. 
•Art,  449.  Whoever  shall  cut  down  corn  or  grass,  knowing  the 
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same  to  belong  to  others,  shall  be  imprisoned  from  six  days  to  two 
months. 

Art.  450,  The  imprisonment  shall  not  be  less  than  twenty  days, 
nor  mote  than  four  months,  if  the  corn  be  cut  down  before  it  is 
ripe. 

If  in  the  cases  provided  by  the  present  and  the  six  next  preced- 
ing articles,  the  offence  be  committed  out  of  hatred  to  a  public 
functionary  on  account  of  his  official  conduct,  the  offender  shall  be 
sentenced  to  the  longest  period  of  imprisonment  applicable  to  the 
particular  case. 

The  punishment  shall  be  the  same,  if  the  offence  be  committed 
in  the  night  time,  although  it  should  not  be  coupled  with  the  last 
mentioned  circumstance. 

Art.  451.  All  breaking  and  destroying  of  implements  of  hus- 
bandry, parks  or  pounds  for  cattle,  or  huts  for  keepers  or  shep- 
herds, shall  be  punished  by  imprisonment  for  a  term  not  less  than 
one  month,  and  not  more  than  one  year. 

Art.  452.  Whoever  shall  poison  horses  or  other  beasts  of  sad- 
dle, draught  or  burden,  horned  cattle,  sheep,  goats,  swine,  or  fish 
in  ponds,  shall  be  imprisoned  for  a  period  not  less  than  one  year, 
and  not  more  than  five,  and  fined  from  sixteen  to  three  hundred 
francs.  The  offenders  may  also  be  placed,  by  the  sentence  or  judg- 
ment, under  the  immediate  inspection  of  the  higher  police,  for  a 
term  not  less  than  two,  and  not  more  than  five  years. 

Art.  453.  Those  who,  without  necessity,  shall  kill  any  one  of 
the  animals  mentioned  in  the  next  preceding  article,  shall  be  pu- 
nished as  follows: 

If  the  offence  be  committed  within  the  buildings,  inclosures 
and  appurtenances,  or  on  the  land  of  which  the  master  of  the  ani- 
mal killed,  is  owner,  tenant  or  farmer,  the  punishment  shall  be  im- 
prisonment from  two  to  six  months. 

If  in  any  other  place,  the  period  of  imprisonment  shall  be  from 
fifteen  days  to  six  weeks. 

The  longest  period  of  imprisonment  shall  always  be  inflicted,  in 
case  of  breach  of  close. 

Art.  454.  Whoever  shall  needlessly  kill  any  domestic  animal 
in  a  place  of  Kvhich  the  master  of  such  animal  is  owner,  tenant  or 
farmer,  shall  be  imprisoned  for  a  period  not  less  than  six  days,  nor 
more  than  six  months. 

The  longest  period  of  imprisonment  applicable  to  the  particu- 
lar case,  shall  be  inflicted  if  the  offence  be  accompanied  with  breach 
of  close. 

Art.  455.  In  the  cases  provided  by  art.  444  and  those  which  im- 
mediately follow  it  to  the  article  next  preceding  this  inclusively,  the 
offenders  shall  pay  a  fine  which  shall  not  exceed  the  fourth  part  of 
the  restitution  and  damages,  nor  be  less  than  sixteen  francs. 

Art.  456.  Whoever  shall,  in  whole  or  in  part  fill  up  ditches- 
destroy  inclosures,  of  whatever  materials  the  same  may  be  made, 
cut  down  or  tear  up  hedges  or  fences,  displace  or  take  away  corner 
or  other  trees  or  marks,  planted  or  set  up  to  designate  the  boun- 
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dary  line  of  an  estate,  shall  be  imprisoned  for  a  term  not  less  than 
one  month,  nor  more  than  one  year,  and  pay  a  fine  which  shall  not 
exceed  the  fourth  part  of  the  restitution  and  damages  due,  nor  be 
less  than  fifty  francs. 

Art.  457.  Proprietors,  farmers  and  all  other  persons  in  posses- 
sion of  mills,  waterworks  or  ponds,  who  by  raising  their  waters 
above  the  elevation  determined  by  the  competent  authority,  shall 
overflow  the  high  ways  or  the  property  of  other  persons,  shall  pay 
a  fine  which  shall  not  exceed  the  fourth  part  of  the  restitution  and 
damages  due,  nor  be  less  than  fifty  francs. 

If  the  overflowing  of  the  water  occasion  any  waste  or  destruction, 
the  punishment,  in  addition  to  the  fine,  shall  be  imprisonment  from 
six  days  to  one  month. 

Art.  458.  If,  for  want  of  repairing  or  cleaning  any  oven,  chim- 
ney, forge,  house  or  laboratory,  or  in  consequence  of  lighting  fires 
in  the  fields  at  a  less  distance  than  one  hundred  metres*  from 
houses,  buildings,  forests,  heaths,  woods,  orchards,  plantations, 
grain,  straw,  hay,  forage,  in  stacks  or  sheaves,  or  any  other  col- 
lection of  combustible  matter,  or  by  carrying  fire  or  lighted  candles 
without  taking  proper  precautions,  or  imprudently  and  negligently 
letting  off"  fireworks, — fire  be  communicated  to  the  property  of 
others,  the  party  guilty  of  such  imprudence  or  negligence,  shall 
be  punished  by  a  fine  not  less  than  fifty  francs,  nor  more  than  five 
hundred.  ' 

Art.  459.  Every  possessor  or  keeper  of  cattle  or  animals  sus- 
pected of  being  infected  with  a  contagious  disorder,  who  shall  not 
immediately  give  information  thereof  to  the  mayor  of  the  com- 
mime^  and  who,  in  the  mean  while  shall  not  keep  them  confined, 
shall  be  imprisoned  for  a  term  not  less  than  six  days  and  not  more 
than  two  months,  and  fined  from  sixteen  to  two  hundred  francs. 

Art.  460.  Those  who  contrary  to  the  regulations  of  the  admi- 
nistration, shall  suffer  their  infected  cattle  or  animals  to  communi- 
cate with  others,  shall  likewise  be  imprisoned  for  a  term  not  less 
than  two  months,  and  not  more  than  six,  and  fined  from  one  hun- 
dred to  five  hundred  francs. 

Art.  461.  If  in  consequence  of  such  communication  the  conta- 
gious disorder  should  spread  among  other  animals,  the  offenders 
shall  be  imprisoned  for  a  period  not  less  than  two  years,  and  not 
more  than  five,  and  fined  from  one  hundred  to  one  thousand  francs, 
without  superseding  however  the  execution  of  the  laws  and  re- 
gulations concerning  contagious  disorders  among  animals,  and  the 
punishments  provided  by  the  same. 

Art.  462.  If  the  offences  mentioned  in  the  present  chapter  be 
committed  by  keepers  or  wardens  of  national  demesnes,  or  officers 
of  the  police,  under  whatever  pretence,  the  imprisonment  shall  be 
for  a jperiod  not  less  than  one  month,  nor  more  than  one  third  be- 
yond the  severest  punishment  which  might  be  inflicted  on  persons 
iof  any  other  description,  guilty  of  the  same  offence. 

*  About  three  hundred  and  twenty-five  Eng-lish  feet. 
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Art.  463.  In  all  cases  in  which  imprisonment  is  inflicted  by  the 
present  code,  the  tribunals  are  authorized  to  reduce  its  term  of 
duration  even  below  six  days  and  the  fine  below  sixteen  francs,  if 
the  damage  or  prejudice  occasioned  by  the  oifence,  do  not  exceed 
twenty-five  francs,  and  if  the  circumstances  of  the  case  require  or 
justify  a  mitigation  of  the  punishment.  They  may  also  remit  either, 
one  or  the  other  of  those  two  punishments,  but  are  not  authorized 
to  reduce  them,  below  the  penalties  inflicted  in  cases,  which  come> 
within  the  jurisdiction  of  the  inferior  police. 

BOOK  IV. 

Of  contraventions  and  penalties  within  the  cognisance  of  the  police, 

CHAPTER  I. 

Of  penalties. 

Art.  464.  The  penalties  which  the  police  may  inflict  are:  , 

Imprisonment, 
Fine, 
And  the  confiscation  of  certain  articles  seized. 

Art.  465.  The  term  of  imprisonment  iov  contraventions  within 
the  cognisance  of  the  police,  shall  not  be  less  than  one  day,  nor  ex- 
ceed five,  according  to  the  cases  and  distinctions  hereinafter  con- 
tained. 

One  day's  imprisonment  is  twenty-four  hours. 

Art.  466,  The  fines  for  contraventions  shall  be  from  one  to  fif-, 
teen  francs  inclusively,  according  to  the  distinclions  and  classifica- 
tion hereinafter  expressed,  and  shall  be  applied  to  the  use  of  the 
commune  in  which  the  offence  shall  be  committed.  ,„ 

Art.  467.  The  payment  of  the  fines  may  be  inforced  by  personal^ 
arrest. 

The  party  however  shall  not  be  detained  for  such  fine  longer 
than  fifteen  days,  if  he  make  it  appear  that  he  is  insolvent. 

Art.  468.  In  case  the  property  of  the  party  fined,  shall  not  be 
sufficient  to  pay  both  the  fine  and  the  restitution  and  indemnity  due 
to  the  injured  party,  the  latter  shall  have  the  preference. 

ARTi  469.  The  restitution,  indemnities  and  costs  shall  subject 
the  party  condemned,  to  be  apprehended  and  detained  in  custody 
until  full  payment.  Nevertheless,  if  such  restitution,  indemnity  or 
costs  be  awarded  to  the  state,  the  party  in  case  of  insolvency,  may 
have  the  benefit  of  the  provision  contained  in  art.  467. 

Art.  470.  The  tribunals  of  the  police  may  also  in  the  cases  spe- 
cified by  law,  order  the  confiscation  either  of  the  things  seized  in 
contravention,  or  the  instruments  which  were  used  or  intended  to 
be  used  in  the  commission  thereof. 
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CHAPTER  II. 

<!ontraventions  and  fienaitie^. 

Section  I.  First  class. 

Art.  471.  Persons  guilty  of  the  contraventions  hereinafter  mcD/- 
tioned^  shall  be  fined  from  one  to  five  francs  inclusively,  to  wit: 

1.  Those  who  shall  neglect  to  clean  and  keep  in  good  re* 

pair  their  chimneys,  ovens  or  other  places  in  which  fire 
is  used. 

2.  Those  who  shall,  contrary  to  the  regulations,  let  off  or 

display  fireworks  in  particular  places. 

3.  Innkeepers  and  others  who  being  ordered  to  keep  lamps 

lighted,  shall  neglect  it,  and  those  who  shall  neglect  to 
clean  the  streets  or  passages,  in  those  Communes  ih 
which  that  duty  is  imposed  on  the  citizens. 

4.  Those  who  shall  obstruct  a  public  passage  by  putting  or 

leaving  therein  without  necessity,  materials  or  any 
other  thing  whatever,  which  may  hinder  the  said  pas- 
sage or  make  it  dangerous;  those  who  in  contravention 
of  the  laws  and  regulations,  shall  neglect  to  light  the 
places  where  materials  are  collected  or  excavations 
made  by  them,  in  streets  or  squares. 

5.  Those  who  shall  neglect  or  refuse  to  execute  the  regu- 
lations against  throwing  filth,  house  dirt  or  other  offals 
into  the  streets  or  public  places,  or  refuse  to  obey  the 
administrative  authority  when  ordered  to  repair  or  pull 
down  buildings  threatening  to  fall  to  ruin. 

6.  Those  who  shall  throw  or  expose  before  their  houses, 
things  which  may  do  injury  by  their  fall,  or  their  un- 
wholesome exhalations. 

7.  Those  who  shall  leave  in  the  streets,  roads,  public  squares 
or  in  the  fields, — ploughshares,  bars  or  rails  or  other 
engines,  instruments  or  arms  or  weapons  which  rob- 
bers or  other  malefactors  could  make  use  of. 

8.  Those  who  shall  neglect  to  destroy  caterpillars  in  their 
fields  or  gardens  in  conformity  with  the  regulations. 

9.  Those  who,  without  other  aggravating  circumstances, 
shall  gather  or  eat,  on  the  spot,  fruits  belonging  to 
others. 

10.  Those  who,  without  other  aggravating  circumstances, 
shall  glean  or  rake  in  the  fields  of  others,  before  th« 
harvest  be  entirely  gathered  in  and  carried  off,  or  be- 
fore sunrise  or  after  sunset. 

1 1 .  Those  who  without  provocation,  shall  make  use  of  in- 
sulting or  abusive  words  to  others,  not  provided  against 
by  art.  368  to  379  inclusively. 

12.  Those  who  shall  imprudently  throw  filth  on  any  person. 

13.  Those  who  not  being  owners,  tenants  nor  farmers  of  a 
Vol.  II,  App.  +  I 
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piece  of  land,  and  not  having  a  right  of  passage,  nor 
being  agents  to  those  who  have  such  right,  shall  enter 
or  pass  over   such  land  or  a  part  thereof,  when  it  is 
ploughed  up  or  sowed. 
14.  Those  who  shall  suffer  their  cattle  or  beasts  of  saddle, 
draught  or  burden,  to  pass  over  the  fields  of  others  be- 
fore the  crop  be  gathered  in. 
Art.  472.  All  fireworks  which  shall  be  seized  in  the  case  of 
parai^raph  2  of  art.  471  and  also  ploughshares,  engines,  instruments 
anti  .j-ms  mentioned  in  No.  7  of  the  same  article,  shall  be  confis- 
cated. 

Art.  473.  The  penalty  of  imprisonment  for  a  period  not  ex- 
ceeding three  days,  may  moreover  be  inflicted,  according  to  cir* 
cudistances,  on  those  who  shall  let  oft*  fireworks,  and  those  who  in 
contravention  to  No.  10  of  art.  471,  shall  glean  or  rake  on  the  land 
of  others. 

Art.  474.  All  the  persons  mentioned  in  art.  471,  shall,  in  case 
of  a  repetition  of  the  same  contravention^  be  imprisoned  for  a  term 
not  exceeding  three  days. 

Section  II.  Second  class. 

Art.  475.  Persons  guilty  of  the  contraventions  hereinafter  men- 
tioned, shall  be  fined  from  six  to  ten  francs  inclusively,  to  wit: 

1.  Those  who  shall  contravene  the  regulations  concerning 

the  vintage,  or  others  of  a  like  nature. 

2.  All  inn  or  lodginghouse  keepers,  who  shall  neglect  to 

enter  in  a  book  or  register  to  be  kept  by  them  in  regu- 
lar order,  and  without  any  blank,  the  name,  profession, 
place  of  residence,  time  of  arrival  and  departure  of  eve- 
ry person  who  shall  sleep  or  remain  one  night  in  their 
house;  those  of  them  who  shall  fail  to  exhibit  such  re- 
gister at  the  time  determined  by  government,  or  when 
thereto  required, — to  the  mayors,  their  deputies,  to  the 
officers  or  commissaries  of  the  police  or  to  citizens  ap- 
pointed for  that  purpose,  without  prejudice  to  the  re- 
sponsibility mentioned  in  art.  73  of  the  present  code, 
concerning  the  crimes  or  off^ences  of  persons  who,  hav- 
ing lodged  or  remained  in  such  houses,  shall  not  have 
been  regularly  entered  on  their  book  or  register. 

3.  All  wagoners,  carters,  drivers  of  every  species  of  vehi- 

cle or  of  beasts  of  burden,  who  shall  contravene  the  re- 
gulations which  order  them  to  remain  by  their  horses, 
beasts  of  draught  or  burthen,  and  vehicles,  so  as  to  be 
in  a  situation  to  guide  and  lead  them; — to  occupy  only 
one  side  of  the  street,  public  road  or  way — to  turn  or 
keep  out  of  the  way  before  every  other  carriage,  and  to 
leave  free  at  least  one  half  of  the  street,  road  or  cause- 
way. 

4.  Those  who  shall  let  loose  horses  or  beasts  of  saddle, 

draught  or  burden  into  the  interior  of  an  inhabited  place 
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or  violate  the  regulations  concerning  the  load,  speed 
and  direction  to  be  given  to  vehicles. 

5.  Those  who  shall  set  up  lotteries  or  any  other  games  of 

chance  in  the  streets,  roads  or  public  places. 

6.  Those  who  shall  sell  or  utter  adulterated  liquors,  and 

who,  moreover,  are  not  to  be  exempted  from  the  se- 
verer punishments  which  shall  be  decreed  by  the  tri- 
bunals of  correctional  police,  in  case  such  liquors  shall 
contain  noxious  mixtures. 

7 .  Those  who  shall  let  loose  insane  or  mad  persons  com- 

mitted to  their  keeping,  or  mischievous  or  ferocious 
animals;  those  who  shall  excite,  or  shall  not  call  off 
their  dogs  when  they  attack  or  pursue  passengers, 
although  no  harm  or  damage  be  tlie  consequence. 

8.  Those  who  shall  throw  stones  or  any  other  hard   sub- 

stance or  filth  against  the  houses,  buildings  or  inclo- 
sures  of  others,  or  in  gardens  or  closes,  and  those  who 
shall  voluntarily  throw  hard  substances  or  filth  at  any 
body. 

9.  Those  who  being  neither  proprietors  nor  tenants,  nor 

having  a  right  of  way  over  a  piece  of  land,  shall  enter 
or  pass  through  such  land  when  the  grain  or  fruits  are 
ripe  or  near  to  maturity. 

10.  Those  who  shall  cause  or  suffer  cattle  or  beasts  of  sad- 
dle, draught  or  burden  to  trespass  on  the  lands  of  others, 
when  sowed  or  covered  with  produce,  or  young  wood, 
in  whatever  season  of  the  year. 

11.  Those  who  shall  refuse  to  receive  the  national  coin  in 
payment  at  its  legal  rate,  when  not  false  or  adulterated. 

12.  Those  who,  without  a  sufficient  excuse,  shall  refuse  or 
neglect  to  do  or  perform  any  public  labour  or  service, 
or  to  lend  their  assistance,  when  thereto  required,  in 
cases  of  accidents,  riots,  shipwreck,  inundation,  fire  or 
other  calamities,  as  well  as  in  case  of  plundering,  pil- 
lage, securing  of  criminals  found  with  the  mainour  or 

Jlagrante  delicto^  hue  and  cry,  or  judicial  execution. 

13.  Those  who  are  designated  in  art.  284  and  288  of  the 

present  code. 

Art.  476.  Besides  the  fines  mentioned  in  the  next  preceding 
article,  imprisonment  for  a  term  not  exceeding  three  months,  may, 
according  to  circumstances,  be  inflicted  on  v.agoners,  carters  and 
drivers,  who  shall,  contrary  to  law,  give  a  wrong  direction  to,  or 
drive  with  too  much  speed  their  vehicle  or  beasts,  or  overload  them, 
and  also  on  the  venders  and  uiterers  of  adulterated  liquors,  and  on 
those  who  shall  throw  hard  substances  or  filth. 

Art.  477.  The  tables,  instruments,  apparatus  of  lotteries  or 
games  set  up  in  the  streets  or  public  places  or  ways,  shall  be  con- 
fiscated as  well  as  the  money  and  articles  staked,  played  or  drawn 
for  within  the  prohibition  of  art.  476.  The  adulterated  liquors  be- 
longing to  the  vender  orutterer  shall  be  spilled. — The  engraving*^ 
or  writings  contrary  to  good  morals  shall  be  destroyed. 
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Art.  478.  All  the  persons  mentioned  in  art.  475,  shall,  in  case 
of  a  repetition  of  the  same  contravention,  be  imprisoned  for  a  term 
no't  exceeding  five  days. 

Section  III.   Third  class. 

Art.  479.  Persons  guilty  of  the  contraventions  hereinafter  dc~  ' 
scribed,  shall  be  fined  from  eleven  to  fifteen  francs  inclusively,  to 
wit: 

!.  Those  who  (in  cases  not  provided  for  in  arts.  434  to  462 
inclusively)  shall  voluntarily  do  an  injury  to  the  per- 
sonal property  of  others. 

2.  Those  who  shall  occasion  death  or  wounds  in  beasts  or 

cattle  belonging  to  others,  by  letting  loose  insane  or 
mad  men,  mischievous  or  ferocious  animals,  or  by  the 
excessive  speed,  wrong  direction  or  overloading  of  ve- 
hicles, beasts  of  saddle,  draught  or  burden. 

3.  Those  who  shall  produce  the   same  mischief  by  awk- 

wardly or  imprudently  making  use  of  fire  arms,  or 
throwing  stones  or  any  other  hard  substance. 

4.  Those  who  shall  be  the  cause  of  the  same  accidents,  by 

not  keeping  in  good  order  and  repair,  houses  or  build- 
ings, or  by  incumbering  the  streets,  roads  or  passages, 
or  making  excavations  in  or  near  the  same,  without  tak- 
ing the  usual  precautions,  or  erecting  or  displaying  the 
signals  ordered  by  the  regulations. 

5.  Those  who  shall  keep  false  weights  or  measures  in  their 

shops,  stores,  manufactories  or  warehouses,  or  in  mar- 
kets, halls  or  fairs,  without  prejudice  to  the  severer 
punishments  to  be  inflicted  by  the  tribunals  of  correc- 
tional police,  on  those  who  shall  make  use  of  such  false 
weights  or  measures. 

6.  Those  who  shall  make  use  of  different  weights  or  mea- 

sures than  those  ordered  by  law. 

7.  Those  who  shall  earn  their  livelihood  by  divination,  tell- 

ing of  fortunes  or  explaining  dreams. 

8.  All  those  who  shall  be  concerned  in  nightly  riots,  or  other- 

wise by  noise  or  tumult  shall  disturb  the  tranquillity  of 
the  citizens. 
Art.  480.  Imprisonment  for  a  period  not  more  than  five  days, 
may,  according  to  circumstances  be  inflicted  on  the  following  de- 
scription of  persons,  to  wit: 

1.  Those  who  shall  occasion  the  death  or  wounding  of  beasts 
or  cattle,  belonging  to  others,  in  the  cases  mentioned 
in  the  third  paragraph  of  the  present  article — 2.  The 
possessors  of  false  weights  or  measures — 3.  Those  who 
make  use  of  weights  or  measures  different  from  those 
ordered  by  the  laws  which  are  now  or  shall  be  here- 
after in  force — 4.  Fortunetellers  and  interpreters  of 
dreams — 5.  Those  concerned  in  nightly  riots,  noises  of 
disturbances. 
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Art.  481.  The  following  articles  shall  be  confiscated:—!.  All 
false  weights  or  measures  and  all  weights  or  measures  differentfrom 
such  as  are  established  by  law — 2.  The  instruments  and  costume  or 
habiliments  serving  or  intended  to  serve  for  the  trade  of  a  conjuror. 

Art.  482.  Imprisonment  for  a  term  not  more  than  five  days, 
shall  always  be  inflicted  on  the  persons  and  in  the  instances  men- 
tioned in  art.  479,  in  the  case  of  a  repetition  of  the  contravention. 

Art.  483.  A  repetition  obtains  when  the  party  guilty  of  a  con- 
travention, has  within  the  twelve  months  next  preceding  his  last 
offence,  been  convicted  of  another,  which  though  not  precisely  the 
same,  is  yet  of  the  description  of  those  provided  against  by  the  pre- 
sent book  and  cognisable  by  the  police,  and  which  is  committed 
within  the  same  jurisdictional  limits. 

General  rule. 

Art.  484.  In  every  case  which  has  not  been  regulated  by  the 
present  code,  of  crimes,  offences  and  contraventions,  the  courts 
and  tribunals  shall  continue  to  observe  and  cause  to  be  executed 
the  provisions  of  the  laws  and  regulations  now  in  force. 
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FRENCH  STATE  PAPERS. 

ADDRESS 

Delivered  by  his  Im}ierial  Majesty^  Napoleon^  to  the  council  of  com' 
merce  in  Paris^  Sis/  March^  1811. 

The  decrees  of  Berlin  and  Milan,  are  the  fundamental  laws  of 
my  empire.  For  the  neutral  navigation,  I  consider  the  flag  as  an 
extension  of  territory.  The  power  which  suffers  its  flag  to  be  vio- 
lated cannot  be  considered  as  neutral. 

The  fate  of  the  American  commerce  will  soon  be  decided.  I 
will  favour  it,  if  the  United  States  conform  themselves  to  these 
decrees.  In  a  contrary  case,  their  vessels  will  be  driven  from  my 
empire. 

The  commercial  relations  with  England  must  cease.  I  tell  it  to 
you  very  loudly.  Gentlemen  merchants  who  have  any  business  to 
Settle,  and  funds  to  withdraw,  ought  to  do  it  as  soon  as  possible.  I 
gave  that  advice  to  the  inhabitants  of  Antwerp,  and  they  profited 
by  it. 

I  wish  for  peace,  but  not  on  a  frail  foundation.  I  wish  for  it  in 
good  faith,  and  such  that  it  will  off'er  sufficient  guarantees,  because 
I  do  not  lose  sight  of  Amiens  or  St.  Domingo,  nor  the  losses  that 
commerce  has  experienced  by  the  declaration  of  war.  I  should  not 
have  made  the  peace  of  Tilsit.  I  should  have  gone  to  V'ilna  and 
further,  had  it  not  been  for  the  promise  of  the  emperor  of  Russia, 
to  bring  about  a  peace  between  England  and  France.  Previous  to 
the  reunion  of  Holland,  I  made  overtures  of  peace,  but  the  Eng- 
lish ministry  did  not  even  listen  to  them.  The  continent  will  be 
shut  against  the  importation  from  England.  I  am  armed  cafi  a 
pie!  to  inforce  the  execution  of  my  orders  and  to  frustrate  the  inten- 
tions of  the  English  in  the  Baltic.  There  exists  yet  some  fraud, 
but  it  shall  be  destroyed.  I  know  the  dealers  in  English  commerce; 
those  who  think  only  of  escaping  the  laws,  and  those  who  by  extra- 
vagant speculations  have  become  bankrupts;  but  if  they  succeed 
in  evading  my  officers  of  the  customs,  my  sword  will  reach  them 
sooner  or  later,  in  three,  four,  five  or  six  months;  then  they  cannot 
complain, 

I  listen  to  what  is  said  on  the  part  of  the  merchants.  I  know- 
that  they  censure  loudly  my  measures;  they  say  that  I  am  badly 
advised.  I  cannot  blame  them  nor  be  angry  at  their  opinion,  be- 
because  tliey  are  not  placed  in  a  situation  to  see  and  to  calculate 
as  I  do.  Those  who  have  lately  arrived  from  England,  and  who 
have  seen  the  eff'ect  the  interruption  of  the  continental  commerce 
had  in  that  country,  cannot  help  saying  that  it  is  possible  I  may  be 
right,  and  that  I  may  at  last  succeed  in  my  undertakings!  In  my 
empire  the  commerce  of  the  interior  or  of  exchange  is  above  four- 
teen milliards  [equal  to  fourteen  thousand  millions  of  Francs.^  It  is  ' 
on  this  basis  that  its  sources  and  its  prosperity  ought  to  be  combi- 
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ned.  I  know  that  Bordeaux,  Hamburg,  and  other  seaports,  suffer  by 
the  interruption  of  maritime  trade.  The  late  municipal  regulations 
made  by  the  emperor  of  Russia,  have  hurt  the  manufactory  of  Ly- 
ons. These  are  individual  losses,  I  will  try  to  mitigate  them.  The 
exportation  for  Russia,  which  did  not  exceed  twenty-five  millions, 
when  the  profits  on  the  total  amount  did  not  exceed  two  per  cent, 
cannot  impede  or  change  the  general  system. 

Russia  has  got  a  large  paper  medium;  Austria  also;  England  is 
overrun  with  it.  France  is  the  richest  country  on  the  globe;  her 
territorial  resources  are  immense. — She  has  money  in  abundance. 
From  a  late  report  there  has  arrived  in  France  upwards  of  one 
milliard  [one  thousand  millions  of  francs]  by  war  contributions. 
I  have  two  hundred  millions  in  my  private  chest  in  the  Thuilleries. 
I  receive  nine  millions  of  impositions  paid  in  crowns,  of  which  a 
very  small  proportion  only  proceeds  from  maritime  commerce. 
I  am  told  that  by  late  experiments,  France  can  do  without  the 
sugar  and  the  indigo  of  the  Indies.  I  will  encourage  those  means  of 
industry. 

Chemistry  has  of  late  made  such  wonderful  progress  that  it  is 
possible  it  will  operate  as  great  a  revolution,  and  as  extraordinary 
in  the  commercial  relations  as  was  occasioned  by  the  discovery  of 
the  loadstone. 

I  do  not  say  that  I  do  not  want  maritime  commerce,  but  we 
must  abandon  it  for  the  moment,  and  until  England  returns  to  just 
and  reasonable  principles,  or  until  I  can  dictate  to  her  the  condi- 
tions of  a  peace. 

If  I  was  heir  to  the  throne  of  Louis  XV,  or  XVI,  I  should 
be  obliged  to  go  on  my  knees  to  beg  a  peace,  but  I  have  succeed- 
ed to  the  emperors  of  France.  I  have  united  to  my  empire  the 
mouths  of  the  greatest  rivers  of  the  Adriatic.  Nothing  can 
prevent  me  from  building  a  fleet  of  two  hundred  sail  of  the  line, 
arm,  and  man  them. 

I  know  the  English  have  better  admirals,  it  is  a  great  advan- 
tage; but  by  fighting  we  will  learn  to  vanquish  them.  If  we  lose 
one,  two,  or  three  battles,  we  will  gain  the  fourth,  by  this  simple 
and  natural  reason,  that  who  are  the  strongest  will  vanquish  the 
weakest. 

I  had  no  thought  that  the  market  of  South  America  would 
have  been  so  soon  glutted  with  the  English  manufactures,  but  I 
have  calculated  on  the  nullity  of  the  return.  The  continental  mar- 
kets being  shut  up,  the  English  will  be  obliged  to  throw  into  the 
Thames  the  sugar  and  indigo  which  they  have  exchanged  for  the 
objects  of  their  industry,  which  furnishes  them  with  such  immense 
resources. 

Here,  as  well  as  in  England,  the  manufacturers  have  been  very 
imprudent;  they  did  not  calculate  with  accuracy  the  consumption 
of  their  manufactures.  The  English  government  has  been  obliged 
to  contribute  to  their  manufacturers'  distresses;  and  I  have  also 
granted  some,  and  might  have  done  a  great  deal  more,  but  I  did 
not  think  it  convenient,  nor  did  I  think  it  was  prudent  to  encou- 
rage principles  as  bad  as  they  are  dangerous.  It  is  not  enough  to 
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be  able  to  manufacture,  one  ought  to  have  and  to  know  the  means 
of  selling  them,  and  ought  not  to  manufacture  ten  ells  of  cloth  when 
four  are  only  wanted.  It  was  not  hard  to  see  that  after  twenty  years 
of  war  and  revolutions,  the  consumption  of  the  continent  ought  to 
have  diminished,  and  that  a  great  many  persons  who  used  to  have 
four  coats  a  year  could  not  have  more  than  two  or  perhaps  one. 

Commerce  is  honourable,  but  its  basis  is  prudence  and  economy. 
You  must  be  prudent,  gentlemen;  the  merchant  ought  not  to  gam 
his  fortune  as  we  gain  a  battle;  he  ought  to  gain  a  little  at  a  time, 
and  that  little  constantly." 

Anaiver  of  his  Majesty  the  French  Emfieror  and  King^  to  the  Address 
of  the  Deputation  from  the  cities  of  Hamburg  and  Bremen. 

Paris,  March  20th,  1811. 

"Gentlemen,  deputies  of  the  Hanse  Towns  of  Hamburg,  Bre- 
men, and  Lubeck.  You  formed  part  of  the  Germanic  empire; 
your  constitution  terminated  with  its  existence.  Since  that  time 
your  situation  was  uncertain.  I  intended  to  reconstitute  your  cities 
under  an  independent  administration;  when  the  changes  produced 
in  the  new  world  by  the  new  laws  of  the  British  council  rendered 
the  project  impracticable.  It  was  impossible  for  me  to  give  you  an 
independent  administration,  since  you  could  no  longer  have  an  in- 
dependent flag. 

"  The  decrees  of  Berlin  and  Milan  are  the  fundamental  laws  of 
my  empire;  they  cease  only  to  have  effect  as  to  those  nations  which 
defend  their  sovereignty,  and  maintain  the  religion  of  their  flag. 
England  is  in  a  state  of  blockade  as  to  those  nations  which  submit 
to  the  orders  of  1806,  because  the  flags  thus  submitting  to  the  En- 
o-lish  laws  are  denationalized — they  are  English.  Those  nations, 
on  the  contrary,  which  feel  their  own  dignity,  and  find  in  their 
courage  and  power  sufficient  resources  to  disregard  the  blockade, 
and  to  approach  all  the  ports  of  my  empire,  except  those  under 
real  blockade,  according  to  the  known  usage  and  the  stipulation* 
of  the  treaty  of  Utrecht,  may  hold  communication  with  England. 
As  to  them  England  is  not  blockaded.  The  decrees  of  Berlin  and 
Milan  flowing  from  the  nature  of  things,  shall  continue  to  form  the' 
public  code  of  my  empire,  as  long  as  England  maintains  her  orders 
in  council  of  1806  and  1807,  and  violates  the  stipulations  of  the 
treaty  of  Utrecht  upon  this  subject. 

England  acts  upon  the  principle  of  seizing  the  enemy's  mer- 
chandise, under  whatever  flag  it  might  be.  The  empire  has  beeii 
compelled  to  admit  the  principle  of  seizing  English  merchandise,, 
or  proceeding  against  the  commerce  of  Enc^land,  in  whatever  ter- 
ritory it  may  be.  England  seizes  in  every  sea  the  passengers,  mer- 
chants, and  carriers,  belonging  to  the  nations  she  is  at  war  with. 
France  is  compelled  to  seize  the  English  travellers,  merchants,  and 
carriers,  in  whatever  part  of  the  continent  they  may  be,  and  wher- 
ever she  can  reach  them:  and  if  in  this  system  there  be  any  thing 
little  consonant  to  the  spirit  of  the  age,  it  is  the  injustice  of  the  new 
English  laws  that  must  be  charged  with  it. 


1811.]  Appendix — French  State  Papers.  73 

"  I  have  been  pleased  to  enter  into  these  explanations  with  you, 
to  convince  you  that  your  union  with  the  empire  is  the  necessary 
result  of  the  British  laws  of  1806  and  1807,  and  not  the  effect  of 
any  ambitious  calculation.  In  my  civil  laws  you  will  find  a  protec- 
tion, which,  in  your  maritime  position,  you  can  no  longer  find  in 
the  political  code.  That  maritime  commerce  which  constituted 
your  prosperity  cannot  henceforth  be  revived  but  in  conjunction 
with  the  restoration  of  my  maritime  power.  The  rights  of  nations, 
the  liberty  of  the  seas,  and  a  general  peace,  must  be  conquered  at 
one  and  the  same  time.  When  I  shall  have  upwards  of  100  sail  of 
the  line,  I  shall  subjugate  England  in  a  few  campaigns.  The  sea- 
men of  your  coasts,  and  the  materials  conveyed  to  the  mouths  of 
your  rivers,  are  necessary  to  my  purpose.  France  within  her  own 
limits,  could  not  construct  a  marine  in  time  of  war.  When  her 
coasts  were  blockaded,  she  was  compelled  to  receive  the  law.  Now, 
from  the  increase  my  empire  has  received  within  the  last  six  years, 
I  can  build,  equip,  and  arm  twenty-five  sail  of  the  line  yearly,  with- 
out the  slighest  delay  or  obstructions  from  the  existence  of  a  ma- 
ritime war. 

"  The  accounts  that  have  been  given  me  of  the  good  disposition 
which  animates  your  fellow  citizens  have  afforded  me  pleasure; 
and  I  hope  in  a  short  time,  to  have  to  praise  the  zeal,  and  bravery 
of  your  seamen." 


Covjidential  letter  from  the  Duke  of  Cadore  to  the  Foreign  MinisteiTg 
at  the  Court  of  St.  Cloud. 

By  the  command  of  his  majesty  the  emperor  and  king,  my  most 
gracious  sovereign,  I  transmit  to  your  excellency  the  following 
confidential  communication.  It  displays  an  impartial  view  of  the 
great  question  of  peace  and  war;  it  shows  clearly  the  source  from 
which  the  past  and  present  misery  of  mankind  originates  and  flows. 

Had,  some  centuries  ago,  the  British  islands  been  swallowed  up 
in  the  seas  that  encompass  them,  the  European  continent  would 
have  contained  only  a  grand  and  united  family.  W^itnessing  its 
superior  civilization  and  prosperity,  the  inhabitants  of  the  other 
parts  of  the  world,  would  then  have  striven  to  obtain  with  it  a  social 
compact,  or  a  political  adoption.  The  slaughter  of  generations  and 
the  devastations  of  nations,  would  then  have  been  unknown.  A 
slight  chastisement,  would  then  have  been  sufficient  to  intimidate 
the  refractory  and  to  correct  the  disobedient.  The  true  God,  would 
then  have  been  worshipped  by  all  nations.  Dutiful  subjects  would 
then  have  hailed  their  prince  as  another  providence.  But  when 
men  begin  to  canvass  the  adoration  of  their  heavenly  Creator,  they 
will  not  long  hesitate  to  assail  the  prerogatives  of  their  earthly 
sovereigns.  Rebellion  is  the  twin  brother  of  impiety.  Anarchy  and 
atheism  are  their  common  offspring.  The  English  Wickliff  had 
the  sacrilegious  audacity  to  propose  innovations  in  religion,  long 
before  the  Bohemian  Huss  and  the  Saxon  Luther  proclaimed  them- 
selves heretics.  The  latter  would  not  have  dared  to  stir,  had  not 
England  already  distributed  its  poison  among  the  Germans;  thev 
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merely  took  advantage  of  a  contagion;  suffered  to  become  popular, 
by  the  ignorance  and  vices  of  the  clergy,  and  by  the  apathy  and  im- 
policy of  governments.  Since  this  time,  in  particular,  England  has 
never  been  quiet  within  herself,  and  has  never  ceased  to  disturb  the 
tranquillity  of  all  other  states.  As  might  have  been  foreseen,  the 
success  of  the  religious  innovators  encouraged  the  attempt  of  poli- 
tical incendiaries.  The  continent  was  inundated  with  the  blas- 
phemous and  perverse  reveries  of  English  ar.tichristians  and 
English  antimonarchists.  They  sapped  the  very  foundation  of 
social  order.  To  prove  their  thorough  contempt,  for  all  insti- 
tutions, divine  as  well  as  sacred,  they  opened  their  temples  to 
the  most  ignorant  and  villous  of  fanatics,  and  delivered  the  most 
virtuous  of  their  kings  into  the  hands  of  the  most  ferocious  of 
regicides.  How  many  millions  of  continental  Europeans  have 
not  bled,  because  these  islanders  had  with  impunity  braved  their 
God  and  butchered  their  monarch?  (Alas!  said,  feelingly,  his  im- 
perial and  royal  majesty,*  without  their  enormous  perpetrations, 
Louis  XVI  might  still  have  reigned,  and  a  happy  obscurity  been 
my  lot.  Supreme  authority  is  but  an  inadequate  indemnity  for  my 
anxiety  and  labour  to  be  the  worthy  sovereign  of  the  greatest  of  na- 
tions.) In  fact,  if  the  infernal  assassins  of  Louis  XVI  were  debased 
Frenchmen,  they  had  been  tutored  by  English  sophistry;  they  had 
been  misled  by  the  examples,  or  seduced  by  the  gold  of  the  Eng- 
lish factions.  Is  it  not  England  alone,  which  at  this  moment  dis- 
tracts Europe,  and  causes  the  blood  of  its  children  to  be  lavished  in 
Turkey,  Germany,  Spain,  Sicily  and  Portugal?  Has  not  his  impe- 
rial and  royal  majesty  almost  yearly  and  in  the  midst  of  his  most 
splendid  achievements,  presented  the  olive  branch,  always  inter- 
woven with  laurels,  to  ungrateful  England?  How  often  has  he  not, 
from  the  bottom  of  his  patriotic  soul,  in  vain  exclaimed — "  English- 
men, I  love  you  as  men,  and  I  esteem  you  as  warriors!  Let  all 
human  carnage  be  at  an  end.  Let  outraged  humanity  recover  its 
too  long  lost  rights!  Let  us  be  friends  upon  terms  reciprocally 
honourable!  Let  our  future  rivalry  be  to  enlighten  instead  of  des- 
troying our  fellowbeings!"  But  his  imperial  and  royal  majesty 
has  addressed  himself  to  a  government  too  weak  to  dare  to  be  [ 
just,  and  too  powerful  not  to  be  able  to  do  mischief;  and  to  a  nation  i 
too  selfish  to  feel  for  the  sufferings  of  others,  and  too  licentious  to 
attend  to  its  real  interest.  j 

It  cannot  longer  be  doubted  that  mankind  must  continue  to  be  I 
disturbed  until  the  constitution  of  the  British  empire  is  reformed,  j| 
in  a  manner  more  congenial  with  the  spirit  of  the  constitutional  ji 
charters,  which  at  present,  secure  the  dignity  and  the  power  of  ji 
sovereigns,  and  the  obedience  and  safety  of  the  subjects  of  the  con-  \i 
tinent.  To  effect  such  a  salutary  reform  in  the  British  islands,  \i 
the  principal  European  cabinets  must  be  unanimous  in  their  re-  l< 
solves,  and  firm  and  vigorous  in  their  proceedings.  England  must  ! 
full  prostrate  if  the  continent  remains  upriglit.  The  division  ': 
and  weakness  of  other  states,  compose  her  whole  strength.  Ano     \\ 
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ther  constitution  must  be  offered  her.  If  she  prudently  adops  it, 
her  independence  and  dominions  will  be  guaranteed;  but  if  she  is 
blind  and  obsinate  enough  to  refuse,  a  solemn  decree  of  all  civi- 
lized governments  will  repudiate  her  forever  from  the  great  family 
of  the  European  commonwealth;  and  she  shall  be  ranked  for  the 
future  among  the  piratical  states  of  Africa.  No  more  neutrals  shall 
be  endured.  Capital  punishment  shall  be  inflicted  on  the  master  and 
crew  of  the  ships  of  any  foreign  country  trading  with  her;  and  the 
law  of  high  treason  shall  be  executed  on  smugglers,  purchasers, 
and  sellers  of  her  productions  or  commodities.  These  plans  and  re- 
gulations, may  at  an  imperfect  view  appear  rather  severe;  but  with- 
out  them  a  truce  alone  can  be  signed,  but  a  peace  can  never  be 
concluded  between  her  and  the  continent.  This  severity  towards 
her,  is,  therefore,  a  real  humanity  with  regard  to  all  nations  upon 
the  globe,  not  excluding  Great  Britan  herself  This  fact  nr.iy  be 
proved  without  any  difficulty,  or  the  possibility  of  a  contradiction. 
If  Englishmen  were  made  of  those  materials  that  compose  all  other 
people,  it  would  require  little  knowledge  of  the  human  mind,  to 
foretel  the  most  flattering  issue,  without  resorting  to  extremities: 
but  they  differ  totally  from  the  rest  of  the  human  species. 

Who  can  deny,  that  a  British  king,  according  to  the  organized 
constitutional  anarchy  of  his  kingdom,  is  now  the  most  humbled 
of  slaves?  When  the  monarch  is  not  free,  how  dare  his  subjects 
talk  of  liberty?  The  truth  is  that  the  bondage  of  Englishmen,  be- 
comes heavier  as  it  ascends:  it  emanates  from  the  lowest  of  the 
rabble,  a  set  of  petty  tyrants,  ignorant  and  brutal,  corrupt  and  op- 
pressive. 

Is  that  monarch  not  a  slave,  who  is  deprived  of  selecting  his 
own  counsellors  and  servants?  Who,  during  a  reign  of  half  a  cen- 
tury has,  among  scores  of  ministers,  not  been  surrounded  by  ten, 
he  could  like  or  trust;  by  six,  he  could  love  or  esteem?  Are  the 
fetters  of  that  royal  parent  light,  who  during  months  is  forced  to 
see  and  hear  a  beloved  son,  the  but  of  the  most  malignant  pas- 
sions of  the  most  malignant  and  debased  of  men?  Do  those  minis- 
ters deserve  the  name  of  freemen,  who  are  obliged  to  be  undutiful 
and  ungrateful  to  the  prince  who  has  elevated  them,  to  flatter  a 
licentious  mob,  that  despise  and  insult  them?  What  must  we  think 
of  the  heads  or  the  hearts  of  sworn  royal  counsellors,  who  dare  not 
save  the  bosom  of  their  prince  from  torture,  and  the  character  of 
his  child  from  unjust  ignominy,  though  they  must  know  that  the 
tormentors  are  the  most  profligate  of  villains  and  the  most  unprin- 
cipled of  conspirators?  What  must  be  the  standard  of  the  honour  of 
a  nobility,  that  not  only  not  interferes  between  the  infamous  assail- 
ersof  a  prince  of  the  blood,  but  suffers  some  of  its  own  members  10 
act  as  accomplices  in  the  assault?  Can  those  representatives  of  the 
people  make  any  pretence  to  liberty,  loyalty  or  patriotism,  who  do 
not  expel  or  punish  the  factions  and  traitors  among  them,  that  try 
to  stab  monarchy  by  bespattering  the  son  of  their  monarch? 
What  freedom  or  what  loyalty  must  these  pretended  friends  of 
the  throne  possess,  who  to  show   their  attachment  to  the  royal 
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family,  purchase  openly,  their  future  silence  about  one  of  the  sons 
of  their  king,  whom  it  was  hardly  possible  any  new  slander  could 
degrade  more  than  unnaturally  to  involve  another  son  of  their 
king  in  the  disgrace  of  his  brother?  Can  any  decency  or  any  loy- 
alty be  supposed  to  exist  among  the  citizens  of  the  first  city  of  the 
British  empire,  who  not  only  join  the  wild  fiends  of  their  sove- 
reign every  where,  but  encourage  the  senseless  pratings  of  insolent 
and  ignorant  shopkeepers,  never  opening  their  mouths,  but  to  bab- 
ble impertinence,  but  to  bawl  out  treason?  Did  a  single  county  in- 
terpose, in  the  shamefully  and  cruelly  audacious  hunt  of  the  royal 
victim?  Did  not,  on  the  contrary,  every  county  emulate  in  this  race 
of  infamy,  which  should  be  foremost  to  wound  the  feelings  of  a 
venerable  king  and  to  recompense  the  outrageous  perpetrations 
of  the  bitter  enemies  of  his  domestic  peace  as  much  as  his  royal 
supremacy?  Is  it  not  evident,  even  to  the  most  superficial  observer, 
that  either  sound  morality  or  rational  liberty  must  be  wanting  in  the 
British  nation?  If  it  would  be  uncharitable  to  suppose  the  former,  it 
would  also  be  ridiculous  not  to  see  the  total  absence  of  the  latter. 

In  Great  Britain  faction  meddles  with  every  thing  and  every 
body;  even  the  king  is  factious  in  self-defence,  for  self-preserva- 
tion. Have  not,  however,  both  in  ancient  and  modern  times;  both 
in  Greece  and  France;  both  in  Rome  and  in  England;  have  not  fac- 
tions always  been  the  most  oppressive  of  despots?  Have  not  fac- 
tions always  and  every  where,  been  the  companions  of  licentious- 
ness, and  the  assassins  of  freedom?  Have  not  factions  at  all  times, 
been  intolerant,  daring,  unjust  and  incorrigible?  To  judge  by  the 
scandalous  scenes  in  the  British  islands,  which  an  indignant  con- 
tinent have  lamented  of  late,  little  hope  remains,  that  the  factions 
there  would  desist  from  their  nefarious  deeds,  were  even  France 
(as  she  might  do)  to  produce  damning  evidence,  for  centuries  past 
up  to  this  very  time,  of  every  chief  of  faction,  of  every  usurper  of 
the  name  of  patriot,  and  of  every  candidate  for  popularity  in  Great 
Britain,  having  either  fixed  his  price  to,  or  intrigued  with  the 
enemies  of  his  country;  either  accepted  bribes  or  received  instruc- 
tions from  rival  or  inimical  cabinets.  Though  the  majority  might 
be  convinced,  a  desperate  minority  would  command.  In  England, 
as  has  been  the  case  in  France,  factions  can  never  be  mended; 
they  must  be  extirpated.  Some  few  persons,  ambitious,  or  bank- 
rupt in  characters  and  fortunes,  will  always,  under  the  existence  of 
the  actual  constitution  of  a  royal  democracy,  find  opportunities  to 
mislead  the  ignorant  and  to  head  the  needy  and  the  disaffected,  in 
committing  excesses  dangerous  to  the  peace  of  Europe,  by  con-* 
tagious  examples. 

It  belongs  to  history  to  recapitulate  the  many  recent  acts  of  the 
daring  spirit  of  British  factions  and  of  their  influence  on  the  inter- 
nal and  external  politics  of  Great  Britain,  of  their  crimes  towards 
humanity,  of  their  common  ferocity  and  barbarity.  But  had  they 
not  power,  after  trampling  under  their  feet  a  prince  of  the  royal 
blood,  to  extol  the  exploits  of  a  general,  who  deliberated  when  he 
ought  to  have  acted,  who  advanced  when  he  should  have  retrea- 
ted, and  whose  retreat  was  a  disorderly  flight  before  a  handful  of 
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pursuers;  while  they  force  another  general  to  resign,  though  vic- 
torious, because  the  climate,  the  elements  and  other  unforeseen 
occurrences,  prevent  him  from  succeeding  to  the  whole  extent  of 
extravagant  expectations?  Have  they  not  forced  their  king  to  leave 
unpunished  a  political  agent*  who  deserved  to  be  impeached  for 
want  of  ability  or  of  integrity  in  disobeying  and  disregarding  his 
instructions?  Have  they  not  forced  their  king  to  leave  unrewarded 
another  political  agentf  whose  firmness  and  whose  obedience  to 
the  orders  of  his  sovereign,  exposed  him  to  public  insult  and  per- 
sonal dangers?  Have  they  not  forced  their  king  to  swallow,  without 
daring  to  resent  these  and  other  provocations,  though  offered  by  the 
most  lueak  and  contemfitiblt  of  govcrnme?its?\  But  in  all  the  bran- 
ches of  the  constitutional  establishments  of  Great  Britain,  fctions 
sway  an  anarchial  iron  sceptre,  confounding,  deranging  and  inva- 
ding all  order.  Has  not  a  captain  in  the  British  fleet,  cruising  in 
Europe,  dragged  his  admiral  before  a  court  martial?  Though  the 
latter  has  been  honourably  acquitted,  have  not  factions  shielded 
the  accuser  from  punishment!  Have  not  officers  serving  in  the 
British  army  in  India  seduced  their  soldiers  to  mutiny?  Have  they 
not,  backed  by  factions,  added  rebellion  to  insubordination,  and 
held  out  the  most  dastardly  and  perjurous  proceedings,  as  merito^ 
rious  acts  of  patriotism  and  of  retaliating  justice?  Is  not  the  licen- 
tiousness  of  the  British  press,  such,  that,  protected  and  patronized 
by  factions,  a  convicted  libeller,^  published  from  his  prison  the 
most  inflammatory  of  essays,  defying  the  laws  and  exciting  civil 
discord,  insulting  equally  the  judge  who  condemned  him  and  the 
government  that  carried  their  sentence  into  execution?  Has  not 
a  chief  of  faction, §  who  is  also  a  member  of  parliament,  honestly 
told  this  assembly,  that  the  nation  was  not  represented  by  its  re- 
presentatives, and  that  their  country  was  not  worth  defending? 
Were  they  not  instantly  all  fire,  those  very  factions  that  shortly 
before  with  such  admirable  and  philosophical  patience  heard  the 
son  of  their  king  most  unmercifully  ill  used?  Did  not  these 
friends  of  liberty  immediately  decree  a  mandate  of  arrest  against 
the  declaimer  of  this  disagreeable  truth,  of  this  bold  frankness? 
Now,  British  anarchy  exhibited  itself  in  all  its  dreadful  glory. 
Faction  combats  faction.  Numbers  of  lives  are  lost  in  the  very 
streets  of  the  capital,  where  a  civil  war  rages  with  all  its  fury. 
But  mark:  when,  at  last,  the  humanity  of  the  king  orders  his 
guards  to  prevent  farther  bloodshed,  a  factious  jury  pronounces 
them  murderous,  because  they  did  their  duty  and  did  not  submit 
to  be  murdered  themselves  by  the  hands  of  the  rebellious  fac- 
tions!!! 

The  proprietors  of  a  theatre  in  London,  augment  a  trifle  the 
prices  of  admittance.  Englishmen,  like  the  Romans  of  sanguinary 
memory,  do  not  miss  such  a  propitious  opportunity  to  create  new 
factions.  The  most  disgusting  scenes,  the  effects  of  the  most 
shameful  licentiousness,  transform  the  theatre  into  a  field  of  battle 
for  boxers  and  bruisers,  for  strumpets  and  pick-pockets.    Among 
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a  people  that  so  mucli  talk  of  respect  for  property,  the  property  of 
individuals  is  openly  invaded,  and  obliged  to  submit  to  the  ruinous 
maximum  of  dictatorial  factions.  Ought  it  not  to  be  apprehended, 
that  prosperous  anarchy  will  not  stop  at  the  door  or  in  the  pit  of  a 
theatre,  but  sooner  or  later  force  an  entrance  into  banks,  offices  and 
magazines,  there  also  to  affix  its  maximum:  to  inflict  its  requi- 
sitions? 

Since  the  wisdom  of  his  imperial  and  royal  mightiness  has  in- 
structed the  continent  with  regard  to  its  true  interest,  continental 
warriors  are  no  longer  tributary  to  insular  pedlars;  and  Englishmen, 
who  in  exchange  for  their  dearly  sold  superfluities,  received  from 
foreigners  their  necessaries  almost  for  nothing,  began  to  dread  a 
famine.  To  lessen  the  consumption  for  giain,  government  looked 
for  some  substitute  for  the  distilleries.  Their  ware-houses  weigh- 
ing down  with  perishable  colonial  produce:  sugar  naturally  pre- 
sented itself  and  was  proposed.  The  owners  of  lands  took  instant 
alarm;  they  formed  an  opposition;  and  during  months,  the  grain 
and  the  sugar  factions,  with  the  theatrical  and  the  reforming  fac- 
tions, with  the  naval  and  the  military  factions;  with  the  jacobin,  the 
city  and  the  parliamentary  factions,  continued  to  engage  the  whole  at- 
tention of  a  truly  factious  divided  and  licentious  people.  This  is  not 
the  only  instance,  wherein  the  interiorof  London  forms  a  striking 
resemblance  with  the  interior  of  Constantinople,  at  the  period  the 
Musselmen  were  at  its  walls,  and  with  their  cimeters  soon  settled 
the  disputes  of  the  contending  sects  and  parties. 

Every  foreign  invader  of  the  British  islands  has  become  con- 
queror. Bankruptcy  may  dismantle;  mutiny  may  disperse;  storms 
may  destroy  and  victory  may  capture  fleets,  hitherto  the  sole  pro- 
tectors of  Great  Britain  against  the  just  wrath  of  his  imperial  and 
royal  majesty.  Submission,  alone,  can  prevent  Britons  from  being 
like  the  Batavians,  erased  from  the  list  of  independent  nations. — Re- 
sistance may  retard  in  making  more  terrible  the  catastrophe,  but 
it  cannot  alter  their  destiny.  They  have  no  choice  left  between  obe- 
dience or  conquest.  The  reigning  house  never  produced  a  hero, 
and  the  domestic  virtues  of  a  prince  ruling  this  turbulent  and  fac- 
tious people  are  weak  pledges  that  the  repose  of  continental  na- 
tions will  not  still  be  disturbed  or  invaded.  It  remains  however  to 
be  decided  whether,  a  change  of  dynasty  will  be  necessary,  or  a 
change  of  constitution  will  be  thought  sufficient?  Long  ago,  the 
mere  assent  of  his  imperial  and  royal  majesty,  might  have  pro- 
duced a  general  overthrow.  Long  ago  have  diff'erent  factions  caused 
to  be  laid  before  his  imperial  and  royal  majesty,  both  requests  for 
receiving  support,  and  plans  for  effecting  revolutions.  But  these 
are  not  times  to  encourage  subjects  to  undermine  established 
thrones.  Monarchs^  alone^  shall  hereafter  be  the  judges  of  mon- 
archs;  and  wo  to  the  firince  toho  resorts  to  an  ajifital  to  his  jieojile 
agaiiist  the  sentence  of  his  equals!!!  He  has  ceased  to  reign. 

(Signed)  DUKE  OF  CADORE. 

To  his  Excellency, 

Most  Confidential. 
Fontainbleau,  October  30th,  1810. 
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[confidential.] 
To  the  Senate  and  House  of  Befiresentatives. 

I  RECOMMEND  to  congFcss,  in  confidence^  a  letter  of  the  2d  of 
December,  from  governor  Folch,  of  West  Florida,  to  the  secretary 
of  state,  and  another  of  the  same  to  John  M'Kee. 

I  recommend,  in  like  manner,  a  letter  from  the  British  charge 
des  affaires  to  the  secretary  of  state,  with  the  answer  of  the  latter; 
although  the  letter  cannot  have  been  written  in  consequence  of  any 
instruction  from  the  British  government,  founded  on  the  late  order 
for  taking  possession  of  West  Florida,  well  known  to  be  claimed  by 
the  United  States.  Although  no  communication  has  been  made  by 
that  government  to  this,  of  any  stipulation  with  Spain,  contempla- 
ting an  interposition,  which  might  so  materially  affect  the  United 
States;  and  although  no  call  can  have  been  made  by  Spain,  in  the 
present  instance,  for  the  fulfilment  of  any  such  subsisting  engage- 
ment; yet  the  spirit  and  scope  of  the  document,  with  the  accredited 
source  Irom  which  it  proceeds,  required,  that  it  should  not  be  with- 
held from  the  consideration  of  congress. 

Taking  into  view  the  tenor  of  these  several  communications,  the 
posture  of  things  with  which  they  are  connected,  the  intimate  re- 
lation of  the  country  adjoining  the  United  States  eastward  of  the 
river  Perdido,  to  their  security,  and  the  peculiar  interest  they 
otherwise  have  in  its  destiny. 

I  recommend  to  the  consideration  of  congress,  the  seasonable- 
ness  of  a  declaration^  that  the  United  States  could  not  see,  without 
serious  inquietude,  any  part  of  a  neighbouring  territory,  in  which 
they  have,  in  different  respects,  so  deep  and  just  a  concern,  pass 
from  the  hands  of  Spain  into  those  of  any  other  foreign  power. 

I  recommend  to  their  consideration  also,  the  expediency  of  au- 
thorizing the  executive  to  take  temporary  possession  of  the  said 
territory,  in  pursuance  of  arrangements,  which  may  be  desired  by 
the  Spanish  authorities,  and  making  provision  for  the  government 
of  the  same,  during  such  possession. 

JAMES  MADISON. 

Januap)',  3, 1811. 

[On  receipt  of  the  above  confidential  recommendations  from  the 
president,  congress  went  into  secret  conclave  and  passed  the  fol- 
lowing act  and  declaration.] 

Resolution:  or^  Declaration. 

Taking  into  view  the  peculiar  situation  of  Spain  and  of  her 
American  provinces,  and  considering  the  influence,  which  the 
destiny  of  the  territory  adjoining  the  southern  border  of  the  Uni- 
ted States,  may  have  upon  their  security,  tranquillity,  and  com- 
merce. Therefore^ 

Resolved,  Bii  the  senate  and  house  of  refiresentatives  of  the  United 
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States^  in  congress  assembled.^  That  the  United  States,  under  the 
peculiar  circumstances  of  the  existing  crisis,  cannot,  without  se- 
rious inquietude,  see  any  part  of  the  said  territory  pass  into  the 
hands  of  any  foreign  power;  and  that  a  due  regard  to  their  own 
safety  compels  them  to  provide,  under  certain  contingencies,  for 
the  temporary  occupation  of  the  said  territory;  they,  at  the  same 
time  declare  that  the  said  territory  shall,  in  their  hands,  remain 
subject  to  future  negotiation. 

An  Act  intitledan  Act  authorizing  the  President  of  t fie  U7iited  States 

to  occupy  the  territory  therein  jnenlioned^  and  for  other  fiurposes. 

Sec.  1.  B£  it  enacted  by  the  senate  a7id  house  of  refiresentatives 
of  the    United  States    of  America^   in    congress   assembled^    That 
the  president  of  the  United  States  be,  and  he  is  hereby  authorized 
to  take  possession  of  and  occupy  all  or  any  part  of  the  territory 
lying  east  of  the  river  Perdido,  ["East  Florida]  and  south  of  the 
state  of  Georgia  and  the  Mississippi  Territory,  in  case  an  arrange- 
ment has  been,  or  shall  be  made  with  the  local  authority  of  the  said 
territory,  for  delivering  up  of  possession  of  the  same  or  any  part 
thereof  to  the  United  States,  or  in  the  event  of  an  attempt  to  oc-  j 
cupy  the  said  territory  or  any  part  thereof,  by  any  foreign  govern- 1 
ment;  and  he  may,  for  the  purpose  of  taking  possession  anU  occu- 
pying the  territory  aforesaid,  and  in  order  to  maintain  therein  the  I 
authority  of  the  United  States,  employ  any  part  of  the  army  and' 
navy  of  the  United  States,  which  he  may  deem  necessary. 

Sec.  2.  A?id  be  it  further  enacted.  That  100,000  dollars  be  appro-  ' 
priated  for  defraying  such  expenses,  as  the  president   may  deem  I 
necessary  for  obtaining,  as  aforesaid,  and  the  security  of  the  said 
territory,  to  be  applied  under  the  direction  of  the  president,  out  of 
any  money  in  the  treasury  not  otherwise  appropriated. 

Sec.  3.  And  be  it  further  enacted.  That,  until  other  provision  be  ] 
made  by  congress,  the  president  be,  and  he  is  hereby  authorized  to  I 
establish  within  the  territory  aforesaid,  a  te?7i/iorary  government,  nnd 
the  military,  civil,  and  judicial  powers  thereof,  shall  be  vested  in 
such  person  and  persons,  and  be  exercised  in  such  manner  as  he 
may  direct,  for  the  protection  and  maintenance  of  the  inhabitants 
of  the  said  territory  in  the  full  enjoyment  of  their  liberty,  property 
and  religion. 

[The  following  Documents  accompanied  the  Message  aforesaid.] 
Colonel  M'Kee  to  Mr.  Eustis, 

Fort  Stoddard,  Dec.  5tli,  1810. 
Having  on  the  21st  ult.  taken  the  liberty  of  addressing  you  on  : 
the  subject  of  the  disturbances  in  this  quarter,  and  having  no  ac- 
quaintance w'ith  any  member  of  the  present  executive,  I  have  pre- 
sumed to  inclose  to  your  care  a  despatch  from  governor  Folch  to 
the  secretary  of  state.    I  have  also  inclosed  a  hasty  translation  of 
governor  Folch's  letter  to  me,  which,  with  some  other  considera- 
tions, has  induced  me  to  proceed  immediately  to  the  city  of  Wash- 
ington, for  which  I  leave  this  place  in  two  or  three  days,  and  will 
proceed  with  the  least  possible  delay  to  Knoxville.  I  have,  Sec.        ^ 
(Signed}  JOHN  M'KEE. 
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Governor  Folch  to  Colonel  M'-Kee. 
Siu, 

Since  the  conversation  I  have  had  with  you  respecting  the  dis- 
turbances, which  at  present  afflict  this  province,  I  have  thought 
of  addressing  myself  directly  to  the  executive  power  of  the  United 
Slates,  through  the  medium  of  their  secretary  of  state,  proposing 
to  treat  for  the  delivery  of  the  province  in  more  positive  terms  than 
those  I  employed  in  the  letter  that  I  wrote  to  his  excellency  gov- 
ernor Holmes;  because,  as  our  difficulties  every  day  increase,  the 
necessity  of  hastening  their  conclusion  increases  also.  I  have  be- 
lieved also  that  it  might  be  conducive  to  the  better  exit  of  this  nego- 
tiation, that  my  despatch  should  be  intrusted  to  a  person  who  could 
give  to  the  government  any  information  that  it  ought  to  possess,  in 
order  that  it  may  deliberate  with  the  brevity,  which  is  necessary. 
Considering  that  you,  sir,  are  in  a  situation  to  fulfil  this  object,  from 
having  been  an  eyewitness  of  all  that  passed  in  this  part  ol  the 
province  and  the  adjacent  country,  you  can  give  information  re- 
specting the  alarm  which  reigns  among  the  inhabitants  of  the  in- 
fluence which  the  French  agents  in  Louisiana  exercise  in  these 
disturbances,  and  the  risk  which  that  province  runs  of  being  in- 
volved in  the  disorders  which  have  had  their  birth  in  Florida,  as 
well  as  the  fatal  consequences  which  may  follow  if  the  evil  is  not 
stopped  in  its  beginning,  and  whatever  ^Ise  can  be  said  on  the  sub- 
ject. 

In  order  to  avoid  accidents  and  delays,  which  it  is  not  easy  to 
foresee,  I  will  deliver  to  you  duplicates  of  the  despatch  which  I  ad- 
dressed to  his  excellency  the  secretary  of  state,  in  order  that  you 
may  transmit  one  of  them  by  the  mail,  and  by  this  means  to  give 
early  information  to  the  government  of  the  affairs  on  which  it  has 
to  deliberate. 

The  satisfaction,  &c.  (which  he  had  in  a  personal  acquaint? 
ance,  &c.) 

Mobile,  2d  of  Dec.  1810. 

(Signed)        V.  FOLCH, 


Governor  Folch  to  Mr.  Smith. 
Sir, 

I  will  not  detain  myself  in  giving  to  your  excellency  information 
relative  to  the  letter  which  I  directed  to  his  excellency  governor- 
Holmes,  being  persuaded  it  will  be  in  the  hands  of  your  excellency 
long  before  this;  but  I  will  add  to  its  contents,  for  your  government, 
that  I  have  decided  on  delivering  this  province  to  the  United 
States,  under  an  equitable  capitulaiion,  provided  I  do  not  receive 
succor  from  the  Havanna  or  Vera  Cruz,  during  the  present  month, 
or  that  his  excellency  marquis  Someruelos,  on  whom  I  depend, 
should  not  have  opened  directly  a  negotiation  o:-  this  point.  The 
incomprehensible  abandonment  in  which  1  see  myself,  and  the  af- 
flicted situation  to  which  this  province  sees  itself  reduced,  not 
only  authorize  mc,  but  force  mc  to  have  recourse  to  this  deter'- 
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mination,  the  only  one  to  save  it  from  that  ruin  which  threatens  it. 
The  United  States  are  also  authorized  to  accept  it;  as  the  distur- 
bances which  now  afflict  this  province  so  near  to  them,  must  in- 
crease every  day — they  cannot  but  have  an  influence  on  their  tran- 
quillity, an  object  which  merits  the  first  care  of  every  government. 

The  inhabitants  of  Baton  Rouge  may  figure  to  themselves  many 
motives  which  may  in  their  conception  justify  the  determination 
they  have  adopted;  but  they  cannot  produce  even  a  single  one 
which  can  make  tolerable  the  tyrannical,  illegal,  and  unjust  obsti- 
nacy with  which  they  insist,  that  the  other  districts  of  the  province 
should  subject  themselves  to  their  will.  The  United  States,  which 
profess  the  excercise  of  equity,  cannot  exempt  themselves  from 
taking  part  with  the  party  unjustly  oppressed.  In  this  belief  I  recur 
to  its  executive  through  the  medium  of  your  excellency,  suppli- 
cating him,  that  he  will  be  pleased  to  send  orders  to  the  comman- 
dant at  Fort  Stoddard,  that  he  should  assist  with  the  troops  which 
he  has  under  orders,  for  the  purpose  of  forcing  the  party  under 
the  command  of  Reuben  Kemper  to  retire  within  the  districts  of 
Baton  Rouge;  intimating  to  him  that  if  in  future  he  should  repeat 
his  incursions  in  the  district  of  Mobile  and  Pensacola,  the  troops 
of  the  United  States  joined  to  the  Spanish  troops  will  use  force  to 
keep  them  back. 

These  districts  have  the  more  reason  to  expect  from  the  recti- 
tude of  the  United  States  the  assurance  which  I  ask,  as  the  party 
which  Kemper  commands  has  been  recruited,  armed,  and  provi- 
sioned, within  the  limits  of  their  sovereignty.  At  the  same  time,  if 
any  proposition  is  accepted,  orders  may  be  given  authorizing  some 
person  to  meet  with  me  for  regulating  the  evacuation  of  the  prov- 
ince and  what  ought  to  precede  it.  I  conclude,  &c. 

V.  FOLCH. 

Mobile,  2d  of  Dec.  1810. 


Mr.  Morier  to  Mr.  Smith. 

Washington,  Dec.  15th,  1810^ 
Sir, 

I  deem  it  to  be  a  duty  incumbent  on  me,  considering  the  strict 
iind  close  alliance  which  subsists  between  his  majesty's  government 
and  that  of  Spain,  to  express  to  the  government  of  the  United 
States,  through  you,  the  deep  regret  with  which  I  have  seen  that 
part  of  the  president's  message  to  congress  in  which  the  determi- 
nation of  this  government  to  take  possession  of  West  Florida  is 
avowed. 

Without  presuming  to  discuss  the  validity  of  the  title  of  the 
United  States  to  West  Florida,  a  title  which  is  manifestly  doubtful, 
since  according  to  the  president's  proclamation  it  is  left  open  to 
discussion,  but  which  has  nevertheless  been  brought  forward  as 
one  of  the  pleas  to  justify  the  occupation  of  these  provinces,  may 
it  not  be  asked  why  that  province  could  not  have  been  as  fairly  a 
subject  of  negotiation  and  adjustment  in  the  hands  of  the  Spaniards, 
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who  possess  the  actual  sovereignty  there,  as  in  the  hands  of  Ame- 
ricans, ^y  ho  to  obtain  possession,  must  begin  by  committing  an  act 
©f  hostility  towards  Spain. 

But  it  may  be  said  that  the  Spanish  forces  in  Mexico,  in  Cuba, 
or  in  Pensacola,  are  unequal  to  quell  the  rebellious  association  of  a 
band  of  desperadoes  who  are  known  by  the  contemptuous  appella- 
tion of  land-jobbers.  Allowing  as  much  (which  you  will  agree  with 
me,  sir,  is  allowing  a  great  deal)  would  it  not  have  been  worthy  of 
the  generosity  of  a  free  nation  like  this,  bearing  as  it  doubtless 
does,  a  respect  for  the  rights  of  a  gallant  people  at  this  moment 
engaged  in  a  noble  struggle  for  its  liberty,  would  it  not  have  been 
an  act  on  the  part  of  this  country  dictated  by  the  soundest  lies  of 
good  neighbourhood  and  of  friendship  which  exists  between  it  and 
Spain,  to  have  simply  offered  its  assistance  to  crush  the  common 
enemy  of  both,  than  to  have  made  such  interference  the  pretext  of 
wresting  a  province  from  a  friendly  power,  and  that  at  a  time  of 
her  adversity. 

For  allow  me,  sir,  to  inquire  how  can  the  declaration  in  the 
president's  proclamation,  that  in  the  hands  of  the  United  States,  that 
territoiy  will  not  cease  to  be  a  subject  of  fair  and  friendly  adjust- 
ment, be  made  to  accord  with  the  declaration  in  his  message  to 
congress  (implying  permanent  possession)  of  the  adoption  of  that 
people  into  the  bosom  of  the  American  family.  The  act,  conse- 
quently, of  sending  a  force  to  West  Florida,  to  secure  by  arms,  what 
was  before  a  subject  of  friendly  negotiation,  cannot  I  much  fear, 
under  any  palliation  be  considered  as  other  than  an  act  of  open  hos- 
tility against  Spain.  Whilst,  therefore,  it  is  impossible  to  disguise 
the  deep  and  lively  interest  which  his  majesty  takes  in  every  thing 
that  relates  to  Spain,  which  would  I  am  convinced  induce  him  to 
mediate  between  Spain  and  the  United  State<»  on  any  point  of  con- 
troversy which  may  exist  between  them  with  the  utmost  impar- 
tiality and  good  will  towards  both  parties,  I  think  it  due  to  the  sin- 
cere wish  of  his  majesty  to  maintain  unimpared  the  friendship 
which  at  this  moment  happily  exists  between  Great  Britain  and  the 
United  States,  to  say  that  such  are  the  ties  by  which  his  majesty  is 
bound  to  Spain  that  he  cannot  sec  with  indifference  any  attack  upon 
her  interests  in  America;  and  as  1  have  no  doubt  the  government 
of  the  United  States  will  attribute  this  representation  to  the  most 
conciliatory  motives,  I  am  induced  to  request  in  answer  to  it  such 
explanation  on  the  subject  as  will  at  once  convince  his  majesty's 
government  of  the  pacific  disposition  of  the  United  States  towards 
his  majesty's  allies,  the  Spaniards,  and  will  remove  the  contrary  im- 
pression which  I  fear  the  president's  message  is  likely  to  make. 
I  have  the  honotu'  to  be.  Sec. 

J.  P.  MORIER. 


Mr.  Morier  to  Mr.  Smith. 
Mr.  Morier  presents  his  compliments  to  Mr.  Smith,  and  begs 
the  favour  to  be  informed  when  he  may  expect  an  answer  to  the  let- 
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ter  which  he  had  the  honour  to  address  to  Mr.  Smith  on  the  I5ili 
instant. 

Mr.  Morier,  at  the  same  lime,  hopes  that  Mr.  Smith,  concur- 
ring in  the  opinion  that  it  would  he  desirable  that  his  majesty's 
eovernment  should  as  soon  as  possible  after  the  receipt  of  the  pre- 
sident's message  be  furnished  with  the  explanation  which  Mr. 
Morier  has  requested  in  the  above  letter,  on  the  occupation  of 
West  Florida  in  the  name  of  the  United  States,  will  readily  ex- 
cuse the  solicitude  with  which  he  again  presses  this  subject  upon 
the  atienlion  of  this  government. 

Washington,  Dec  22d,  1810. 

Mr.  Smith  to  Mr.  Morier. 

Department  of  State,  Dec.  28tli,  1810 
Sir, 
Taking  into  view  the  subject  and  circumstances  of  your  letter  of 
the  loth  instant,  I  have,  in  acknowledging  it, only  to  remark  to  you, 
although  it  is  sufficiently  evident  from  the  face  of  the  documents 
before  the  public,  that  no  hostile  or  unfriendly  purpose  is  enter- 
tained towards  Spain,  the  only  power  known  to  the  United  States 
in  the  transaction,  yet  our  functionary  at  London  has  been  enabled 
to  give  to  your  government  whatever  explanations  may  comport 
with  the  frankness  and  the  spirit  of  conciliation  which  have  been  in- 
variably manifested  on  the  part  of  the  United  States.   I  have,  &c. 
(Signed)  R.  SMITH. 

John  Philip  Morier,  Esq.  Charge  d' Affaires. 


jin  Act  supplementary  to  an  act  intitkd  an  act  authorizing  the  Pre- 
sident of  the  United  States  to  occupy  the  Territory  therein  men' 
iionedj  and  for  other  purposes. 

BE  it  enacted  by  the  senate  and  hozise  of  representatives  of 
the  United  States  of  America^  in  congress  assembled,  That  this 
act,  the  act  intitled  "an  Act,  authorizing  the  president  of  the 
United  States  to  occupy  the  territory  therein  mentioned,  and 
for  other  purposes,"  and  the  declaration  accompanying  the  same, 
be  not  printed,  or  published,  until  the  end  of  the  next  session  of 
congress,  unless  directed  by  the  president  of  the  United  States,, 
any  law  cr  usage  to  the  contrary  notwithstanding. 

|0^  The  above  act  passed  in  a  secret  sitting,  on  the  evening  oi 
the  "d  of  March.  (Sunday  night.) 
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AFFAIR  OF  THE  LITTLE  BELT. 

[OFFICIAL.J 

Copy  of  a  letter  from  Commodore  Rodgers  to  the  Secretary  of  the 

A^avy. 
U.  S.  Frigate  President;  off  Sandy  Hook,  23d  May,  1811 . 
Sir, 

I  regret  extremely  being  under  the  necessity  of  representing 
to  you  an  event  that  occurred  on  the  night  of  the  1 6lh  inst.  be- 
tween the  ship  under  my  command  and  his  Britannic  majesty's 
ship  of  war  the  Little  Belt,  commanded  by  captain  Bingham;  the 
result  of  which  has  given  me  much  pain,  as  well  on  account  of 
the  injury  she  sustained,  as  that  I  should  have  been  compelled  to 
the  measure  that  produced  it,  by  a  vessel  of  her  inferior  force. 
The  circumstances  are  as  follows:  On  the  16th  inst.  at  twenty-five 
minutes  past  meridian  in  seventeen  fathom  water.  Cape  Henry 
bearing  s.w.  distant  fourteen  or  fifteen  leagues,  a  sail  Mas  disco- 
vered from  our  mast  head  in  the  east,  standing  towards  us  under 
a  press  of  sail.  At  half  past  one,  the  symmetry  of  her  upper  sails 
(which  were  at  this  time  distinguishable  from  our  deck)  and  her 
making  signals  showed  her  to  be  a  man  of  war.  At  forly-five 
minutes  past  one,  p.  m.  hoisted  our  ensign  and  pendant;  when, 
finding  her  signals  not  answered,  she  wore  and  stood  to  the  south- 
ward. Being  desirous  of  speaking  her,  and  of  ascertaining  what 
she  was,  I  now  made  sail  in  chase;  and  by  half  past  three,  p.  m. 
found  we  were  coming  up  with  her;  as  by  this  time  the  upper  part 
of  her  stern  began  to  show  itself  above  the  horizon.  The  wind  now 
began,  and  continued  gradually  to  decrease,  so  as  to  prevent  my 
being  able  to  approach  her  sufficiently  before  sunset,  to  discover 
her  actual  force  (which  the  position  she  preserved  during  the 
chase  was  calculated  to  conceal),  or  to  judge  even  to  what  nation 
she  belonged;  as  she  appeared  studiously  to  decline  showing  her 
colors.  At  fifteen  or  twenty  mirutes  pasi  seven,  p.  m.  the  chase 
took  in  her  studding  sails,  and  soon  after  haled  up  her  courses, 
and  haled  by  the  wind  on  the  starboard  tack;  she  at  the  same 
time  hoisted  an  ensign  or  flag  at  her  mizen  peak;  but  it  was  too 
dark  for  me  to  discover  what  nation  it  represented.  Now,  for  the 
first  time,  her  broad  side  was  presented  to  our  view;  but  night 
had  so  far  progressed,  that  although  her  appearance  indicated  she 
was  a  frigate,  I  was  unable  to  determine  her  actual  force. 

At  fifteen  minutes  before  eight,  p.  m.  being  about  a  mile  and  a 
half  from  her,  the  wind  at  the  time  very  light,  I  directed  captain 
Ludlow  to  take  a  position  to  windward  of  her  and  on  the  same  tack, 
within  short  speaking  distance.  This,  however,  the  commander  of 
the  chase  appeared  from  his  manoeuvres  to  be  anxious  to  prevent, 
as  he  w^ore  and  haled  bv  the  wind  on  diflerent  tacks  four  times 
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successively  between  this  period  and  the  time  of  our  arriving  at 
the  position,  which  I  had  ordered  to  be  taken.  At  fifteen  or  twenty 
minuies  past  eight,  being  a  little  forward  of  her  weather  beam  and 
distant  from  seventy  to  a  hundred  yards,    I  hailed  ''  What  ship  is 
ihatr"  To  this  inquiry  no  answer  was  given;  but  I  was  liailed  by  her 
commander  and  asked  "What  ship  is  that?"  Having  asked  the  first 
question,  1  of  course  considered  myself  intitled  by  the  common 
rules  of  poiiieness  to  the  first  answer.  After  a  pause  of  fifteen  or 
iwenty  seconds,  1  reiterated  my  first  inquiry  of  "  What  ship  h 
that?"  and  before  I  had  time  to  take  the  trumpet  from  my  mouth,  wa^ 
answered  by  a  shot,  that  cut  off  one  of  our  main  topmast  breast  back- 
stays and  went  into  our  main  mast.  At  this  instant  captain  Caldwell 
(of  marines),  who  was  standing  very  near  to  me  on  the  gar.gwa) , 
having  observed  "Sir,  she  has  fired  at  us,"  caused  me  to  pause  for 
a  moment  just  as  I  was  in  the  act  of  giving  an  order  to  fire  a  shot  in 
return,  and  before  I  had  time  to  resume  the  repetition  of  the  in- 
tended order,  a  shot  was  actually  fired  from  the  second  division  oi 
this  ship;  and  was  scarcely  out  of  the  gun  before  it  was  answered 
from  our  assumed  enemy  by  three  others  in  quick  succession,  and 
soon  after,  the  rest  of  bis  broadside  and  musketry.  When  the  first 
shot  was  fired,  being  under  an  impression  that  it  might  possibly  have  ^ 
proceeded  from  accident  and  without  the  orders  of  the  commander,  i 
I  had  determined  at  the  moment  to  fire  only  a  single  shot  in  return;  ! 
but  the  immediate  repetition  of  the  previous  unprovoked  outrage,  j 
induced  me  to  believe  that  the  insult  was  premeditated,  and  that  | 
from  our  adversary  being  at  the  time  as  ignorant  of  our  real  force  \ 
as  I  was  of  his,  he  thought  this,  perhaps,  a  favourable  opportunity  { 
of  acquiring  promotion,  although  at  the  expense  of  violating  our  j 
neutrality  and  insulting  our  flag.  I  accordingly,  with  that  degree  of; 
repugnance  incident  to  feeling  equally  determined  neither  to  be  ; 
the  aggressor,  nor  to  suffer  the  flag  of  my  country  to  be  insulted  [ 
with  impunity,  gave  a  general  order  to  fire;  the  effect  of  which,  in  I 
from  four  to  six  minutes,  as  near  as  I  can  judge,  having  produced  ' 
a  partial  silence  of  his  guns,  I  gave  orders  to  cease  firing;  disco- , 
vering  by  the  feeble  opposition  that  it  must  be  a  ship  of  very  infe- ! 
rior  force  to  what  I  had  supposed,  or  that  some  untoward  accident : 
had  happened  to  her. 

My  orders  in  this  instance,  however,  (although  they  proceeded 
alone  from  motives  of  humanity  and  a  determination  not  to  spill  a  '■ 
drop  of  blood  unnecessarily)  1  had  in  less  than  four  minutes  some 
reason  to  regret,  as  he  renewed  his  fire,  of  which  two  thirty-two 
pound  shot  cut  off  one  of  our  fore-shrouds  and  injured  our  fore- 
mast. It  was  now  that  1  found  myself  under  the  painful  necessity 
of  giving  orders  for  a  repetition  of  our  fire  against  a  force  which  my  ■ 
forbearance  alone  had  enabled  to  do  us  an  injury  of  moment.  Our 
fire  was  accordingly  renewed  and  continued  from  three  to  five  mi-' 
nutes  longer,  when  perceiving  our  opponent's  gaff  and  colors  down,  i 
main  top-sail  yard  upon  the  cap,  and  his  fire  silenced,  although  iti 
was  so  dark  that  I  could  not  discern  any  other  particular  injury 
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we  had  done,  or  how  far  he  was  in  a  situation  to  do  us  farther 
harm,  I  nevertheless  embraced  the  earliest  moment  to  stop  our 
fire  and  prevent  the  tarther  effusion  of  blood.  Here  a  pause  of  half 
a  minute  or  more  took  place,  at  the  end  of  which,  our  adversary 
not  showing  a  farther  disposition  to  fire,  I  hailed  and  again  asked 
"What  ship  ,s  that?"  I  learned,  for  the  first  time,  that  it  was  a 
ship  of  his  Britannic  majesty^s;  but  owing  to  its  blowing  rather 
fresher  than  it  had  done,  I  was  unable  to  learn  her  name  After 
haymg  informed  her  commander  of  the  name  of  this  ship,  I  gave 
orders  to  wear,  run  under  his  lee  and  hale  by  the  wind  on  the  star- 
board tack,  and  heave  to  under  topsails  and  repair  what  little  in- 
jury we  had  sustamed  in  our  rigging,  which  was  accordingly  exe- 
cuted;  and  we  continued  laying  to  on  different  tacks  with  a'number 
ol  lights  displayed  m  order  that  our  adversary  might  the  better 
discern  our  position,  and  command  our  assistance,  in  case  he  found 
It  necessary  during  the  night.  At  day  light  on  the  17th,  he  was 
discovered  several  miles  to  leeward,  when  I  gave  orders  to  bear 
up  and  run  down  to  him  under  easy  sail.  After  hailing  him,  I 
sent  a  boat  on  board  with  lieut.  Creighton,  to  learn  the  names 
ot  the  ship  and  her  commander,  with  directions  to  ascertain  the 
damage  she  had  sustained,  and  to  inform  her  commander,  how 
much  I  regretted  the  necessity  on  my  part,  which  had  lead  to 
such  an  unhappy  result;  at  the  same  time  to  offer  all  the  assist- 
ance that  the  ship  under  my  command  afforded,  in  repairing  the 
damages  his  had  sustained.  At  nine  a.  m.  lieut.  Creighton  return- 
ed with  information,  that  it  was  his  Britannic  majesty's  ship  Little 
Beit,  commanded  by  captain  Bingham;  who,  in  a  polite  manner, 
declined  the  acceptance  of  any  assistance:  saying,  at  the  sam* 
time,  that  he  had  on  board  all  the  necessary  requisites  to  repair 
the  damages  sufficiently  to  enable  him  to  return  to  Halifax. 

This  however  was  not  the  most  unpleasant  part  of  captain 
Bingham's  communication  to  lieutenant  Creighton,  as  he  informed 
him,  that  in  addition  to  the  injury  his  ship  had  sustained,  between 
twenty  and  thirty  of  his  crew  had  been  killed  and  wounded. 

The  regret  that  this  information  caused  me,  was  such,  you  may 
36  sure,  as  a  man  might  be  expected  to  feel,  whose  greatest  pride 
Is  to  prove,  without  ostentation,  by  every  public  as  well  as  private 
ict,  that  he  possesses  a  humane  and  generous  heart;  and  with  these 
sentiments,  believe  me,  sir,  that  such  a  communication  would 
cause  me  the  most  acute  pain  during  the  remainder  of  my  life, 
had  I  not  the  consolation  to  know  that  there  was  no  alternative  left 
for  me  between  such  a  sacrifice,  and  one  which  would  have  been 
itiJl  greater,  namely  to  have  remained  a  passive  spectator  of  insult 
:o  the  flag  of  my  country,  whilst  it  was  confided  to  my  protection; 
ind  I  would  have  you  to  be  convinced,  sir,  that  however  much  in- 
iividually  I  may  previously  have  had  reason  to  feel  incensed  at  the 
•epeated  outrages  committed  on  our  flag  by  British  ships  of  war, 
leither  my  passions  nor  prejudices  had  any  agency  in  this  affair! 
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To  my  country,  I  am  well  convinced  of  the  importance  of  the  ' 
transaction  which  has  imposed  upon  me  the  necessity  of  making  you  j 
this  communication.  I  must,  therefore,  from  motives  of  delicacy,  i 
connected  with  personal  considerations,  solicit  that  you  will  be  j 
pleased  to  request  the  president  to  authorize  a  formal  inquiry  to  be  \ 
instituted  into  all  the  circumstances  as  well  as  into  every  part  of  my  j 
conduct  connected  with  the  same.  j 

The  injury  sustained  by  the  ship  under  my  command  is  very  1 
trifling,  except  to  the  fore  and  main  masts  which  I  before  men-  | 
tioned;  no  person  killed,  and  but  one  (a  boy)  wounded.  ' 

For  further  particulars  1  refer  you  to  captain  Caldwell,  who  is  | 
charged  with  the  delivery  of  this  communication.  1  have  the  ho-  | 
nour  to  be,  with  great  respect,  sir,  your  obedient  servant.  > 

(Signed)  JOHN  RUDGERS. 

His  Mr.jesty's  sloop  I,itlle  Beit,  May  21st,  1811,  lat.  ^Sy  53,  N.,  \ 
Ion.  71,  49,  W.,  Cape  Charles,  bearing-  W.  48  miles.  [ 

Sir,  _  _  [ 

I  beg  leave   to  acquaint   you   that   in  pursuance  of  your  or-  } 
ders  to  join  his  majesty's  ship  Guerriere,  and  being  on  my  return  ji 
from  the  northward,  not  having  fallen  in  with  her,  that  about  1 1  [ 
a.  m.,  May  16th,  saw  a  strange  sail,  to  which  I  immediately  gave  j 
chase.  At  one  p.  m.  discovered  her  to  be  a  man  of  war,  apparently  ; 
a  frigate,  standing  to  the  eastward,  who,  when  he  made  us  out,  i 
edged  away  for  us,  and  set  his  royals.    Made  the  signal  275,  and  j 
finding  it  not  answered,  concluded  she  was  an  American  frigate,  | 
as  she  had  a  commodore's  blue  pendant  flying  at  the  main.  Hoisted  j 
the  colors  and  made  all  sail  south,  the  course  1  intended  steering  i 
round  Cape  Hatteras;  the  stranger  edging  away  but  not  making  any  ! 
more  sail.  At  3  h.  30  m.  he  made  sail  in  chase,  when  I  made  the  pri-  1 
vate  signal  which  was  not  answered.  At  6  h.  30  m.  finding  he  gained  [ 
so  considerably  on  us  as  not  to  be  able  to  elude  him  during  the  night,  j 
being  within  gun  shot,  and  clearly  discerning  the  stars  in  his  broad  j 
pendant,  I  imagined  the  most  prudent  method  was  to  bring  to,  ( 
and   hoist  the  colors,  that  no  mistake  might  arise,   and  that  he  I 
might  see  what  we  were.  The  ship  was  therefore  brought  to,  hcF  ':| 
colors   hoisted,   her  guns  double  shotted,  and  every  preparation  ; 
made  in  case  of  a  surprise.  By  his  manaer  of  steering  down,  he  i 
evidently  wished  to  lay  his  ship  in  a  position  for  raking,  which  I 
frustrated  by  wearing  three  times.  About  8  h.  15  m.  he  came  within  ' 
hail.  I  hailed,  and  asked  what  ship  it  was?  He  repeated  my  ques- 
tion. I  again  hailed;  and  asked  what  ship  it  was?  He  again  repeated  ; 
my  words,  and  fired  a  broadside,  which  1  instantly  returned.  The  ac-  •; 
lion  then  became  general,  and  continued  so  for  thi-ee  quarters  of  an  j 
hour,  when  he  ceased  firing  and  appeared  to  be  on  fire  about  the  ^ 
main  hatchway.  He  then  filled.  1  was  obliged  to  desist  from  firing, 
as  the  ship  falling  off,  no  gun  would  bear,  and  had  no  after  sail  to 
keep  her  to.    All  the  rigging  and  sails  cut  to  pieces;  not  a  brace 
nor  a  bowline  left.  He  hailed  and  asked  what  ship  this  was?  I  told 
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him.  He  then  asked  me  if  I  had  struck  my  colors?  My  answer 
was  Noj  and  asked  what  ship  it  was?  As  plainly  as  I  could  under- 
stand (he  having  shot  some  distance  at  this  time),  he  answered,  The 
United  States  frigate.  He  fired  no  more  guns,  but  stood  from  us> 
giving  no  reason  for  his  most  extraordinary  conduct. 

At  daylight  in  the  morning,  saw  a  ship  to  Avindward;  when  having 
made  out  well  what  we  Avere,  bore  up  and  passed  within  hail, 
fully  prepared  for  action.  About  8  o'clock  he  hailed,  and  said,  if  I 
pleased,  he  would  send  a  boat  on  board.  I  replied  in  the  affirmative, 
and  a  boat  accordingly  came,  with  an  officer  and  a  message  from 
commodore  Rodgers  of  the  President  of  the  United  States,  to  say 
that  he  lamented  much  the  unfortunate  affair  (as  he  termed  it) 
that  had  happened;  and  that  had  he  known  our  force  was  so  inferior 
he  should  not  have  fired  at  me.  I  asked  his  motive  for  having  fired 
at  all?  His  reply  was,  that  '*  we  fired  the  first  gun  at  him;"  which 
was  positively  not  the  case.  I  cautioned  both  the  officers  and  men 
to  be  particularly  careful,  and  not  suffer  any  more  than  one  man  at 
the  gun.  Nor  is  it  probable  that  a  sloop  of  war  within  pistol  shot  of 
a  large  44  gun  frigate  should  commence  hostilities.  He  offered  me 
every  assistance  1  stood  in  need  of,  and  submitted  to  me  that  I 
had  better  put  into  one  of  the  ports  of  the  United  States,  which  I 
immediately  declined. 

By  the  manner  in  which  he  apologized,  it  appeared  to  me  evi- 
dent that  had  he  fallen  in  with  a  British  frigate,  he  would  certainly 
have  brought  her  to  action.  And  what  further  confirms  me  in  that 
opinion  is,  that  his  guns  were  not  only  loaded  with  round  and 
grape  shot,  but  with  every  scrap  of  iron  that  could  possibly  be 
collected. 

I  have  to  lament  the  loss  of  thirty-two  men,  killed  and  wounded, 
among  whom  is  the  master. 

His  majesty's  ship  is  much  damaged  in  her  masts,  sails,  rigging 
and  hull;  and  as  there  are  many  shot  through  between  wind  and 
water,  and  many  shots  still  remaining  inside,  and  upper  works  all 
shot  away,  starboard  pump  also,  I  have  judged  proper  to  proceed 
to  Halifax,  which  will  1  hope  meet  with  your  approbation. 

I  cannot  speak  in  too  high  terms  of  the  officers  and  men  I  have 
the  honour  to  command,  for  their  steady  and  active  conduct 
throughout  the  v/hole  of  this  business,  who  had  much  to  do,  as  a 
gale  of  wind  came  on  the  second  night  after  the  action.  I  have  to 
request,  sir,  that  you  will  be  pleased  to  recommend  to  the  notice 
of  my  lords  commissioners  of  the  admiralty  my  first  lieutenant, 
Mr.  John  Molenly,  who  is,  in  every  respect,  a  most  excellent  of- 
ficer, and  affiarded  me  very  great  assistance  in  stopping  the  leaks, 
himself,  in  the  gale,  securing  the  masts  and  doing  every  thing  in 
his  power.  It  would  be  the  greatest  injustice  was  I  not  also  to 
speak  most  highly  of  lieutenant  Lovell,  second  lieutenant,  of  Mr. 
M'Queen,  master,  who,  as  I  have  before  stated,  v>-as  wounded  in 
the  right  arm,  in  nearly  th'j  middle  of  the  action,  Mr.  ^Vilson,  ma^* 
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ter*s  mate;  indeed  the  conduct  of  every  officer  and  man  was  so 
good  that  it  is  impossible  for  me  to  discriminate. 

I  beg  leave  to  inclose  a  list  of  thirty-two  men,  killed  and  wound- 
ed; most  of  them,  mortally,  I  fear. 

J  hope,  sir,  in  this  affair,  I  shall  appear  to  have  done  my  duty, 
and  conducted  myself  as  I  ought  to  have  done  against  so  superior 
$1  force;  and  that  the  honour  of  the  British  colors  was  well  supported. 

I  have  the  honour  to  be,  sir,  with  much  respect,  your  most  obe« 
dient  humble  servant, 

A.  B.  BINGHAM,  Capt, 
To  Herbert  Sawyer,  Esq. 
Koar  admiral  of  the  red,  commander  in  chiefs  &c.  &c.  &C', 
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COMMERCIAL  CODE 

OF  THE 

FRENCH  ExMPIRE. 

Translated  for  the  American  Review,  with  explanatory  Notes. 

BOOK  I. 

Of  Commerce  in  general, 

TITLE  I. 

Of  Merchants.  (\) 

Article  1.  1  HOSE  are  merchants  who  carry  on  trade  or 
commerce,  and  make  it  their  profession  or  business. 

Art.  2.  It  shall  not  be  lawful  for  a  minor  of  either  sex,  though 
emancifiated  (2)  and  above  the  age  of  eighteen  years,  to  avail  him- 
self (3)  of  the  liberty  of  trading,  granted  to  such  minor  by  the 

(1)  The  word  in  the  original  is  commerqants,  which  inckides  every  g;rade  and 
description  of  persons  engaged  in  trade,  from  the  armnteur,  or  ship  owner,  down 
to  the  retailer  or  shopkeeper.  We  have  no  word  in  the  English  language  of  such 
extensive  import  The  word  trade)'  implies  some  kind  of  inferiority,  and  seems  to 
exclude  the  higher  classes  of  mercantile  men.  We  have  therefore  made  use  of  the 
word  merchaiit,  which  must  be  understood  throughout  the  present  work  in  this 
general  technical  sense. 

(2)  The  doctrine  of  emancipatmi  is  borrowed  from  the  civil  law,  into  which  it 
was  introduced  to  soften  the  rigor  accompanying  the  great  extent  and  duration  of 
the  paternal  power.  Therefore  a  minor  who  is  emancipated,  is  said  to  be  out  of  the 
power  of  his  father  and  motlier.  Emancipatiotie  desiniuit  liberi  in  pote state  pareii' 
turn  esse.  Institut.  lib.  1.  tit.  12.  §  6.  By  the  Napoleon  code  a  minor  may  be  eman- 
cipated by  his  father  or  mother,  and  is  so  ipso  facto  by  marriage;  but  not  before 
he  has  attained  the  age  of  filteen  years;  and  if  an  orphan,  he  may  be  emancipated 
by  a  family  council,  (of  which  we  shall  speak  in  a  subsequent  note,)  but  not 
until  the  age  of  eighteen.  The  effects  of  emancipation  are;  that  the  minor  is  in- 
trusted with  the  management  of  his  own  real  and  personal  property,  and  may 
even  make  a  lease  of  his  real  estate  for  a  term  not  exceeding  nine  yeai*s;  but  he 
cannot  sell  it,  nor  can  he  borrow  money  on  any  account,  without  the  consent  or 
Advice  o(  the  fa7nily  co7incil.  His  personal  contracts  are  otherwise  valid,  but  the 
courts  will  set  them  aside  for  his  benefit,  if  it  appears  that  advantage  had  beea 
taken  of  his  youth- 

(3)  In  order  to  avoid  as  much  as  possible,  what  may  be  considered  by  some  as 
legal  jargon,  we  shall  not  make  use  of  the  usual  phraseology  him  or  her,  his  or  her, 
.when  speaking  of  something  applicable  to  persons  of  different  sexes,  but  shall  in- 
variably  employ  the  raaseiUine  as  a  eomraon  gender. 
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487th  article  of  the  Napoleon  Code,  (4)  nor  shall  such  minor  be 
considered  us  of  full  age  for  the  purpose  of  giving  validity  to  the 
commercial  engagements  which  he  may  contract,  unless  he  pre- 
viously comply  with  the  following  requisites:  1st.  He  must  be 
authoiized  by  his  father  or  mother,  or  by  a  deliberation  of  the  fa- 
mily council  (5)  in  case  of  the  death,  inierdiction  (6)  or  absence  of 
the  father,  or  in  default  of  both  father  and  mother,  which  delibera- 
tion must  be  confirmed  by  the  civil  tribunal.  2d.  The  authori- 
zation must  be  recorded  in  the  registry,  and  posted  up  in  the  hall 
of  the  commercial  tribunal  of  the  place  where  the  minor  intends 
to  reside. 

Art.  3.  The  preceding  article  is  applicable  to  all  minors, though 
not  merchants  or  traders  by -profession,  with  respect  to  all  acts  de- 
clared to  be  commercial,  by  the  632d  and  633d  articles  of  the  Na- 
poleon Code,  Tit.  II.  Book  IV. 

Art.  4.  No  married  woman  can  be  a  sole  trader^  without  the 
consent  of  her  husband. 

Art.  5.  A  woman,  sole  trader,  may,  without  the  special  (7) 
authorization  of  her  husband,  bind  herself  in  respect  to  her  trade; 
and  in  such  case,  she  also  binds  her  husband,  if  there  be  between 
them  a  community  of  goods,  (8) 


(4)  The  article  is  in  tliese  vonls:  "  Eveiy  emancipated  minoi*  who  actually  car- 
'*  I'lcs  on  trade  and  commerce,  is  reputed  of  full  age  with  respect  to  all  acts  relating 
"to  such  commerce  or  trade." 

(5)  Family  coimcils  have  been  instituted  by  the  French  laws  for  the  protection 
of  minors,  idiots  and  absentees,  and  of  all  those  generally,  who  are  not  in  a  situation 
to  manage  their  own  concerns.  They  consist  of  a  given  number  of  the  nearest  of 
kin  to  the  party,  or  of  friends,  in  default  of  kindred,  and  assemble,  when  legally 
called  together,  under  the  direction  of  a  magistrate,  who  presides  at  their  meet- 
ings. They  ayjpoint  tutors  and  curators  (guardians  and  trustees,)  give  or  re- 
fuse their  consent  to  the  marriage  of  minors,  and  do  a  variety  of  other  acts  within 
tiie  scope  of  their  institution,  which  it  woiUd  be  too  long  to  enumerate.  Their  pro- 
ceedings are  committed  to  writing,  and  after  being  confirmed  by  a  court  of  justice, 
become  matter  of  record,  and  have  the  force  aud  effect  of  judgments. 

(6)  A  person  who  by  the  decree  of  a  competent  tribunal  is  declared  to  be  non 
compos  mentis  and  of  covu'se  incapable  of  managing  his  own  business,  is  said  to  be 
interdicted,  and  his  condition  in  law  is  styled  interdiction,  because  the  decree  in- 
terdicts or  prohibits  him  from  meddling  with  his  civil  concerns. 

(7)  By  the  French  law,  no  contract  of  a  married  woman  is  valid,  unless  ex- 
pressly sanctioned  by  her  husband;  but  in  the  case  oi».feme  sole  trader,  such  par- 
ticular sanction  or  authorization  is  not  required. 

(8)  Under  the  old  law  of  France,  as  it  existed  before  the  revolution,  the  rights 
of  husbands  and  wives  with  respect  to  property  were  various,  according  to  the 
different  laws  and  customs  wliicli  prevailed  in  the  several  parts  of  the  kingdom. 
Among  those,  the  most  pron)inent  were, — the  cnstotn  of  Paris,  which  was  itself 
one  of  the  modifications  of  the  feudal  system  that  prevailed  over  a  great  part 
of  the  northern  and  middle  provinces  of  France; — and  the  civil  law  of  the  Ro- 
mans, which  was  the  established  system  in  the  South.  By  the  former  of  these 
a  kind  of  partnership  existed  betAveen  the  husband  and  his  wife,  which  was  and 
still  is  called  communitij  of  goods  (communaute  de  biens.)  Under  the  latter,  the 
wife  remained  sole  mistress  of  her  own  property,  and  particularly  of  les  biens 
dotcmx,  that  is  to  say,  the  real  or  personal  estate  which  her  friends  had  given  her 
as  a  dowry  in  marriage.  When  the  Napoleon  code  was  fi-amed,  a  warm  contro- 
versy arose  between  the  lawyers  appointed  to  prepare  it,  as  to  which  of  these  two 
systems  should  be  exclusively  adopted.  The  southern  jurists  stigmatized  the  cus- 
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A  woman  is  not  considered  sis  a  sole  trader,  if  she  merely  retails 
the  merchandise  of  her  husband;  and  is  only  considered  as  such 
when  she  carries  on  trade  separately  from  him. 

Art.  6.  Merchants  who  are  minors,  being  authorized  as  above, 
may  bind  and  hypothecate  their  real  estate. 

They  may  even  alienate  the  same,  conlorming,  however,  to  the 
formalities  prescribed  by  the  Napoleon  Code,  art.  457,  and  following. 

Art.  7.  Women  sole  traders  may  likewise  bind,  hvpothecate 
and  transfer  their  real  estates,  excepting  only  their  dov,  ries,  or 
estates  in  nature  thereof,  (9)  (when  married  under  thp  dotal  sys- 
tern)  (10)  which  cannot  be  hypothecated  or  alienated.,  except  in 
the  cases  determined,  and  with  the  formalities  prescribed  by  the 
Napoleon  Code. 

TITLE  II. 

Of  Commercial  Books. 

Art.  8.  Every  merchant  or  trader  is  bound  to  keep  a  day  book 
or  journal,  which  shall  exhibit  diurnally  his  debts  and  credits, 
his  mercantile  transactions,  negotiations,  acceptances  or  indorse- 
ments (11)  of  bills  and  notes,  and  generally  all  his  receipts  and  pay- 

tom  of  Paris  as  a  gothic  excrescence  of  the  feudal  law,  while  their  opponents  were 
not  backward  in  applying  similar  epithets  to  the  lival  system.  Bonaparte  who, 
whatever  may  he  his  other  defects,  cannot  he  snid  to  want  decision,  would  not 
however  venture  to  cut  the  gorriian  knot  ot  this  jundicl  controversv,  and  after  a 
great  deal  of  fruitless  disputation,  the  important  point  was  settled  hyconipromise, 
and  it  was  provkled  hy  an  article  in  the  code,  that  parties  might  elect  to  marry 
under  one  or  the  other  system,  hut  that  if  they  made  no  election,  the  custom  of 
Paris  should  prevail.  Hence  it  is  now  usual  for  parties  to  declare  in  their  mar- 
riage articles,  that  they  many  under  le  reg-ime  de  la  comimiminte, — the  system 
of  coraniunity  of  goods  borrowed  from  the  custom  of  Paris. — or  le  regime  dotal, 
the  system  of  the  civil  law,  hy  which  the  wife  is  intitled  to  the  independent 
enjoymesit  of  her  dowry.  It  would  be  curious  to  inquire  whether  an  analogous 
right  of  election  is  given  to  the  different  nations  of  Eui-opc  among  whom  the 
Napoleon  code  has  been  lateh'  introduced,  or  whether  they  are  obliged  to  clioosc 
between  le  regime  de  communaute  and  le  reg-ime  dotal.  They  certainly  have 
as  good  a  right  as  the  inhabitants  of  the  North  or  South  of  France,  to  adliere  to 
their  own  long  established  local  usages  and  customs. 

(9)  By  their  marriage  articles  the  parties  may  stipulate,  that  the  wife  shall  hold 
a  particular  estate  as  a  dowry,  although  it  he  not  in  fact  such;  in  like  mimner, 
under  the  custom  of  Paris,  the  community  of  gooda,  may  he  reguhitet!,  enl  rged 
or  limited  by  the  contracting  parties  at  their  will;  it  being  a  fundamental  rule  of 
the  French  law,  that  parties  may  modify  their  civil  contracts,  and  particularly 
those  which  are  made  in  consideration  of  marriage,  in  whatever  manner  ihcy 
please,  provided  they  do  not  violate  the  rules  of  morality. 

(10)  Whenever  these  technical  expressions,  le  regime  de  communaute  ?>\n\  le 
regime  dotal  shall  occur  in  the  course  of  this  work,  we  shall  call  the  fofmer  in 
English  the  commiinity  and  the  latter  the  dotal  system. 

(11)  Th\s,\iOY(^i  indorsements,  is  inserted  here  principally  with  a  view  to  (ic- 
commodation  paper,  so  frequently  the  cause  of  the  ruin  and  hanki-uptcy  of  mer- 
chants. "Formerly,"  say  the  French  counsellors  ot  state,  in  their  expose  des 
motifs,  or  address  to  the  "legislature  de\  eloping  the  spirit  and  motives  of  this  part 
of  tiie  code,  "those  indorsements  of  accommodation  paper  often  constiuited  a 
"considerable  part  of  the  debts  of  a  bankrupt,  and  yet  they  were  not  entered  in 
"his  books,  nor  were  any  traces  to  be  found  thereof,  but  in  the  fsigitivc  memo- 
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ments  on  whatever  account,  (12)  and  in  which  shall  be  stated  | 
monthly  the  amount  of  the  sums  employed  to  defray  the  expenses  i 
of  his  household:  This  shall  be  independent  of  the  other  books  j 
usually  kept  by  merchants,  but  not  indispensable.  j 

He  is  bound  to  file  all  the  letters  which  he  receives,  and  to  copy  i 
in  a  register  or  letter  book  those  which  he  writes.  j 

Art.  9.  He  is  bound  to  make  annually,  under  his  own  signature,  i 
an  inventory  of  his  real  and  personal  property,  and  of  his  debts  and 
credits,  and  to  cause  the  same  to  be  transcribed  every  year  in  a  • 
book  kept  for  that  special  purpose. 

Art.  10,  The  day  book  and  inventory  book  shall  bt  Jlourish-  I 
ed.(\3)  ...  ! 

The  letter  book  shall  not  be  subject  to  this  formality.  • 

All  the  books  shall  be  kept  in  regular  chronological  order,  with-  j 
out  any  blanks,  chasms,  or  marginal  references.  [ 

Art.  1 1.  The  books  which  are  ordered  to  be  kept  by  the  above  j 
8th  and  9th  articles,  shall  be  inspected  and Jiourhhcd^  (14)  and  the  ( 
pages  thereof  numbered,  either  by  one  of  the  judges  of  the  tribu-  | 
nal  of  commerce,  or  by  the  mayor  or  his  assistant  (15)  in  the  usual  j 
form  and  gratis.  Merchants  shall  be  bound  to  preserve  those  books  } 
for  the  spi  ce  of  ten  years.  ; 

Art.  12.  Commercial  books,  regularly  kept,  may  be  admitted  j 
by  the  judge  as  evidence  between  merchants  m  mercantile  causes.  \ 

Art.  13.  The  books  which  merchants  are  bound  to  keep,  shall  i 
not  be  received  as  evidence  in  favour  of  those  who  have  kept  them,  i 
if  they  are  not  authenticated  with  the  formalities  above  prescribed.  I 
This  is  to  be  without  prejudice  to  the  regulations  contained  in  the  j 
third  book  of  this  code,  intitled,  "  Of  failure  and  bankrupt  cy  ^  i 

Art.  14.  Books  and  inventories  cannot  be  ordered  to  be  brought  I 
into  court, except  in  causes  concerning  successions,  community ^{\^)  i 

"  randtims  of  exchange  brokers,  and  in  some  vague  and  uncertain  information  of  i 
*'the  fiuudulent  operntions  which  were  practised.'*  j 

(12)  "  Even,"  says  the  expose  des  viotifs,  "  the  reimbursement  of  his  wife's  dowry,   ij 
**  or  the  proceeds  of  successions,  donations,  or  tlie  hke."  "  For,"  continue  the  coun-  I 
sellers  of  state,  "the  whole  conscience  o{  a  inerchant  ought  to  be  found  in  his   ' 
**  tjooks,  and  the  coiiscience  of  the  judge  ought  from  them  to  be  fully  enlightened 
*'resi)fcting  his  transactions." 

(13)  Marked  by  a  magistrate  with  a  paraphe  or  flourish,  such  as  is  usually 
subjoined  to  signatures. 

(14)  Paraphes  et  vis^s,  the  former  of  these  words  has  al^ady  been  explained. 
The  use  of  the  flourish  is  to  save  the  trouble  of  writing  the  signature  at  full 
length.  The  vis'^,  which  we  translate  inspected^  is  a  certificate  of  the  magistrate 
at  the  end  of  the  book,  that  he  has  viewed  or  seen  it.  It  is  short,  and  contains 
only  the  word  vil,  {seen  or  inspected)  together  with  the  date  and  the  magistrate's 
signature. 

The  same  formalities  were  originally  prescribed  by  the  celebrated  commercial 
ordinance  of  Louis  XIV,  of  1673,  art.  3.;  but  JM.  Jousse,  the  commentator  on  that 
ordinance,  informs  us  that  at  the  time  when  he  wrote  (1760)  they  had  fallen  into 
disuse.  Whether  they  will  be  now  better  inforced,  remains  to  be  seen. 

(l.'>)  Jldjoint.  An  officer  appointed  to  assist  the  mayor  in  the  exercise  of  his 
functions,  and  to  supply  his  place  when  necessary, 

(16)  CommuniUj  of  goods^  between  parties  joined  in  marriage.   See  the  pre* 
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the  settlement  of  partnership  accounts,  and  in  cases  of  yar/Mre.  (17) 
Art.  15.  In  the  course  of  a  controversy  at  law,  the  exhibition 
of  books  may  be  ordered  by  the  judi^e,  even  ex  officio^  in  order  to 
extract  out  of  them  what  may  be  material  to  the  issue.  (18) 

Art.  16.  If  the  books  which  are  ordered  or  offered  to  be  exhi- 
bited, should  be  at  a  distance  from  the  place  where  the  tribunal  is 
sitting,  the  judges  may  direct  letters  roi^atory  (19)  to  the  tribunal 
of  commerce  of  the  place  where  the  books  are,  or  delegate  a  jus- 
tice of  the  peace  to  examine  the  said  books,  make  a  fir oce s-verbal 
(20)  of  their  contents,  and  transmit  it  to  the  court  in  which  the 
cause  is  pending. 

Art.  17.  If  the  party,  whose  books  are  appealed  to  as  evidence 
of  a  fact,  refuse  to  produce  them,  the  judge  may  put  the  othej- 
party  to  his  oath.  (21) 

TITLE  III. 

Of  Partner  skill. 
SECTION  1. 

Of  the  different  kinds  of  fiartnershifis^  and  the  regulations  thereof. 

Art.  18.  The  contract  of  partnership  is  regulated  by  the  gene- 
ral municipal  law,  by  the  special  laws  relating  to  commerce,  and 
by  the  agreements  of  the  parties, 

ceding  title,  note  (8).  It  may  be  proper  to  observe  here,  that  the  word  goods 
{bona)  in  the  civil  and  French  law,  is  not  confined  as  with  us  to  chattels  merely, 
but  includes  also  real  property. 

(17)  Insolvency  or  bankruptcy. 

Cl8)  Although  for  the  sake  of  perspicuity,  we  sometimes  make  use  in  this 
translation  of  the  language  of  the  common  law,  the  words  must  not,  however,  be 
taken  in  their  strict  technical  sense;  as  for  instance,  in  the  present  case,  it  must 
not  be  supposed,  that  in  the  P'rench  courts  of  justice,  a  formal  issue  is  joine'l  ac- 
cording to  the  rules  of  English  special  pleading.  But  this  wonl  must  be  taken  ia 
its  more  enlarged  sense,  to  mean  the  cause  itself,  as  it  stands  on  the  allegations  of 
the  parties,  in  whatever  form  exhibited. 

(19)  Hy  the  civil  law,  the  courts  of  justice  not  only  of  the  same,  btit  of  different 
countries,  are  considered  as  bound  to  be  auxiliary  to  each  othei  tor  the  furt!;-.  »-.nite 
of  justice,  and  this  is  done  by  means  of  letters  rogatory,  by  which  one  court  re- 
quests the  other  to  take  depositions  ot  witnesses  or  the  like,  and  sometimes  even 
to  carry  their  judgments  into  execution.  Such  letters  were  formerly  in  use  in 
England,  and  were  addressed  by  the  English  courts  to  the  tribunals  abroad.  See 
1  Ro.  Ab.  530.  pi.  12,  13.  But  in  modern  times  they  have  fallen  into  disuse.  We 
understand,  however,  that  they  have  been  lately  revived  in  this  country,  ami  that 
they  may  be  obtained  from  the  circuit  court  of  the  United  States  ibr  the  I'ennsyl- 
vania  district,  for  the  purpose  of  causing  depositions  of  witnesses  to  be  taken  in 
foreign  countries. 

(20)  A  process  verbal  in  the  French  law,  is  an  official  statement  of  tacts,  in 
perpetuam  rei  Ttiemoriam.  The  application  of  this  technical  term  is  verv  exten- 
sive, and  includes  every  similar  statement,  from  the  report  of  a  judge  who  takes 
an  inquest,  down  to  the  pi-otest  of  a  master  of  a  vessel,  who  relates  the  damage 
which  he  has  suffered  at  sea.  The  law  requires  those  statements  to  be  made  :U 
the  time  and  place  in  which  the  facts  occur,  w  hich  are  related  therein,  or  as  soon 
after,  and  as  near  thereto  as  may  be.  Hence  the  rule  which  directs,  tliat  the  pro- 
test of  a  sea  captain  shall  be  made  within  twenty -four  hours  after  his  arrival  at  the 
first  port. 

(21)  By  the  judiciary  act  of  the  United  States,  the  courts  may  onler  eithei' 
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Art.  19.  The  law  acknowledges  three  kinds  of  commercial  part 
nerships. 

Partnership  under  a  collective  firm, 

Commandatari/  (22)  partnership, 

Anonymous  partnership. 

Art.  20  Partnership  under  a  collective  firm,  is  that  which  is 
contracted  by  two  or  more  persons,  for  the  purpose  of  trading  un- 
der a  partnership  firm. 

Art.  21.  Tlic  names  of  the  partners  can  alone  enter  into  the 
partnership  firm. 

Art.  22.  Partners  under  a  collective  firm,  whose  names  arc 
mentioned  in  the  partnership  articles,  are  jointly  and  severally 
bound  for  all  the  engagements  of  the  firm,  although  only  one  of 
the  partners  should  have  signed,  provided  it  be  in  the  name  of  the 
firm. 

Art.  23.  Commandatary  partnership  is  contracted  between  one 
or  more  partners  jointly  and  severally  responsible,  and  one  or  more 
partners  w  ho  only  bring  a  certain  sum  of  money  or  effects  into  the 
common  slock,  and  are  denominated  commandators,  or  co?nnia?ida' 
tary  partners. 

it  is  to  be  administered  under  a  partnership  firm,  which  must 
necessarily  consist  of  the  name  of  one  or  more  of  the  responsible 
partners. 

party  to  produce  his  books  on  the  trial  of  a  cause,  and  on  his  failing  to  conipl) , 
judgment  is  to  be  given  in  favour  of  his  adversary.  1  Lav/s  U.  S.  59.  Under  the 
French  law,  in  such  a  case,  the  particular  allegation  onlj^,  in  proof  of  which  the 
exhibition  of  the  books  is  required,  is  considered  as  proved,  by  the  refusal  to  ppo- 
duce  them,  accompanied  Mith  the  oath  of  the  party  making  the  allegation,  which 
the  judge  is  authorized  to  administer. 

(22;  Societe  eii  commandite.  Our  language  has  no  coiTesponding  words  to  ex- 
press this  technical  phrase,  nor  that  of  associe  cormnanditaire,  which  is  derived 
from  it.  We  are  therefore  obliged  to  adapt  the  French  woi'ds  themselves  as  well 
as  we  can  to  our  own  idiom,  with  some  variations  for  the  sake  of  euphony  and 
analog}'  as  far  as  these  can  be  obtained. 

This  species  of  partnership,  like  the  greatest  pai't  of  the  mercantile  customs  of 
Europe,  draws  its  origin  from  Italy.  Hence  the  woi-ds  commandite  and  com- 
maiiditaire,  are  derived  from  the  Italian  comando,  which  itself  takes  its  deri- 
Yation  from  the  Latin  mundatnm.  Society  en  cotntnandiie,  is,  as  it  Avere,  societas 
cum  ma7idato,  a  contract  of  partneiship  coupled  with  a  contract  of  mandatwn  or 
bailment.  Such  a  partnership  is  composed  ol  one  or  more  acting  and  responsible, 
and  one  or  more  dormant  partners,  the  latter  of  whom  are  not  bound  by  the  acts 
of  their  associates  beyond  the  amount  which  they  bi-iiig  into  the  general  stock. 
They  mei-ely  place  their  funds  in  the  hands  of  the  others,  to  be  employed  in 
tr.ide  for  their  benefit,  and  therefore  these  different  partners,  not  only  as  between 
each  other,  but  as  between  them  and  the  rest  of  the  world,  stand  together  in  the 
relation  oi  principal  ajid  factor,  raised,  indeed,  with  some  of  the  circumstances  at- 
tending ordinary  partnerships,  but  only  in  a  certain  degree  and  to  a  limitsd  extent. 
From  this  mixture  of  relative  rights  and  duties,  this  species  of  contract  has  re- 
ceived its  denemination. 

These  partnerships  are  useful  in  countries  where  there  are  great  capitalists, 
who  wish  to  employ  a  part  of  their  money  in  trade  without  exposing  themselves 
to  unlimited  risks.  They  furnish  employment  for  funds  which  would  otherwise 
remain  inactive.  The  laws  of  America  and  Great  Britain,  however,  do  not  recog-- 
nise  such  associations. 
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Art.  24.  When  there  are  several  responsible  partners  trading 
in  their  joint  names,  whether  they  all  act  together,  or  one  or  more 
of  them  act  for  the  whole,  the  partnership  is,  as  between  them,  a 
partnership  under  a  collective  firm;  and  a  commandatary  partner- 
ship as  between  them  and  those  who  have  only  brought  a  particu- 
lar sum  into  the  common  stock. 

Art.  25.  The  name  of  a  commandatary  partner  cannot  make  a 
part  of  the  partnership  firm. 

Art.  26.  The  commandator  does  not  bear  the  losses  of  the  part- 
nership beyond  the  amount  of  the  funds  which  he  has  brought,  or 
engaged  to  bring,  into  the  stock  thereof. 

Art.  27.  The  commandator  cannot  intermeddle  in  the  manage- 
ment of  the  partnership  affairs,  nor  be  employed  in  the  same,  even 
by  virtue  of  a  letter  of  attorney. 

Art.  28.  If  the  commandator  should  infringe  the  prohibition 
contained  in  the  next  preceding  article,  he  becomes  jointly  and  se- 
verally responsible  with  the  other  partners,  for  all  the  debts  and 
engagements  of  the  partnership. 

Art  29  Anonymous  (23)  fiartnershiji  is  not  carried  on  under 
a  partnership  firm,  or  designated  by  the  name  of  any  of  the  part- 
ners. 

Art.  30.  It  is  designated  by  the  object  of  its  establishment. 

Art.  31.  It  is  administered  by  agents  appointed  for  a  limited 
time,  and  subject  to  revocation,  who  may  be  either  members  of  the 
partnership,  or  strangers  serving  gratuitously  or  receiving  a  pe- 
cuniary reward  for  their  services. 

Art.  32.  The  agents  are  answerable  only  for  the  execution  of 
the  trust  committed  to  them. 

They  do  not,  l)y  reason  of  their  agency,  contract  any  personal 
obligation,  or  become  joinily  and  severally  responsible  for  the  en- 
gagements of  the  firm. 

Art.  33.  The  partners  are  not  answerable  for  more  than  the 
amount  of  their  interest  in  the  partnership. 

Art.  34.  The  capital  stock  of  an  anonymous  partnership  is  di- 
vided into  shares  and  even  into  parts  of  shares  of  equal  value. 

Art.  35.  The  share  may  be  evidenced  by  a  certificate  in  favour 
of  the  bearer. 

In  such  a  case  it  may  be  transferred  by  the  mere  delivery  of  the 
certificate. 

Art.  36.  The  right  to  a  share  may  be  established  by  an  itlscrip^ 
ition  on  the  books  of  the  company. 

In  this  case,  the  shares  are  transferred  by  an  assignment  made, 
and  subscribed  in  the  books,  by  the  assignor,  or  his  lawful  attor- 

ey. 

Art.  37.  No  anonymous  partnership  can  exist  but  under  the 
authorization  of  government,  and  with  its  approbation  of  the  arti- 
(cles  constituting  the  same,  which  approbation  must  be  given  in 

(23)  These  aiioiu/moiis  partnerships  are  what  are  called  with  us  luoneyeil  corpo- 
prations,  such  as  banks,  caj\al  and  turnpike  companies  and  the  like.  They  appear 
l^odifter  from  ours  onlv  in  narae,  as  they  cannot  be  established  without  the  an - 
lorization  of  the  arovemment.  See  below,  art.  37. 
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the  form  prescribed  by  the  regulations  of  the  public  administra- 
tion. 

Art.  38.  The  capital  stock  of  commandatary  partnership  may 
also  be  divided  into  shares,  without  any  other  derogation  from  the 
fules  established  for  that  species  of  partnership. 

Art.  39.  Partnerships  under  a  collective  firm,  and  commandatary 
partnerships,  must  be  evidenced  by  written  instruments,  either  in 
solemn  form  or  under  private  signatures,  the  parties  conforming 
in  the  latter  case  to  the  1325th  article  of  the  Napoleon  Code. 

Art.  40.  Anonymous  partnerships  can  only  be  evidenced  by  in- 
struments formally  authenticated. 

Art.  41.  Parole  proof  shall  not  be  admitted  against  or  be- 
yond the  contents  of  partnership  articles,  nor  of  what  may  have  been 
said  before,  at,  or  after  the  time  of  executing  the  instrument,  even 
though  the  sum  in  dispute  may  not  exceed  one  hundred  and  fifty  \ 
francs.  (24) 

Art.  42.  An  abstract  or  statement  of  the  substance  of  all  arti-i 
cles  of  partnership,  whether  commandatary  or  under  a  collective  1 
firm,  must,  within  fifteen  days  after  the  date  thereof,  be  delivered; 
into  the  registry  of  the  tribunal  of  commerce  of  the  district  in; 
which  the  commercial  partnership  is  established,  to  be  inscribed 
on  the  register,  and  posted  up  for  the  space  of  three  months  in  the 
hall  where  the  court  holds  its  sittings. 

If  the  partnership  consist  of  several  commercial  houses,  estab* 
Ushed  in  different  districts,  such  abstract  shall  be  delivered,  re- 
corded, and  posted  up  as  above,  in  the  tribunal  of  commerce  of 
each  district. 

These  formalities  shall  be  observed  under  pain  of  nullity  as  be- 
tween the  partners;  but  the  want  of  any  of  them  shall  not  be  alleged 
by  the  partners  against  third  persons. 
Art.  43.  The  abstract  must  contain. 

The  names,  surnames,  titles,  and  places  of  abode  of  the 
partners,  other  than  the  mere  share  holders  or  com- 
mandators. 
The  firm  of  the  partnership. 
The  names  of  the  acting  partners  who  are  authorized  t© 

sign  the  partnership  firm.  (25) 
The  amount  of  the  moneys  and  effects  brought  or  to  be 
brought  into  the  partnership,  by  the  responsible  or 
cojnmandatary  partners. 
The  period  when  the  partnership  is  to  begin,  and  that  when 
it  is  to  cease. 
Art.  44.  The  abstract  of  partnership  articles  is  signed,  when  for- 
mally authenticated,  by  the  notaries;  and  when  under  private  sig- 

(24)  By  the  French  statute  of  frauds,  all  debts  and  contracts  above  the  value  of 
one  hundred  and  fifty  francs,  must  be  proved  by  written  evidence. 

(25)  It  happens  frequently  in  France,  that  by  partnership  articles  some  of  the 
partners  are  restrained  from  using  the  partnei-ship  firm.  They  are  bound  by  the^ 
acts  of  the  others,  but  are  not  authorized  to  bind  them.  This  takes  place  parti-| 
eularly  when  a  young  man  or  a  clerk  ia  admitted  into  a  partnership,  before  he  hasj 
given  suflScient  proofs  of  his  pradeace  or  experience  in  business.  ,1 
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nature,  by  all  the  partners,  if  the  partnership  is  under  a  collective 
firm;  and  by  the  responsible  or  acting  partners,  if  it  be  a  co7nman^ 
datary  partnership,  whether  it  be  divided  into  shares  or  not. 

Art.  45.  The  authorization  of  the  government  in  favour  of  an 
anonymous  partnership,  must  be  posted  up  with  the  articles,  and 
during  the  same  length  of  time. 

.  Art.  46.  Every  continuation  of  a  partnership  after  the  expiration 
of  its  original  term  must  be  evidenced  by  a  declaration  of  the  co- 
partners. 

That  declaration  and  all  articles  for  the  dissolution  of  a  partner- 
ship before  the  time  of  its  original  limitation,  every  change  or  re- 
moval of  partners,  all  new  clauses  and  stipulations,  and  all  altera- 
tions in  the  firm,  are  subject  to  the  formalities  prescribed  by  art, 
42,  43  and  ^^. 

If  those  formaHties  be  omitted,  the  parties  shall  be  liable  to  the 
penalties  specified  in  the  third  paragraph  of  art.  42. 

Art.  47.  Independent  of  these  three  species  of  partnerships, 
those  special  associations  which  are  denominated  joint  concerns 
are  also  recognised  by  law. 

Art.  48.  These  associations  relate  to  one  or  more  commercial 
operations;  their  form,  their  objects,  the  respective  interests  of  the 
concerned,  and  the  clauses  and  conditions  thereof  are  settled  by 
the  agreement  of  the  parties. 

Art.  49.  Joint  concerns  may  be  evidenced  by  the  books  and  cor- 
respondence of  the  parties,  or  by  parole  proof,  which  the  courts 
may  admit  in  their  discretion. 

Art.  50.  They  are  not  subject  to  the  formalities  prescribed  f(jr 
the  other  species  of  partnership. 

SECTION  II. 

Of  Disputes  between  Partners^  and 
How  they  are  to  be  determined. 

Art.  51.  All  disputes  between  partners  in  matters  relating  to 
the  partnership,  shall  be  determined  by  arbitrators. 

Art.  52.  The  parties  may  appeal  from  the  award  of  the  arbi- 
trators, or  remove  the  same  to  the  court  of  Cassation^  (26)  if  they 
have  not  expressly  renounced  the  right  so  to  do.  The  appeal  shall 
be  carried  to  the  court  of  appeals.  (27) 

(26)  The  coiu't  of  cassation  is  the  highest  tribunal  of  appellate  jurisillction  in 
France,  but  its  powers  extend  only  to  the  correction  of  errors  in  law,  and  in  cer- 
tain cases  to  the  transfer  of  causes  from  one  tribunal  to  another.  Its  jurisdiction  is- 
coextensive  with  the  French  empire.  It  consists  of  one  first  president,  two  presi- 
dents and  fifty  judges.  The  gx-and  judge  minister  of  justice  presides  in  this  court^ 
whenever  the  emperor  thinks  proper. 

(27)  There  is  one  court  of  appeals  in  each  department.  The  number  of  the 
judges  is  various,  and  in  proportion  to  the  extent  and  i)opulation  of  their  respective 
jurisdictions.  The  highest  number  is  30,  and  the  lowest  12,  They  are  independ- 
ent of  the  jn^es  auditeurs,  four  of  which  at  least,  and  six  at  most,  are  attached  to 
each  of  these  appellate  courts.  These  auditors  perform  the  ministerial  duties  of 
the  judicial  office,  such  as  taking  depositions  of  witnesses  atld  the  li*ce,  and  ocpf- 

VoL.  II.  App.  t  O 
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Art.  53.  The  nomination  of  arbitrators  is  made, 
By  an  act  (28)  under  private  signatures, 
By  a  notarial  act, 
By  an  extrajudicial  act, 
By  the  consent  of  parties  given  in  a  court  of  justice. 

Art.  54.  The  term  within  which  the  award  is  to  be  given,  is  toi 
be  settled  by  the  parties  at  the  time  of  nominating  the  arbitrators, 
and  if  they  do  not  agree  thereon,  it  is  to  be  fixed  by  the  court. 

Art.  55.  If  one  or  more  of  the  partners  refuse  to  nominate  ar- 
bitrators, they  are  to  be  nominated  ex  officio  by  the  tribunal  of 
commerce. 

Art.  56.  The  parties  are  to  deliver  their  memorials  (29)  and 
vouchers  to  the  arbitrators,  without  any  judicial  formality. 

Art.  57.  The  partner  who  neglects  to  deliver  in  his  memorial 
and  veuchers,  is  to  be  summoned  to  deliver  them  within  ten  days. 

Art.  58.  The  arbitrators  may,  according  to  the  circumstances 
of  the  case,  enlarge  the  time  for  the  delivery  of  the  papers. 

Art.  59.  If  there  has  been  no  prolongation  of  time,  or  if  the 
additional  delay  is  expired,  the  arbitrators  are  to  make  their  award 
on  the  memorials  and  exhibits,  which  shall  have  been  delivered  to 
them. 

Art.  60.  In  case  of  difference  of  opinion,  the  arbitrators  shall 
choose  an  umpire,  if  one  be  not  already  nominated  by  the  articles 
of  submission,  and  if  the  arbitrators  do  not  agree  in  the  choice  of 
the  umpire,  he  is  to  be  appointed  by  the  tribunal  of  commerce. 

Art.  6 1 .  An  award  must  contain  the  reasons  on  which  it  is 
founded. 

It  must  be  filed  in  the  registry  of  the  tribunal  of  commerce. 

Art.  62.  The  above  rules  are  applicable  to  the  widows,  heirs 
and  other  representatives  of  the  partners. 

Art.  63.  If  minors  are  interested  in  a  controversy  relative  to  a 
commercial  partnership,  their  guardian  cannot  waive  the  right  of 
appealing  from  the  award  of  the  arbitrators. 

Art.  64.  All  actions  against  partners  other  than  those  (30)  who 

sionally  supply  the  places  of  the  other  judges.  Each  of  these  courts  has  at  least  one 
president:  some  have  two,  and  others  have  also  Sijirst  president.  The  gi*and  judge 
presides  in  any  of  them  when  the  emperor  thinks  proper. 

(28)  The  word  act  in  its  literal  sense,  is  synonymous  to  our  word  deed^  or  as  we 
sometimes  say  act  and  deed.  But  in  the  civil  and  in  the  French  law,  it  has  a  muchi 
more  extensive  signification,  and  means  every  written  memorial  of  a  public  or 
private  transaction,  which  is  authenticated  or  confirmed  by  the  signatures  of  the 
parties  or  of  public  officers.  Thus  the  records  of  a  tribunal  are  called  the  acts  of 
court,  acta  curia,  atid  private  contracts,  are  the  acts  of  the  parties  and  of  the 
officers  who  authenticate  them.  By  synecdoche,  the  instrument  by  which  acts  are 
evidenced,  takes  itself  that  denomination,  precisely  as  we  call  a  <ieerf  the  written^ 
paper  or  parchment,  which  is  in  fact  no  more  than  the  memorial  or  evidence  of 
the  act  of  the  parties. 

As  the  word  act  -mW  often  occur  in  this  translation,  we  hare  thoi^ht  that  this 
explanation  would  not  be  useless. 

(29)  These  memoiials  are  written  statements  prepared  by  the  parties  or  theii> 
counsel,  containing  the  facts  and  arguments  in  support  of  their  cause. 

(30)  In  Frwice,  when  a  partnership  is  dissolved,  one  of  the  parties  is  generally 
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after  the  dissolution  of  a  partnership  have  undertaken  the  settle- 
ment of  the  affairs  thereof,  their  wives,  heirs  and  representatives, 
are  barred  by  the  lapse  of  five  years  after  the  determination  or  dis- 
solution of  the  partnership,  provided  the  clause  of  the  partnership 
articles  stating  the  duration  thereof,  or  the  fact  of  its  dissolution 
has  been  posted  up  and  recorded  conform-ibly  to  art.  42,  43,  44  and 
46,  and  provided  the  right  of  action  has  not  since  that  time  been 
revived  as  to  them  by  some  judicial  proceeding. 

TITLK  IV. 

Of  Sefiaration  of  Goods.  (3 1 ) 

Art.  65.  Eveiy  suit  for  separation  of  goods  (32)  shall  be  insti- 
tuted, prosecuted  and  determined  according  to  the  rules  and  forms 
prescribed  by  the  Napoleon  code,  book  3.  tit.  5.  chap.  2.  sect.  3. 
art.  1443  to  1447,  and  by  the  code  of  civil  proceedings,  part  2. 
book  1.  title  8.  art.  865  to  874. 

Art.  66.  Every  decree  of  separation  (33)  or  divorce  between 
husband  and  wife,  one  of  whom  is  a  merchant,  shall  be  subject  to 
the  formalities  prescribed  by  the  872d  article  of  the  code  of  civil 
procedure;  in  default  of  which  the  creditors  may  at  any  time  obtain 
a  review  of  such  decree  so  far  as  their  interest  is  affected  thereby, 

appointed  pour  /aire  la  liquidation,  to  settle  and  liquidate  the  affairs  thereof.  He 
lias  the  management  of  all  the  remaining  funds,  and  attends  to  the  collection  and 
payment  of  the  outstanding  debts.  In  his  capacity  ofassoci^  liquidateur,  he  insti- 
tutes and  defends  in  his  own  name  all  suits  in  which  the  partnership  is  interested. 
The  other  partners  may,  however,  be  sued,  but  it  is  not  commonly  done,  unless  if 
is  believed  that  the  Kqxddateiir  will  not  be  found  sufficient.  To  prevent  then 
being  harassed  after  a  lapse  of  time  with  vexatious  suits,  the  code  has  provided  the 
limitation  mentioned  in  this  paragraph,  which  does  not,  however,  extend  to  the 
liquidateur,  because  he  is  understood  to  be  in  possession  of  the  funds  of  the  part- 
nership. 

^  (31)  We  have  already  explained  (above,  not.  16,)  that  the  word  "^ooJ«"  in  the 
«ivil  and  French  law  is  of  the  most  extensive  import,  and  includes  eveiy  species 
of  property,  real,  personal  and  mixed.  It  is  to  be  understood  in  this  sense  when 
used  in  the  course  of  this  translation,  except  where  the  context  may  give  it  evi- 
dently a  more  restricted  meaning. 

The  separation  of  goods  here  mentioned  only  takes  place  between  husband  and 
wife,  and  is  either  originally  stipulated  by  the'marriage  articles,  or  decreed  after 
marriage  by  a  court  of  justice  on  the  complaint  of  either  party.  U  does  not  at  all 
affect  the  matrimonial  connexion,  which  subsists  as  before,  except  as  to  proi»erty, 
which  is  thenceforth  held  separately  by  the  parties. 

Such  separation  cannot  be  effected,  after  marriage,  by  mutual  consent,  but 
must  be  decreed  by  a  court  of  justice  on  the  complaint  of  the  wife,  when  she  has 
reason  to  believe  that  her  husband  is  wasting  the  joint  property.  It  may  idso  be 
applied  for  by  the  creditors  of  the  husband,  but  not  without  the  consent  of  the 
Avife,  except  in  case  of  the  husband's  actual  insolvency  or  bankruptcy,  or  as  the 
French  law  energetically  terms  it,  his  discomjiture. 

(32)  Between  the  wife  and  husband,  as  above  mentioned. 

(33)  Separation  or  divorce.  The  separation  here  spoken  of  is  analogous  to  the 
divorce  a  mensd  et  thoro  of  the  English  law.  It  is  called  in  French  separation  de 
corps,  as  contradistinguished  from  the  mere  separation  de  biens.  The  divorce  in 
question  is  that  a  vincido  matrimomi,  which  may  be  obtained  in  particular  ca<;ef  ^ 
specified  in  the  Napoleon  code. 
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and  controvert  every  settlement  or  liquidation  of  accounts  made  in 
consequence  thereof. 

Art.  67.  The  substance  of  all  marriage  articles,  between  parties^ 
one  of  whom  is  a  merchant,  shall  be  transmitted  by  way  of  abstract 
within  one  month  from  the  date  thereof,  to  the  several  registries 
and  halls  (34)  designated  by  the  872d  article  of  the  code  of  civil 
procedure,  to  be  posted  up  conformably  to  the  same  article. 

It  shall  be  stated  in  that  abstract,  Avhether  the  parties  hold  their 
property  in  common  under  the  community  system,  whether  they 
hold  it  separately,  (35)  or  whether  their  marriage  has  been  con* 
tracted  under  the  dotal  system. 

Art.  68.  The  notary  who  shall  have  received  (36)  the  marriage 
articles,  shall  be  bound  to  transmit  the  abstract  thereof,  conforma- 
bly to  the  direction  of  the  next  preceding  article,  under  the  penalty 
of  a  fine  of  one  hundred  francs,  and  even  of  removal  from  office, 
and  of  being  responsible  to  the  creditors,  if  it  shall  appear  that  he 
acted  through  collusion. 

Art.  69.  Every  husband  or  wife  whose  marriage  has  been  con- 
tracted under  the  dotal  system,  and  who  shall  afterwards  engage 
in  trade  or  commerce,  shall  be  bound  to  deliver  such  abstract 
•within  one  month  from  the  day  of  first  entering  into  business,  and 
in  default  thereof,  shall  be  punished  as  a  fraudulent  bankrupt. 

Art.  70.  Every  husband  or  wife  holding  separate  property,  or. 
married  under  the  dotal    system,  who,  at  the  time  of  the  pro- 
mulgation of  this  law,  shall  be  exercising  the  profession  of  a  mer- 
chant, shall  be  bound  under  the  same  penalty  to  deliver  such  ab- 
stract within  one  year  after  the  said  promulgation. 

TITLE  V. 

Of  the  Public  Exchange^  a?id  of  Exchange  Agents  and  Brokers. 
SECTION  I. 

Of  the  Public  Exchange. 

Art.  71.  The  exchange  is  the  place  (37)  in  which  merchants, 
masters  of  vessels  and  exchange  agents  and  brokers  meet  toge- 
ther, under  the  authorization  of  government. 

(34)  These  are  the  registry  of  the  tribunal  of  commerce,  and  the  halls  in  which 
the  attornies  and  notaries  respectively  assemble. 

(35)  Property  may  be  held  separately  by  either  the  husband  or  wife,  under  the 
community  system.  The  parties  may  by  their  marriage  articles  except  what  they 
please  from  the  community  stock,  which  generally  consists  only  of  their  personal 
property,  and  of  such  real  estate  as  is  purchased  out  of  the  joint  stock  or  the  pro- 
fits thereof,  during  coverture.  They  may  even  stipulate  that  every  thing  on  both 
sides  shall  be  held  separately,  and  in  that  case  they  are  separis  de  biens,  but  their 
contract  is  not  therefore  subject  to  all  the  incidents  of  the  dotal  system. 

(36)  The  notary  before  Avhom  an  instrument  or  contract  is  executed,  and  who 
attests  it  bj'  his  signature,  is  said  in  the  French  law  to  receive  the  act. 

(37)  In  the  original,  the  exchange  is  figuratively  said  to  be  the  assemblage  oT 
the  merchants,  &c.  in  the  same  sense  in  which  we  say  that  the  church  is  the  con- 
gregation of  the  faithful.  But  as  that  figure  would  perhaps  appear  too  bold  in  our 
language,  mc  have  not  ventured  to  adoprit. 
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Art.  72.  The  result  of  the  transactions  and  negotiations  which 
take  place  at  the  exchange,  determines  the  current  rates  and 
prices  of  exchanges,  merchandise,  insurance,  freight,  land  and 
water  carriage,  also  of  public  and  other  securities,  the  value  of 
which  is  susceptible  of  being  ascertained. 

Art.  73.  Those  current  rates  and  prices  are  settled  by  the  ex- 
change agents  (38)  and  brokers  in  the  form  prescribed  by  the 
general  or  special  regulations  of  the  police. 

SECTION  II. 

Of  Exchange  Agents  and  Brokers. 

Art.  74.  The  law  acknowledges  intermediate  agents  for  com- 
mercial transactions,  to  wit:  exchange  agents  (33)  and  brokers. 

Art,  is.  In  every  town  where  there  is  a  public  exchange,  there 
are  exchange  agents  and  brokers. 

They  are  appointed  by  the  emperor. 

Art.  76.  Exchange  agents  appointed  according  to  law,  have 
alone  the  right  of  negotiating  public  and  other  securities  of  fluctu- 
ating value,  of  negotiating  for  the  account  of  other  persons,  bills 
of  exchange  or  notes,  and  all  other  negotiable  paper,  and  of  certi- 
fying the  current  value  thereof. 

Exchange  agents  concurrently  with  merchandise  brokers  nego- 
tiate and  act  in  the  way  of  brokerage  in  the  sale  and  purchase  of 
the  precious  metals,  (39)  and  certify  the  current  price  or  exchange 
thereof. 

Art.  77.  There  are  merchandise  brokers, 
Insurance  brokers, 
Ship  brokers  and  interpreters, 
Land  and  water  carriage  brokers. 

Art.  78.  Merchandise  brokers,  legally  appointed,  are  alone 
authorized  to  act  in  the  way  of  brokerage  in  the  purchase  and  sale 
of  merchandise,  and  to  certify  their  current  price;  they  also  ex- 
ercise, concurrently  with  exchange  agents,  the  brokerage  of  the 
precious  metals. 

Art.  79.  Insurance  brokers,  concurrently  with  notaries,  draw 
up  and  prepare  policies  of  insurance  and  authenticate  the  same  by 
their  signatures;  they  certify  the  rate  of  premiums  for  all  voyages 
by  sea,  or  inland  navigation. 

Art.  80.  Ship  brokers  and  interpreters  negotiate  affreight- 
ments; they  alone  are  authorized  to  translate  protests,  charter 
parties,  bills  of  lading,  contracts  and  all  other  commercial  acts, 

(38)  Agents  de  change.  These  are  called  in  England  and  in  this  country,  ex- 
change brokers.  But  we  have  thought  it  best  to  transhite  the  French  denomi- 
nation litei-ally,  in  order  to  preserve  the  hierarchical  spirit  of  the  French  law, 
which  in  this  case  by  the  more  dignified  appellation  of  agents  means  to  imply  a 
degree  of  superiority  over  mere  brokers, 

(39)  Bes  matieres  metalligiies.  This  seems  only  applicable  to  foreign  specie  and 
bullion,  and  therefore  we  have  translated  it,  the  precious  metals.  A.  literal  tratrs. 
lation  would  have  appeared  awkward  in  onr  language 
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the  translation  whereof  is  necessary  to  be  given  in  evidence  in 
courts  of  justice;  and  lastly,  they  certify  the  current  rates  of 
freights. 

They  alone  act  as  interpreters  in  commercial  causes  in  courts 
of  justice  and  at  the  customhouse,  for  all  foreigners,  merchants, 
ship  masters,  mariners  and  other  seafaring  persons. 

Art.  81.  The  same  individual  may,  with  the  authorization  of 
government,  unite  the  functions  of  exchange  agent,  merchandise 
or  insurance  broker,  and  of  ship  broker  and  interpreter. 

Art.  82.  Land  and  water  carriage  brokers  legally  appointed, 
are  alone  intitled  in  the  places  of  their  established  residence,  to 
act  in  the  way  of  their  profession,  in  matters  concerning  the  car- 
riage or  transportation  of  goods  by  land  and  water;  but  they  can- 
not in  any  case  nor  under  any  pretence  cumulate  the  functions  of 
merchandise  brokers  and  of  insurance  or  ship  brokers,  as  desig- 
nated in  art.  78,  79  and  80. 

Art.  83.  Insolvent  debtors  or  bankrupts  cannot  be  exchange 
agents  or  brokers,  unless  they  have  been  restored  by  rehabilita' 
tion  (40)  to  their  former  rights. 

Art.  84.  Exchange  agents  and  brokers  are  bound  to  keep  a 
book  in  the  form  prescribed  by  art.  1 1 . 

They  are  bound  to  enter  in  that  book  day  by  day,  and  in  order 
of  dates,  without  erasure,  interlineation  or  transposition,  and  with- 
out abbreviations  or  figures,  all  and  every  the  conditions  of  the 
sales,  purchases,  insurances,  negotiations,  and  in  general  of  alt 
commercial  operations  done  through  their  agency. 

Art.  85.  An  exchange  agent  or  broker  cannot  in  any  case  nor 
under  any  pretence,  do  or  transact  any  commercial  or  banking 
business  for  his  own  account. 

He  cannot  take  an  interest  directly  or  indirectly,  either  in  his 
own  or  under  a  borrowed  name,  in  any  commercial  undertaking. 

He  cannot  receive  nor  pay  any  thing  for  the  account  of  his  prin- 
cipals. 

Art.  86.  He  cannot  guaranty  the  execution  of  the  bargains 
made  through  his  agency. 

Art.  87.  Every  infringement  of  any  thing  contained  in  the 
two  next  preceding  articles,  makes  the  offender  liable  to  be  re- 
moved from  office,  and  subjects  him  to  a  fine  not  exceeding^ 
three  thousand  francs,  to  be  imposed  by  the  tribunal  of  correc- 
tional police.  He  is  moreover  answerable  in  damages  to  the  in- 
jured party. 

Art.  88.  Every  exchange  agent  or  broker,  who  by  virtue  of  tfird 
next  preceding  article,  shall  have  been  removed  from  office,  can- 
not be  restored  to  his  functions. 


(40)  KehabiUtation.  This  word,  though  at  present  obsolete,  was,  in  conse- 
quence of  the  usurpations  of  the  popes,  formei'ly  known  to  the  English  law.  See 
Stat.  25  H.  8.  c.  21.  See  also  below,  b.  iii.  tit.  v.  art.  604  &;  seq. 
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Aet.  89.  In  case  of  failure  (41)  or  insolvency,  every  exchange 
agent  or  broker  shall  be  prosecuted  as  a  bankrupt.  (42) 

Art.  90.  The  government  shall  provide  by  special  regulations, 
for  every  thing  which  concerns  the  negotiation  and  transfer  of 
fAiblic  securities. 

TITLE  VI. 

OfFactorsy  jlgents  and  Carriers. 

SECTION  I. 

Of  Factors  in  general. 

Art.  91.  A  factor  is  one  who  transacts  business  in  his  own 
name  or  under  a  partnership  firm,  for  the  account  of  his  principal. 

Art.  92.  The  rights  and  duties  of  attornies  in  fact,  and  agents 
who  transact  business  in  the  name  of  their  principals,  are  established 
by  the  Napoleon  code,  Book  iii.  tit.  12.  (43) 

Art.  93.  Every  factor  who  has  advanced  money  on  merchandise 
sent  to  him  from  another  place  to  be  sold  for  the  account  of  a  prin- 
cipal, has  a  lien  on  the  said  merchandise  for  the  amount  of  his  ad- 
vances, with  interest  and  charges,  if  the  same  be  at  his  disposal,  in 
his  stores,  or  in  a  place  of  public  deposit,  or  if  before  the  arrival 
thereof  he  is  able  to  prove  by  a  bill  of  lading  or  carriage  bill^  (44) 
that  the  said  merchandise  was  consigned  to  him. 

Art.  94.  If  the  merchandise  has  been  sold  or  delivered  for  the 
principal's  account,  the  factor  is  to  be  reimbursed  out  of  the  pro- 
ceeds of  the  sales  to  the  amount  of  his  advances,  interest  and  ex- 
penses, in  preference  to  the  creditors  of  his  principal. 

(41)  Tbe  viovAfaHute  {faillite)  in  the  French  law  is  synonymous  to  the  Ei>glJsk 
word  bankruptcy.  When  accompanied  with  fraud  or  gross  nusconduct,  it  is  culled 
banqueroiite.  See  our  translation  of  the  French  Penal  Code,  in  the  third  number 
of  this  Review,  Append,  p.  54.  in  not.  See  also  the  third  book  of  this  code,  in- 
titled,  Of  Failure  and  Bankruptcy. 

(452)  That  is  to  say  a  simple  bankrupt,  which  in  the  French  law  is  distinguished 
from  a  fraudulent  bankrupt;   the  bankruptcy  in  the  former  case  being  attended 
only  with  gross  imprudence,  or  misconduct,  but  in  the  latter  with  actual  fraud. 
!    See  iifrd  art.  437.  586.  593.  The  punishment  of  a  simple  bankrupt,  as  provided 
i,    by  this  code,  is  imprisonment  for  a  term  not  less  than  one  month,  and  not  exceed- 
I    ing  two  years  {infra  art.  592.)  but  its  severity  has  been  increased  by  the  penal 
eode,  and  exchange  agents  who  fail  or  stop  their  payments  are  now  to  be  sen- 
tenced to  hard  labour  for  a  limited  time,  and  to  haixi  labour  for  life,  if  convicted  of 
fi'audulent  bankruptcy.  See  Penal  Code,  art.  404.  The  reason  of  this  severity  we 
i    have  already  explained  in  a  note  to  the  article  cited.  As  exchange  agents  ai-e  uot 
;   permitted  to  engage  in  any  business   on   their  own  account,  or  to  guaranty  the 
execution  of  the  contracts  which  they  negotiate,  their  insolvency  can  never  be 
■   considered  as  innocent,  being  necessarily  occasioned   by  the  misapplication  of  the 
i   property  of  other  persons  confided  to  them. 

j  (43)  The  text  of  the  Napoleon  code  here  cited,  is  rather  too  copious  for  in- 
j   sertion,  but  the  reader  would  do  well  to  refer  to  it. 

'  (44)  Lettre  devoiture.  See  the  description  of  this  instrument  beloAV,  art.  101, 
i   As  it  is  not  in  use  in  England  nor  in  America,  where  goods  are  trusted  to  inland 

carriers  on  Jiiere  receipts  and  sometimes  even  without,  it  has  of  coui-se  no  techni- 
j  cal  denomination  in  our  idiom;   we  have  therefore  given  it  the  name  of  carrictfr' 

bill  by  -war  of  analogy.,  from  bill  of  lading 
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Art.  95.  If  goods  are  consigned  to,  or  deposited  with,  a  factor 
or  agent,  by  a  person  residing  in  the  same  place  with  him,  the 
factor  or  agent  has  no  lien  or  privilege  with  respect  to  the  mer- 
chandise so  consigned  to  or  deposited  with  him,  unless  he  com- 
plies with  the  formalities  prescribed  by  the  17th  title  of  the  3d 
book  of  the  Napoleon  code  concerning  money  lent  on  pawns  or 
pledges.  (45) 

SECTION  n. 

Of  Agents  for  the  conveyance  of  Good«  by  land  and  water. 

Art.  96,  Every  agent  who  undertakes  the  conveyance  or  trans^ 
portation  of  goods  or  merchandise,  is  bound  to  enter  in  his  day- 
book the  nature  and  quantity  of  the  goods,  and  if  required,  their 
value. 

Art.  97.  He  is  answerable  for  the  arrival  of  the  goods  and  mer- 
chandise within  the  time  specified  in  the  carriage  bill,  except  in 
cases  oivis  major  or  irresistible  force,  (46)  duly  and  legally  proved. 

Art.  98.  He  is  answerable  for  the  damage  or  loss  of  the  goods 
or  merchandise,  except  in  cases  of  vis  majors  or  where  there  is  in 
the  carriage  bill  a  stipulation  to  the  contrary. 

Art.  99.  He  is  answerable  for  the  acts  of  the  intermediate  agents 
to  whom  he  sends  the  goods. 

Art.  100.  As  soon  as  the  goods  are  out  of  the  stores  of  the 
Vendor  or  consignor,  they  are,  if  there  be  no  stipulation  to  the  con- 
trary, at  the  risk  of  the  owner  of  the  same,  saving  his  recourse 
against  the  agent  and  carrier  respectively  intrusted  with  the  trans- 
portation thereof. 

Art.  101.  The  carriage  bill  forms  a  contract  between  the  con- 
signor and  the  carrier,  or  between  the  consignor,  the  agent  and  the 
carrier. 

(45)  This  appears  to  be  intended  to  prevent  pawnbrokers  and  others  from 
taking  goods  in  pledge,  under  color  of  consignment  or  factorage,  and  thus  evading 
the  strict  but  wholesome  regulations  which  the  Napoleon  code  has  provided  to 
check  their  impositions. 

(46)  Force  inajenref  vis  major.  Sir  WiUiam  Jones  renders  this  technical  ex* 
pression  of  the  civil  law,  by  the  words  irresistible  forcCy  and  we  think  that  we  may 
safely  follow  so  great  an  authority.  Nothing  can  be  more  strictly  correct  than  his 
explanation,  for  the  term  vis  major j  in  the  civil  law,  includes  every  kind  of  supe- 
i'ior  force  which  human  skill,  courage  or  prudence  cannot  avert  or  resist,  quod 
humand  providentid  regi  non  potest.  Robbei's,  pirates,  rebels,  enemies,  the  power 
of  princes  and  the  rage  of  elements,  all  come  within  the  meaning  of  that  compre- 
hensive expression. 

There  is  no  technical  term  at  the  common  law  precisely  analogous  to  vis  major. 
The  words  tlw  act  of  God  ajid  enemies,  which  are  most  commonly  used,  have  re- 
ceived too  narrow  and  limited  a  construction,  and  sir  William  Jones  himself  con- 
fesses them  to  be  inadequate.  He  proposes  to  substitute  for  them  the  words  ine- 
vitable accident,  which  answer  to  the  dainnum  fataie  of  the  civil  law.  As  the 
French  law  has  preferred  making  use  of  vis  major  as  the  generic  term,  we  think 
that  we  are  bound  to  keep  as  closely  as  possible  to  the  language  of  our  text:  we 
think  it  indifferent,  however,  whether  those  accidents  which  are  included  within 
the  vis  major  and  the  damnum  fataie  of  the  civil  law  are  genetally  expressed  by 
tlje  En^sh  wovdgin^vifab^f  nvvident,  or  irresistible  force. 
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Art.  102.  The  carriage  bill  must  be  dated. 
It  must  specify: 
The  nature,  weight  or  contents  of  the  articles  which  are  to 

be  carried, 
The  time  within  which  the  transportation  is  to  be  effected". 
It  declares: 
The  name  and  place  of  abode  of  the  agent  through  whom 

the  transportation  is  effected,  if  one  be  employed, 
The  name  of  the  person  to  whom  the  goods  arc  directecl», 
The  name  and  place  of  abode  of  the  carrier. 
It  states: 

The  stipulated  price  for  the  conveyance  of  the  goods, 
The  indemnity  to  be  paid  for  delay. 
It  is  signed  by  the  consignor  or  by  the  agent. 
The  margin  thereof  exhibits: 

The  marks  and  numbers  of  the  articles  to  be  transported. 
Carriage  bills  are  to  be  entered  at  length  in  a  book  kept  by 

the  agent  in  regular  successive  order,  and  without  blanksj 

the  said  book  is  paged  and  flourished  by  a  magistrate. 

SECTION  UL 

Of  Common  CatTiers. 

Art.  103.  Common  carriers  are  answerable  for  the  loss  of  tlje 
articles  which  they  carry,  except  in  cases  of  vis  imijor. 

They  are  answerable  for  average  or  damage,  other  than  that  prja- 
ceeding  from  the  perishable  nature  of  the  goods  themselves,  or 
occasioned  by  irresistible  force.  (47) 

Art.  104.  If  in  consequence  of  irresistible  force,  the  carriage 
of  the  articles  has  not  been  effected  within  the  stipulated  time,  the 
carrier  is  not  bound  to  indemnify  the  owner  on  account  of  the 
said  delay. 

Art.  105.  All  actions  against  a  carrier  are  barred  by  the  receipt 
of  the  articles,  and  the  payment  of  the  price  for  carrying  the  same. 

Art.  106.  If  the  consignee  refuse  to  receive  the  goods,  or  any 
controversy  arise  respecting  the  same,  their  state  and  condition 
.shall  be  ascertained  by  surveyors  appointed  by  the  president  of  the 
•  tribunal  of  commerce,  or  in  his  default,  by  a  justice  of  the  peace. 

The  goods  may  be  sequestered,  and  afterwards  secured  in  a 
!  place  of  public  deposit. 

The  sale  thereof  may  be  ordered  in  favour  of  the  carrier,  to  ttte 
amount  of  the  price  of  transportation. 

(47)  No  exception  seems  to  be  rtade  here,  to  render  common  carrlci-s  rcspou- 
sibleiu  cases  of  robbery,  on  the  known  principle  of  the  civil  and  common  law,  that 
if  they  Avere  not  made  answerable  in  such  cases,  they  might  confederate  with 
robheis  to  the  prejudice  of  their  employers.  Dig.  lib.  4.  tit.  9.  1.  1.  iMnew  Cotton, 
1  Salk.  143.  Fonv'ard  v.  Pittard.  1  Durn.  and  E.  '27.  Whether  this  article  Avas 
meant  to  effect  an  alteration  in  this  respect  in  the  old  established  rule,  we  a\  HI 
not  pretend  to  say.  It  is  not  always  possible  to  judge  from  tttc  letter  of  a  law,  cX 
V  hat  it  may  be  in  practice. 

■     Voir.  H.  App.  t  P 
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Art.  107.  The  laws  contained  in  the  present  title  are  appli- 
cable to  boatmen,  and  owners  of  diligences  and  other  public  stage 
waggons. 

Art.  108.  All  suits  against  factors  and  carriers  for  the  loss  or 
damage  of  merchandise,  are  barred  by  the  lapse  of  six  months  as 
to  goods  carried  in  the  interior  of  France,  and  of  one  year  as  to  - 
goods  sent  into  foreign  countries,  to  begin,  in  case  of  loss,  front 
3ie  day  when  the  goods  should  have  arrived  at  the  place  of  their 
destination,  and  in  case  of  damage  sustained,  from  the  day  of  the 
delivery  of  the  merchandise. 

TITLE  VII. 

Of  Purchase  and  Sale. 

Art.  109.  Contracts  of  purchase  and  sale  ate  evidenced: 
By  public  acts  or  instruments. 
By  acts  or  instruments  under  private  signatures, 
By  the  bill  of  parcels  or  account  of  an  exchange  agent  or' 

broker  duly  signed  by  the  parties, 
By  an  invoice  duly  accepted, 
By  the  correspondence  and  books  of  the  parties, 
By  parole  proof  which  may  be  admitted  at  the  discretion  of 
the  tribunals. 

TITLE  VIII. 

&f  Bills  of  Exchange  and  Promissory  J^otes^  and  of  the  Prescription 

or  Limitation  of  Actions  founded  thereon. 

SECTION  L 

Of  Bills  of  Exchange. 

§  I.  Of  the  form  of  a  Bill  of  Exchange. 

Art.  110.  A  bill  of  exchange  is  drawn  from  one  place  upoii 
another. 

It  is  dated. 

]t  expresses: 

1st.  The  sum  to  be  paid, 

The  name  of  the  person  who  is  to  pay  the  same. 

The  time  when,  and  the  place  where,  the  payment  is  to  be 

made. 
The  value  received  therefor,  and  whether  in  cash,  mer- 
chandise, in  account  or  in  any  other  way. 
It  is  drawn  to  the  order  of  a  third  person,  or  of  the  drawer  him- 
self. 

If  it  be  not  drawn  singly,  it  mentions  the  number  of  bills  con- 
tained in  the  set. 

Art.  1 1 1,  a  bill  of  exchange  may  be  drawn  on  one  individual 
and  payable  at  the  domicile  of  another. 

Art.  112.  If  a  bill  falsely  state  the  name,  addition  or  domicite 
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of  any  of  the  parties,  the  place  where  it  is  drawn,  or  that  where  it  is 
payable,  it  is  void  as  a  bill  of  exchange,  and  operates  only  in  law 
as  a  nnere  assumption  or  promise. 

Art.  113.  The  signature  of  a  woman,  single  or  married,  to  a 
bill  of  exchange,  has  no  eftect,  with  respect  to  her,  (if  she  is  not 
a  merchant  or  sole  trader)  but  that  of  a  mere  assumption  or 
promise. 

Art.  114.  Bills  of  exchange  subscribed  by  minors  not  mer- 
chants, are  null  and  void  as  to  them,  saving  the  respective  rights 
of  the  parties,  conformably  to  art.  13  12  of  the  Napoleon  code.  (48) 

§  II.  Of  providing  Funds  or  Effects  for  the  Payment  of  a  Bill  of 
Exchange. 

Art.  1 15.  The  necessary  funds  or  effects  for  the  payment  of  a 
bin  of  exchange  must  be  provided  by  the  drawer,  or  by  the  person 
for  whose  account  the  bill  is  drawn,  but  the  drawer  is  not  thereby 
exonerated  from  his  personal  responsibility  in  case  of  non-payment. 
^  Art.  1 16.  Sufficient  provision  is  made  if,  at  the  time  Avhen  the 
bill  becomes  payable,  the  drawee  is  indebted  to  the  drawer,  or  to 
the  person  for  whose  account  it  is  drawn,  in  a  sum  at  least  equai 
to  the  amount  thereof 

Art.  1 17.  Acceptance  is  firimd  facie  evidence  of  eflects  in  the 
hands  of  the  drawee. 

It  is  conclusive  as  between  the  drawee  and  indorsers. 

The  drawer  of  a  bill  of  exchange,  whether  it  be  accepted  or  not, 
is  alone  bound  to  prove,  if  the  fact  be  put  in  issue,  that  he  had  funds 
or  effects  in  the  hands  of  the  drawee  at  the  time  when  it  became 
payable,  otherwise,  he  is  bound  by  his  indorsement,  though  the 
protest  be  made  after  the  time  limited  for  that  purpose. 

§  III.  Of  Acceptance. 

Art,  118.  The  drawer  and  indorsers  of  a  bill  of  exchange  are 
jointly  and  severally  responsible  for  the  acceptance  and  payment 
of  the  same,  at  the  time  when  it  becomes  payable. 

Art.  1 19.  Non-acceptance  is  evidenced  by  an  act  called  2i protest 
for  non-acceptance. 

Art.  120.  The  drawer  and  indorsers  on  receiving  notice  of  the 
protest  for  non-acceptance,  are  respectively  bound  to  give  security 
for  its  payment,  when  due,  or  for  the  reimbursement  of  the  amount 
thereof,  with  costs  of  protest  and  re-exchange. 

(48)  That  article  provides,  that  the  engagements  contracted  br  minors,  inter- 
dicted persons  and  married  women,  may  be  rescinded;  and  that  nothing  that  has 
been  paid  to  them  by  virtue  of  such  contnicts,  can  be  recovered  back,  unless  it  bo 
proved  that  it  was  employed  for  their  benefit.  On  this  principle  if  a  minor  had 
ilrawn  a  bill  of  exchange  in  consideration  of  monies  received  by  him  fornecessai-ies 
or  the  like,  although  the  bill  of  exchange  would  be  declared  void  as  a  mercantile 
and  negotiable  instrmiient,  yet  the  minor,  mIicu  of  full  age,  would  be  compelled  to 
refund  tie  money  which  he'  had  received,  on  its  being  proved  that  it  ha<I  )3cen  ■*. 
applied. 
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The  security  either  of  the  drawer  or  indorser  is  jointly  and  se- 
verally bound  with  his  principal  only.  (49) 

Art.  121.  He  who  accepts  a  bill  of  exchange,  contracts  the  ob- 
ligation of  paying  the  amount  thereof. 

The  acceptance  of  a  bill  of  exchange  cannot  be  rescinded,  even 
though  the  drawer  should  have  previously  failed,  unknown  to  the 
acceptor. 

Art.  1 22.  The  acceptance  of  a  bill  of  exchange  must  be  signed. 

It  is  expressed  by  the  word  accefited. 

It  is  dated,  if  the  bill  of  exchange  is  made  payable  at  one  or 
more  days  or  months  after  sight. 

And  in  that  case,  the  omission  of  the  date  of  the  acceptance 
makes  the  bill  of  exchange  payable  at  the  expiration  of  the  term 
therein  expressed,  to  be  reckoned  from  its  date. 

Art.  123.  The  acceptance  of  a  bill  of  exchange  payable  at  an- 
other place  than  that  where  the  acceptor  resides,  must  point  out 
the  domicile  (50)  at  which  it  is  to  be  paid,  and  where  the  protest 
may  be  made,  in  case  of  non-payment. 

Art.  124.  An  acceptance  cannot  be  conditional,  but  it  maybe 
for  less  than  the  sum  drawn  for. 

In  that  case,  the  bearer  of  the  bill  is  bound  to  cause  it  to  be  pro- 
tested for  the  overplus. 

Art.  125.  A  bill  of  exchange  must  be  accepted  at  presentation, 
OP  at  the  latest,  within  twenty -four  hours  after. 

(49)  The  (li-awer  and  Indorsers  are  jointly  and  severally  bound  witli  and  for 
each  other.  See  below,  art.  140.  But  he  who  becomes  security  for  one  of  them,  is 
only  jointly  and  severally  bound  with  his  principal,  and  not  with  the  others. 

(50)  This  word  domicile  is  very  frequently  used  in  the  French  law.  It  has  a 
general  and  a  pai'ticular  tecKnical  meaning.  In  the  former  sense  it  means  the 
usual  or  accustomed  dwelling,  or  place  of  resilience  of  an  individual;  in  the  lan- 
guage of  legal  practice,  it  signifies  a  specific  place  of  abode,  declared,  assumed  or 
pointed  out  by  an  instrument  or  contract.  In  consequence  of  the  maxim  of  the 
civil  law  actor  seqiiitur  forum  rei,  a  person  cannot  be  sued  out  of  the  place  of  his 
domicile.  To  ascertain  this  becomes,  therefore,  a  matter  of  importance  in  con- 
tracts between  individuals.  Hence  in  notarial  instruments,  a  clause  is  almost  always 
inserted,  stating,  that  the  parties,  for  the  pui'poses  of  that  particular  contract,  have 
elected  their  domiciles  at  such  or  such  place  or  places  respectively.  In  case  of 
non-performance,  a  summons  may  regularly  be  sei-ved  at  the  place  of  the  elected 
domicile,  and  if  the  party  does  not  appear  in  consequence  thereof,  judgment  goes 
against  him  by  default.  Otherwise  his  advei-sary  could  not  sue  him  any  where 
else  than  in  the  place  of  his  usual  residence,  even  though  he  were  found  tran- 
siently in  the  place  where  the  contract  was  made;  because  the  tribunals  of  that 
place  could  not  be  considered  as  liis  foncm,  and  it  would  be  a  violation  of  the 
maxim,  which  we  have  cited  above. 

A  bill  of  exchange,  therefore,  when  not  payable  at  the  place  where  the  acceptor 
resides,  and  of  course  at  his  domicile,  which  sometimes  happens  when  the  funds 
arc  lodged  in  the  hands  of  another  person  who  resides  in  a  different  place,  must 
point  out  the  domicile  where  payment  is  to  be  made,  and  it  is  usually  done  by  au 

V'.cceptance  in  this  form:  Accepted  at  Bordeaux,  this day  of  •  payable 

fit  the  domicile  of  A.  B.,  merchant,  i)i  jYantz.  The  legal  effect  of  this  special  ac- 
ceptance is,  that  the  demand  and  protest  must  be  made  at  Nantz  and  not  at  Bor- 
deaux, and  that  judgment  may  be  obtained  against  the  acceptor  at  his  elected 
domicile,  and  enforced  at  the  place  of  his  usual  domicile,  or  Avherever  else  he  may 
t)e  fountk 
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The  twenty -four  hours  being  elapsed,  if  the  bill  be  not  returned 
with  or  without  ah  acceptance,  the  person  who  kept  it  is  answer- 
able-to  the  holder  in  damages. 

§  IV.   Of  Accefitance  by  Intervention.  (51) 

Art.  126.  A  bill  of  exchange  may  be  accepted  at  the  time  of 
the  protest  for  non-acceptance,  by  a  third  party  intervening  on  be- 
half of  the  drawer  or  of  one  of  the  indorsers. 

The  intervention  is  mentioned  in  the  act  of  protest,  and  signed 
by  the  intervening  party. 

Art.  127.  The  intervening  party  is  bound  to  give  notice  without 
delay,  to  the  person  in  whose  behalf  he  has  intervened. 

Art.  128.  The  holder  of  the  bill  of  exchange  retains  all  his 
rights  against  the  drawer  and  the  indorsers,  in  consequence  of  the 
non-acceptance  thereof  by  the  drawee,  any  acceptance  by  inter- 
vention notwithstanding. 

§  V.   Of  the  Term  of  Payment. 

Art.  129.  a  bill  of  exchange  may  be  drawn  payable  at  sight,- 
At  one  or  more  days       "J 

one  or  more  months   V  after  sight, 
one  or  more  usances  J 
At  one  or  more  days       1 

one  or  more  months    t  after  date^ 
one  or  more  usances  j 
On  a  fixed  or  appointed  day, 
At  a  fair. 
Art.  130.  A  bill  of  exchange  drawn  at  sight,  is  payable  at  the 
moment  when  it  is  presented. 

Art.  131.  The  term  of  payment  of  a  bill  of  exchange  drawn 
At  one  or  more  days       ") 

one  or  more  months   V  after  sight, 
one  or  more  usances  J 
is  fixed  by  the  date  of  the  acceptance,  or  by  that  of  tlic  protest  for 
non-acceptance. 

Art.  132.  An  usance  is  thirty  days  from  the  day  after  the  date 
of  the  bill  of  exchange. 

The  months  are  as  established  by  the  Gregorian  calendar. 
Art.  133.  A  bill  of  exchange  payable  at  a  fair,  becomes  payable 
on  the  eve  of  the  day  appointed  for  the  breaking  up  of  the  fair, 
and  on  the  day  on  which  the  fiur  is  held,  if  it  is  not  to  last  longer 
than  one  day. 

Art.  134.  If  a  bill  of  exchange  become  due  on  a  legal  holiday, 
it  is  payable  on  the  eve  of  that  day. 

(51)  This  is  what  is  called  in  the  English  law  an  accejnance  for  the  honour  of 
the  draioer  or  of  one  of  the  indorsers.  It  was  formerly  so  denominated  in  France. 
■Why  this  ancient  and' generally  understood  mode  of  expression  has  heea  changed^ 
yra  do  not  know.  Perh'aps  the 'phrase  has  been  tliought  too  long. 
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Art.  135.  All  delays  of  payment  of  a  bill  of  exchange,  under 
the  denomination  of  days  of  grace,  favour,  and  Other  similar  local 
customs  and  usages,  are  abolished. 

§  VI.  Of  the  Indorsement. 

Art.  136.  The  property  of  a  bill  of  exchange  is  traasferred  by 
indorsement. 

Art.  137    The  indorsement  is  dated; 

It  expresses  the  value  received  and  the  name  of  the  indorsee. 

Art.  138.  If  the  indorsement  be  not  made  agreeably  to  the  di- 
rections of  the  next  preceding  article,  it  does  not  effect  any  trans- 
fer of  property,  and  gives  only  a  naked  authority.  (52) 

Art.  139.  The  antedating  of  orders  or  indorsements  is  pro- 
hibited under  the  penalty  of  forgery. 

§  VII.   Of  joint  and  several  Responsibility. 


Art.  140.  All  those  who  have  signed,  accepted  or  indorsed  a  I 
bill  of  exchange,  are  jointly  and  severally  responsible  to  the  holder  ; 
thereof.  { 

§  VIII.   Of  the  Guarajitee  called  Jfal.  \ 

Art.  141.  The  payment  of  a  bill  of  exchange,  independent  of  '■ 

the  acceptance  and  indorsement,  may  be  guaranteed  by  aval.  (53)  j 

Art.  142.  This  guarantee  is  given  by  a  third  person,  either  on  '; 

the  bill  itself  or  by  a  separate  instrument.  ' 

The  guarantor  is  responsible  in  the  same  manner  as  the  drawers  I 

"and  indorsers,  unless  there  be  a  stipulation  to  the  contrary.  i 

§  IX.   Of  Payment.  \ 

Art.  143.  A  bill  of  exchange  must  be  paid  in  the  money  therein  ; 
mentioned. 

Art.  144.  He  who  pays  a  bill  of  exchange  before  it  is  due,  is 
responsible  for  the  validity  of  the  payment. 

Art.  145.  He  who  pays  a  bill  of  exchange  when  due,  without 
opposition  or  notice  to  the  contrary,  is  presumed  to  be  legally  ex- 
onerated. (54) 

(52)  Of  course  a  blank  indorsement  does  not  tmnsfcr  the  propeily  in  a  bill  of 
exchange.  It  was  so  determined  likewise,  by  the  ordinance  of  1673.  tit.  5.  art.  23. 

(5.3)  The  word  aval  {a  vnlle)  in  the  old  French  idiom  means  beh-u/  or  at  tfte  i 
hnttom,  and  is  opposed  to  the  now  obsolete  word  amont  (a  moJite)  w  hicli  formerly 
signified  above  or  at  the  top.  These  guarantees  have  been  called  avals,  very  pro- 
bably I'rom  their  being  usually  written  at  the  foot,  as  an  indorsemetit  is  so  denomi-- 
rated  from  its  being  written  on  the  back  (i7i  dot^so)  of  a  bill  of  exchange.  In 
lingUiib,  we  say  simply  a  guarantee,  without  adverting  to  its  being  written  at  tlie 
lop  or  foot,  or  on  the  back  of  the  instrument. 

(54)  This  article  is  meant  to  settle  the  long  agitated  question  oi forsfedindoy^se- 
mrtits.  I'othier,  Jousse  and  other  commentators  on  the  ordinance  of  [fuS,  stre- 
nuously contended  for  the  application  of  the  principle  7iemo  phi^  Juris  dare  potest 
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Art.  146.  The  holder  of  a  bill  of  exchange  carniot  be  com- 
pelled to  receive  the  payment  thereof  before  it  is  due. 

AuT.  147.  The  payment  of  a  bill  of  exchange,  made  on  the 
second,  third,  fourth,  &c.  of  the  set,  is  valid  when  such  second, 
third,  fourth,  &c.  expresses  that  one  being  paid,  the  others  are 
null  and  void.  (55) 

Art.  148.  He  who  pays  a  bill  of  exchange  on  the  second,  third, 
fourth,  Sec.  of  the  set,  and  does  not  get  back  the  number  on  which 
he  subscribed  his  acceptance,  is  not  exonerated  with  regard  to  a 
third  person  who  may  be  the  holder  thereof. 

Art.  149.  The  payment  of  a  bill  of  exchange  cannot  be  refused 
or  resisted,  except  in  case  of  the  loss  of  the  bill,  or  the  failure  or 
bankruptcy  of  the  holder. 

Art.  150.  If  a  bill  of  exchange,  not  accepted,  be  lost,  the  holder 
may  demand  payment  thereof  on  a  second,  third,  fourth.  Sec.  of 
the  same  tenor. 

Art.  151.  If  the  lost  bill  of  exchange  be  accepted,  the  pay- 
ment thereof  cannot  be  demanded  on  a  second,  third,  fourth,  Sec. 
except  by  a  judge's  order,  and  on  giving  security. 

Art.  152.  If  he  who  lost  the  bill  of  exchange,  whether  accepted 
or  not,  cannot  produce  the  second,  third,  fourth,  Sec.  he  may  never- 
theless demand  payment  of  the  lost  bill,  by  a  judge's  order,  on 
proving  his  property  therein  by  his  books  and  giving  security. 

Art.  153.  If  payment  be  refused  on  a  demand  made  by  virtue 
of  the  two  next  preceding  articles,  the  owner  of  the  lost  bill  of  ex- 
change may  preserve  all  his  rights  by  a  protest  in  due  form. 

The  protest  must  be  made,  on  the  day  after  that  on  wliich  the 
lost  bill  of  exchange  became  payable. 

Notice  thereof  must  be  given  to  the  drawer  and  indorsers,  in 
the  form  and  within  the  periods  herein  after  prescribed  for  giving 
notice  of  a  protest. 

quam  ipse,  habet,  and  of  course  were  of  opinion,  that  the  acceptor  who  had  paid  a 
bill  of  exchange,  was  not  discharged,  if  one  of  the  indorsements  sliould  afterwards 
1)6  proved  to  have  been  forged.  This  code  seems  to  place  the  subject  on  a  more 
equitable  footing,  by  presuming  in  the  first  instance,  the  jiayment  to  have  beea 
legally  made,  and  putting  the  last  bondjide  holder  of  the  bill  to  the  proof  of  fraud 
or  gross  neglect  on  the  part  of  the  drawee.  The  reasons  given  by  the  counsellors 
of  state  for  the  enactment  of  this  article,  appear  founded  on  solid  commercial 
grounds:  "  Bills  of  exchange,"  say  they,  "  that  species  of  money,  coined  with  the 
*'  stamp  of  commerce,  and  thi'own  at  once  into  general  circulation,  which  li-a- 
"  verses  vnih  so  much  rapidity,  so  many  cities  and  states,  which  becomes  in  $o 
**  short  a  time  the  successive  property  of  so  great  a  number  uf  jtersons,  whose 
**  names  and  signatures  are  unknown  to  him  who  is  to  pay  its  amount  at  a  precise 
"fixed  time,  and  sometimes  at  the  day  and  at  the  very  moment  when  it  is  prc- 
**  sented  to  him,  cannot,  ought  not  to  be  assimilated  to  the  generality  of  con- 
"  tracts  and  to  be  governed  precisely  by  the  same  rules." 

(55)  The  French  law  not  being  so  strict  in  its  construction  as  the  common  law 
of  England,  it  may  be  well,  perhaps,  to  explain  here,  that  the  identical  words  of 
the  text  need  not  to  be  expressed  in  a  French  bill  of  exchauge,  and  that  it  is  sul"- 
ficient  if  their  meaning  be  necessanly  implied,  as  is  the  case  in  the  generall}  re- 
eeived  form:  Pay  ktj  this  myjivst  ofexcfKW^e  (the  sectnd,  third  and  fourth  bein^ 
vitpaidf)  Set, 
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Art.  154.  The  owner  of  a  bill  of  exchange  which  has  been  lost 
or  mislaid,  must,  in  order  to  obtain  a  second,  apply  to  his  immedi- 
ate indorser,  who  is  bound  to  lend  him  his  name  and  assistance  for 
a  similar  application  to  his  own  indorser,  and  so  on  from  indorser  to 
indorser,  up  to  the  drawer  of  the  bill.  The  owner  of  the  lost  oi 
mislaid  bill  bears  all  the  charges. 

Art.  155.  The  obHgation  of  the  security  mentioned  in  art.  151 
and  152,  ceases  after  the  expiration  of  three  years,  if  during  that 
time  there  has  been  no  demand  or  suit  commenced. 

Art.  156.  The  payments  made  on  account  of  the  amount  of  v 
bill  of  exchange,  operate  to  the  discharge  of  the  drawer  and  in- 
dorsers. 

The  holder  is  bound  to  have  the  bill  of  exchange  protested  for 
the  sum  which  remains  to  be  paid. 

Art.  157.  No  delay  can  be  granted  by  the  judges  for  the  pay 
ment  of  a  bill  of  exchange.  (56) 

§  X.  Of  Payment  by  Intervention.  (57) 

Art.  158.  A  protested  bill  of  exchange  may  be  paid,  by  any 
person  intervening  on  behalf  of  the  drawer,  or  of  one  of  the  in- 
dorsers. 

The  intervention  and  payment  shall  be  mentioned,  in  the  pro 
test  or  at  the  foot  of  the  same. 

Art.  159.  The  person  who  pays  a  bill  of  exchange  by  inter- 
vention, succeeds  to  the  rights  of  the  holder,  and  is  bound  to  go 
through  the  same  formalities. 

If  the  payment  by  intervention  be  made  for  the  account  of  the 
drawer,  all  the  indorsers  are  discharged. 

If  for  the  account  of  one  of  the  indorsers,  the  subsequent  in- 
dorsers are  discharged.  (58) 

If  several  persons  offer  at  the  same  time  to  pay  a  bill  of  exchange 
by  intervention,  he  whose  payment  goes  to  operate  the  discharge 
of  a  greater  number  of  persons,  shall  be  preferred.  (59) 

If  the  drawee  who  occasioned  the  bill  to  be  protested  for  non- 
acceptance,  offers  to  pay  the  same,  he  shall  be  preferred  to  all 
others. 

§  XI.  Of  the  Rights  and  Duties  of  the  Holder. 

Art.  160.  The  holder  of  a  bill  of  exchange  drawn  on  the  Eu- 

(56)  The  commercial  tribunals  in  France  have  an  equitable  power  to  g;rant  tinfe 
in  certain  cases,  for  the  payment  of  money  acknowleflged  to  be  due.  By  tliis  ar- 
ticle they  are  restricted  from  exercising  it  with  respect  to  bills  of  exchange. 

(57)  Payment  for  the  honour  of  the  drawer  or  of  one  of  the  indorsers.  See 
above,  note  (51). 

(58)  Because  the  person  Avho  pays  a  bill  for  the  lionour  of  the  drawer  or  of  one 
of  the  indorsers,  is  presumed  to  do  it  on  the  credit  of  the  person  for  wliom  hB 
pays,  and  to  look  to  him  only. 

(59)  That  is  to  say,  he  will  be  preferred,  who  offers  to  pay  for  the  IiOnour  bV 
the  party  who  is  the  farthest  removed  tiom  the  last  indorser. 
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ropean  continent  or  islands,  and  payable  in  the  European  posses- 
sions  of  France,  either  at  sight  or  at  one  or  more  days,  months  or 
usances  after  sight,  must  demand  payment  or  acceptance  thereof 
within  six  months  from  its  date,  otherwise  he  shall  lose  his  re- 
course against  the  indorsers,  and  even  against  the  drawer,  if  the 
latter  had  effects  in  the  hands  of  the  drawee. 

The  term  is  of  eight  months  for  a  bill  of  exchange  drawn  in  the 
ports  of  the  Levant  and  the  Northern  coast  of  Africa,  on  the  Euro- 
pean possessions  of  France,  and  reciprocally,  from  the  European 
continent  and  islands,  on  the  French  establishments  in  the  Eevant 
and  the  Northern  coast  of  Africa. 

It  is  of  one  year  for  a  bill  of  exchange  drawn  oi:  the  Western 
coast  of  Africa,  as  far  as  the  Cape  of  Good-Hope  inclusively. 
^  It  is  also  of  one  year  for  a  bill  of  exchange  drawn  on  the  Ame- 
rican continent  or  in  the  West  India  islands,  and  payable  in  the 
European  dominions  of  France,  and  reciprocally,  for  a  bill  drawn 
on  the  continent  or  islands  of  Europe,  to  be  paid  in  the  Frencii 
dominions  or  seitleraents  on  the  Western  coast  of  Africa,  on  the 
American  continent  or  in  the  West  India  islands. 

The  term  is  of  two  years  for  a  bill  of  exchange  drawii  on  the 
continent  or  islands  of  the  East  Indies,  to  be  paid  in  the  Europtan 
possessions  of  France,  and  reciprocally,  for  a  bill  drawn  on  the 
continent  or  islands  of  Europe,  to  be  paid  in  the  French  dominions 
or  settlements  situated  on  the  continent  or  islands  of  the  East  Indies. 

The  above  terms  of  eight  months,  one,  and  two  years,  are 
doubled  in  a  season  of  maritime  war. 

Art.  161.  The  holder  of  a  bill  of  exchange  must  demand  pay- 
ment thereof,  on  the  day  when  it  becomes  payable. 

Art.  162.  The  non-payment  must  be  evidenced  by  aii  act  or  in- 
strument cdiWitA  firotest  for  non-jiaymejit^  which  is  to  be  made  on  the 
day  next  ensuing  that  on  which  the  bill  became  payable. 

If  that  day  be  a  legal  holiday,  the  protest  is  to  be  made  on  the 
day  next  following. 

Art.  163.  The  holder  of  the  bill  of  exchange,  is  not  dispensed 
from  protesting  for  the  non-payment  thereof,  either  by  its  having 
been  protested  for  non-acceptance,  or  by  the  death  or  failure  of  the 
drawee. 

In  case  of  the  failure  of  the  acceptor  before  the  bill  becomes 
due,  the  holder  may  cause  it  to  be  protested,  and  pursue  his  legal 
remedy. 

Art.  164.  The  holder  of  a  bill  of  exchange  protested  for  non- 
payment, is  intitled  to  his  action  of  guarantee.  (60) 

Either  against  the  drawer  and  each  of  the  indorsers  severally, 

Or  against  the  indorsers  and  the  drawer  jointly. 

(60)  This  jtction  is  so  denominated  from  its  object,  but  reqmres  no  particular 
form  of  proceeding  different  from  other  actions.  Suits  iu  French  courts  are  in  tlie 
nature  of  our  bills  in  equity;  they  do  not  restrict  the  suitor  to  particular  formnJv 
I  of  pleading;  it  is  enough  it'  he  Wtcs  his  case  clearly,  according  to  the  nature 
iJiereof. 

Vol.  II.  App.  t  Q 
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Eveiy  indorser  is  intitled  to  the  same  action,  and  in  the  same 
liianner,  against  all  the  preceding  indorsers. 

Art.  165.  If  the  holder  will  proceed  severally  against  his  im- 
mediate indorser,  he  must  give  him  notice  (61)  of  the  protest,  and 
in  default  of  payment,  institute  his  suit  against  him,  within  fifteen 
days  after  the  date  of  the  protest,  if  the  said  indorser  reside  within 
the  distance  of  five  inyriametres.  (62) 

If  the  indorser  reside  at  a  greater  distance  than  five  myriametres 
from  the  place  where  the  bill  of  exchange  is  payable,  the  time 
shall  be  enlarged,  as  to  him,  at  the  rate  of  one  day  for  each  two 
and  an  half  myriainetres  (63)  over  and  above  the  five  myriametre^ 
already  mentioned. 

Art.  166.  As  to  bills  of  exchange  drawn  in  France  and  payable 
out  of  the  continental  territory  of  France  in  Europe,  the  legal  re- 
medy must  be  pursued  against  the  drawers  and  indorsers  thereof, 
residing  in  France,  within  the  periods  herein  after  mentioned, 
to  wit: 

Two  months  for  bills  payable  in  Corsica,  the  islands  of  Elba 
or  Capraja,  in  Great  Britain,  and  the  states  bordering 
upon  France. 
Four  months  for  those  payable  in  the  other  states  of  Eu- 
rope. 
Six  months  for  those  payable  in  the  ports  of  the  Levant  and 

the  northern  coast  of  Africa. 
One  year  for  those  payable  on  the  Western  coast  of  Africa 
as  far  as  the  Cape  of  Good  Hope  inclusively,  and  in  the 
West  Indies. 
Two  years  for  those  payable  in  the  East  Indies. 
These  tt;rms  shall  be  observed  in  the  same  proportions,  for  the 
remedy  to  be  pursued  against  drawers  and  indorsers  residing  in  the 
French  dominions  out  of  Europe. 

The  above  terms  of  six  months,  one,  and  two  years,  shall  be 
doubled  during  the  prevalence  of  maritime  war. 

Art.  1 67.  If  the  holder  pursue  his  remedy  against  the  indorsers 
and  the  drawer  jointly,  he  is  intitled,  as  to  each  of  them,  to  the. 
benefit  of  the  terms  prescribed  by  the  next  preceding  article.  (64j^ 


(61)  This  notice  is  given  through  the  medium  of  an  officer  of  justice,  and  is  the 
first  step  towards  the  institution  of  a  suit.  No  evidence  of  a  private  or  extrajudicial 
notice,  by  letter  or  otherwise,  is  admitted  in  a  coiu't  of  law  or  commerce.  The 
code  (which  in  this  and  many  other  points,  is  conformable  to  tlie  ancient  law 
establislied  by  the  ordinance  of  1673)  allows  the  full  term  of  fifteen  days,  as  well  to 
give  the  notice,  as  to  institute  the  action  of  guarantee,  against  the  di'awer  or  in- 
dorser. It  is  sufficient  if  given  at  any  time  within  that  period,  provided  the  suit  be 
also  brought  before  it^  expiration.  The  notice  is  included  witliia  what  is  called  ia 
art.  166,  the  legal  remedy. 

(62)  Ten  leagues,  or  thirty  miles.  This  is  also  conformable  to  the  ancient  ordi- 
jaance. 

(63)  Five  leagues  or  fifteen  miles;  this  is  likewise  copied  from  the  ordinance  of 
1673. 

(64)  This  must  not  be  understood,  however,  successively,  tliat  is  to  say,  that  the 
Tjearcr  has  fifteen  days  or  mo'.e  to  give  notic-e  lo  the  drawer,  and  as  much  olici- 
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Each  of  the  indorsers  is  intitled  to  the  same  remedy,  jointly  and 
severally,  within  the  same  several  and  respective  periods  or  terms, 
which,  with  respect  to  them,  begin  to  run  from  the  day  next  follow- 
ing that  on  which  the  party  has  been  served  with  a  judicial  citation. 

Art.  168.  After  the  expiration  of  the  above  several  and  rcspee- 
-tive  terms:  *^ 

For  the  presentation  of  the  bill  of  exchange  drawn  at  sight, 

or  at  one  or  more  days,  months  or  usances  alter  sight, 
For  the  protest  for  non-payment, 

For  instituting  the  action  of  guarantee,— the  holder  of  the 
bill  of  exchange  is  no  longer  intitled  to  any  right  or  claim 
against  the  indorsers. 

Art.  169.  The  indorsers  are  likewise  barred  of  their  action  of 
guarantee  against  the  prior  indorsers,  after  the  expiration  of  the 
term  or  terms  applicable  to  them  respectively. 

Art.  iro.  The  drawer  and  indorsers  are  barred  in  the  same 
manner  as  against  the  drawer  himself,  if  he  prove  that  he  had  ef- 
fects in  the  hands  of  tlie  drawee,  at  the  time  when  the  bill  became 
payable. 

In  such  case,  the  holder  has  no  right  of  action  but  against  the 
drawee. 

Art.  171.  If,  however,  either  the  drawer  or  any  one  of  the  in- 
dorsers, have, — since  the  expiration  of  the  terms  respectively  limit- 
ed for  the  protest,  the  notice  thereof,  and  the  institution  of  the  suit, 

received  by  way  of  mutual  account,  set-oiF  or  otherwise,  the  fundus 
which  were  intended  for  the  payment  of  the  bill  of  exchange;  in 
such  a  case,  the  action  of  the  holder  against  them  is  not  barredj 
any  thing  in  the  three  next  preceding  articles  notwithstanding. 

Art.  172.  Independent  of  the  formalities  required  to  intitle  a 
party  to  his  action  of  guarantee,  the  holder  of  a  bill  of  exchange 
may,  with  a  judge's  order  first  had  and  obtained,  lay  an  attach- 
ment (65)  on  the  movable  effects  of  the  drawers,  acceptors  and 
indorsers. 

§XII.  Of  the  Protests. 

Art.  its.  Protests  for  non-acceptance  or  non-payment  are  mad^ 
by  two  notaries,  or  by  one  notary  and  two  witnesses. 
The  protest  must  be  made: 

At  the  domicile  of  the  drawee,  or  at  his  last  known  plac.e 
of  residence. 

wai'ds,  to  do  the  same  to  each  of  the  indorsers,  hut  he  may  sue  and  recover 
against  thera  jointly  and  severally,  providetl  he  gives  notice  to,  and  causes  process  to 
be  served  up  on  each  and  all  of  them,  within  the  terra  prescribed. 

(65)  Saisir  conservatoivement  les  ejfets,  kc.  The  form  and  effect  of  tliis  pro- 
eeeding  are  as  follows:  The  plaintiff  with  a  short  i>etition  to  the  judge,  exhibits 
the  wntiiig  or  instrument  Avhich  contains  the  pviind  facie  evidence  of  his  claim, 
and  which^in  the  French  law  is  called  his  title  {son  tiire)  being  only  a  shorter  way 
«f  expressir:g  wlmt  we  would  call  his  evidence  of  title,  and  pi-aysthat  the  effects  of 
liis  debtor  :niay  be  attached  conservatoirement,  Uiat  is  to  sav,  for  the  ])reservation 
vi  h»s  rigbi,  so't'liat  thev  mav  not  be  made  away  with,  and  he  depriveH  pf  his  cTOt-.f^nal 
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At  the  domicile  of  the  persons  pointed  out  in  the  bill  of  ex- 
change to  pay  the  same  in  case  of  need.  (66) 
At  the  domicile  of  the  acceptor  by  intervention. 
The  whole  must  be  done  by  a  single  act  or  instrument. 
Art.  174.  The  protest  contains; 

The  literal  copy  of  the  bill  of  exchange,  acceptance,  in- 
dorsements and  directions  inserted  therein. 
The  demand  of  payment  of  the  amount  of  the  bill  of  ex- 
change. 
It  declares: 

The  absence  or  presence  of  the  drawee, 
The  motives  for  refusing  payment,  and  the  refusal  or  ina- 
bility to  sign. 
Art.  175.  No  act  or  formality  on  the  part  of  the  holder  of  a 
bill  of  exchange  can  supply  the  place  of  a  protest,  except  in  the 
cases  provided  by  art.   150  and  those  following,  concerning  the 
loss  of  a  bill  of  exchange. 

Art.  176.  Notaries  and  huissiers  (67)  are  bound  under  the  pe- 
nalty of  removal  from  office  and  of  damages  and  costs,  to  be  paid 
to  the  parties,  to  deliver  exact  certified  copies  of  the  protests  by 
them  made,  and  to  enter  them  at  full  length,  day  by  day,  and  in 
order  of  dates,  in  a  special  register  numbered  and  flourished,  and 
kept  in  the  form  prescribed  for  similar  books  of  record. 

§  XIII.   Of  Re-exchange. 

Art.  177.  Re-exchange  is  effected  byre-drawing; 

Art.  178.  A  re-draft  is  a  new  bill  of  exchange,  which  the  holder 
of  a  protested  bill  draws  upon  the  drawer  or  indorsevs,  by  means 
whereof  (68)   he   procures  his  reimbursement  of  the   principal 

remedy.  If  the  title  appeal*  ftiir  and  regular,  the  attachment  is  granted  of  course; 
Imt  the  defendant  may,  if  he  pleases,  immediately  institute  a  proceeding  before 
llie  judge  called  an  opposition,  which  is  in  nature  of  our  rule  to  show  cause  why 
the  attachment  should  not  be  dissolved.  The  judge  on  a  summary  hearing  either 
maintains  or  dissolves  the  attachment;  and  if  he  thinks  that  there  is  good  cause  to 
maiiitain  it,  it  remains  a  lien  on  the  property  attached  notwithstanding  any  appeal 
to  a  superior  ■court,  and  until  a  final  decision  in  the  cause.  Other  oppositions  may 
also  be  made  by  contending  creditors,  or  by  third  persons  claiming  an  interest  iu 
t!ie  property  attached,  and  they  are  all  decided  upon  in  like  manner. 

(G6)  It  happens  frequently  in  France  that  bills  of  exchange  are  drawn  payable 
at  the  domicile  of  A  li,  the  drawee,  and  in  case  of  need,  {an  besoiji)  at  the  domi- 
cile of  C  D,  a  third  person,  who  has  orders  to  supply  the  drawee  with  funds,  or  is 
instructed  to  pay  on  his  default.  In  such  case,  the  protest  must  be  made  at  the 
domicile  of  the  payer  m  case  of  need,  as  well  as  at  that  of  the  original  drawee. 

(67)  Huissiers,  literally,  and  etymologically  ushers,  both  words  being  derived 
from  the  old  Fi-ench  word  huis,  a  door,  and  from  their  having  been  originally 
porters,  or  doorkeepers.  This  denomination  is  now  given  to  the  ministerial  officers 
of  French  couKs  of  justice,  answering  to  our  sheriff's  otftcers,  or  bailiffs.  Besides 
their  ordinary  functions  as  apparitors,  they  are  authorized,  concurrently  with 
public  notaries,  to  pi'otest  bills  of  excharge  and  pit)missory  notes,  and  to  serve  all 
legal  notices  betAveen  parties,  of  wbicli  service  their  certificate  is  autheiatic  proof. 
'I'he  criers  of  courts  are  called  huissiers  audienciers.  ' 

(68)  That  is  to  say,  by  negotiating  it  on  the  spot,  and  oonrertlng  it  ii|to  money. 
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amount  of  the  protested  bill,  together  with  his  costs  and  charges, 
and  the  new  exchange  which  he  pays. 

Art.  179.  The  rate  of  rc-exchange  is  regulated  with  respect  to 
tlie  drawer,  at  the  course  of  exchange  between  the  place  where  the 
bill  of  exchange  was  payable,  and  the  place  where  it  was  drawn. 

It  is  regulated  as  to  the  indorsers,  by  the  course  of  exchange 
between  the  place  where  the  bill  of  exchange  was  delivered  or  ne- 
gotiated by  them,  and  the  place  where  the  reimbursement  is  to 
be  effected. 

Art.  180.   A  re-draft  is  accompanied  with  an  account  of  re- 
drawing. 
Art.  181.  The  account  of  re-drawing  contains: 

The  principal  amount  of  the  protested  bill  of  exchange, 
The  cost  of  protest  and  other  lawful  expenses,  such  as  bank- 
ing commission,  brokerage,  stamp  duties  and  postage. 
It  mentions  the  name  of  the  person  on  whom  the  re-draft 
is  made,  and  the  rate  of  exchange  at  which  it  is  nego- 
tiated. 
It  is  authenticated  by  an  exchange  agent. 
In  places  where  there  is  no  exchange  agent  it  is  certified 

by  two  merchants.  * 

To  it  is  annexed  the  protested  bill  of  exchange,  the  pro- 
test, or  an  authenticated  copy  thereof. 
In  case  the  re-draft  be  on  one  of  the  indorsers,  it  is  likewise  ac- 
companied with  a  certificate  attesting  the  course  of  exchange  be- 
tween the  place  where  the  original  bill  was  payable,  and  that  where 
it  was  drawn. 

Art.  182.  No  more  than  one  account  of  re-drawing  can  be  made 
concerning  the  same  bill  of  exchange. 

The  account  of  re-drawing  is  repaid  by  one  indorser  to  the  othct 
respectively,  and  finally  by  the  drawer. 

Art.  183.  Re-exchanges  cannot  be  cumulated.  Each  indorser 
as  well  as  the  drawer  may  be  charged  with  one  and  no  more. 

Art.  184.  The  interest  of  the  principal  of  a  bill  of  exchange, 
protested  for  non-payment,  is  due  from  the  day  of  protest. 

Art.  185.  The  interest  of  the  cost  of  protest,  re-exchange  and 
other  lawful  expenses,  is  only  due  from  the  day  on  which  the  suit 
is  instituted. 

Art.  186.  No  re-exchange  is  due,  if  the  account  of  redrawing 
is  not  accompanied  with  the  certificates  of  exchange  agents  or 
inerchants,  as  prescribed  by  art.  181. 

SECTION  11. 

Of  Promissory  JVotcs. 

Art.  187.  All  the  laws  relative  to  bills  of  exchange,  and  cr5Ti= 
ccrning 

The  time  of  payment, 

Indorsement, 

Joint  and  several  Responsibility, 
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Guarantee  by  aval. 
Payment  by  intervention, 
The  duties  and  ri.^hts  of  the  holder, 
Re-exchange  and  interest  thereon,  (69) — are  applicable  to  pro-- 
missory  notes,  without  prejudice  to  what  is  provided  with  respect 
10  the  cases  mentioned  in  art.  21,  22  and  23  of  tit.  2.  book  iv. 
Art.  188.  a  promissory  note  is  dated. 
It  states: 

The  sum  to  be  paid. 

The  name  of  the  person  to  whose  order  it  is  made, 
The  time  of  payment, 

The  value  received,  and  whether  in  cash,  merchandise,  j^c-. 
count,  or  in  any  other  manner. 

SECTION  III. 
Of  Prescription  or  Limitation  of  Actions. 

Art.  189.  AH  actions  relative  to  bills  of  exchange,  and  pro- 
missory notes  subscribed  by  merchants,  traders  or  bankers,  or 
given  in  the  course  of  commercial  transactions,  are  barred  after 
the  lapse  of  five  years  from  the  day  of  the  protest,  or  that  of  the 
last  judicial  proceeding,  if  there  has  been  no  judgment,  or  if  the 
debt  has  not  been  acknowledged  by  a  separate  act  or  instrument 
of  writing. 

The  alleged  debtors  shall,  nevertheless,  be  bound,  if  required, 
to  make  oath  that  they  are  no  longer  indebted;  and  their  heirs, 
widows  and  other  representatives  shall  swear  that  they  verily  be- 
lieve that  nothing  remains  due.  (70) 

(69)  The  idea  of  re-exchange  on  a  promissory  note  may  appear  new;  yet  it  ne- 
cessarily flows  from  the  principle,  now  every  where  established,  of  the  nego- 
tiability of  promissory  notes,  and  their  assimilation  in  that  respect  to  bills  of  ex- 
change. That  principle  was  not  admitted  without  difficulty  in  England,  in  conse- 
quence of  the  unfortunate  anti-commercial  prejudices  of  lord  Holt,  Avho  supposed 
it  to  be  a  modern  invention  of  the  Lombard  street  brokers^  and  denied  its  being 
founded  on  the  general  custom  of  merchants.  See  2  Lord  liaym.  751.  But  it  is 
cei'tain  that  it  was  established  on  the  continent  of  Europe,  long  before  the  time  of 
that  excellent  judge,  whose  memory  in  other  respects  is  justly  held  in  the  highest 
veneration.  Pope  Pius  V.  recognises  it  in  his  canon  or  extravagant  de  Canibiis,- 
made  in  the  year  1571,  and  in  his  pragmatic  of  the  11th  of  July,  1568.  "Thero 
"are,"  says  his  holiness,  "  three  species  of  exchange.  The  fii-st,  when  small 
"money  is  exchanged  for  coin  of  a  greater  value,  or  vice  versa.  The  second  is 
"  by  bills,  by  which  money  at  home  is  exchanged  for  money  abroad.  The  thiid 
*'  is  by  NOTES,  by  which  money  actually  present  is  exchanged  for  absent  money, 
*'  that  is  to  say,  for  money  payable  at  a  future  day,  though  in  the  same  place.** 
Hence  promissory  notes  were  formerly  called  in  France,  notes  or  rather  bills 
of  exchange  {billets  de  change)  as  contradistinguished  from  lettres  de  change. 
See  the  ordinance  of  1673,  {it.  5.  passim.  Thence  probably  the  English  denomi- 
nation ot  bills  of  exchange  was  originally  derived,  and  was  applied  to  that  species 
of  negotiable  paper  then  in  most  frequent  use. 

The  Italians  have  been  our  masters  in  the  science  of  mercantile  law.  There  i* 
much  yet  to  be  gleaned  from  their  valuable  writings. 

(70)  The  statutes  of  limitation  in  France  are  no  bar  to  nn  action,  unless  the 
party  who  claims  the  benefit  of  them,  will  also  make  oat'i,  that  the  debt  h  ivi 
IwDger  due. 
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BOOK  II. 

Of  Maritime  CommereF'. 

TITLE  I. 

Of  Shi/is  and  Vessels, 

Art.  190.  All  ships  and  vessels  are  reputed  movables. 
^  They  are,  however,  assimilated  to  real  property  (71)  in  point  ol 
liability  for  the  debts  of  the  vender,  and  especially  those  which  are 
by  law  declared  to  be  privileged.  (72) 

Art,  191.  The  several  debts  herein  after  specified  are  privi- 
leged in  the  following  order  of  priority,  to  wit: 

1.  All  judicial  costs  and  other  expenses  incurred  in  pro- 
curing the  sale  of  the  vessel,  and  the  distribution  of  the 
proceeds  thereof. 

2.  Pilotage,  tonnage  and  w^harfage.  (73) 

S.  The  wages  of  the  guardian  or  keeper,  and  expenses  for 
the  safe  keeping  of  the  vessel,  from  her  entry  into  port 
until  the  sale  thereof. 

4.  The  storage  of  her  rigging,  tackle  and  apparel. 

5.  The  charges  for  keeping  in  good  order  and  repair  the 
vessel,  her  rigging  and  apparel,  from  the  time  of  her 
entering  into  port  from  her  last  voyage. 

6.  The  wages  of  the  master  and  crew  employed  in  her  last 
voyage.  (74) 

7.  The  sums  lent  to  the  master  for  repairs  or  other  neces- 
saries for  his  vessel  (75)  during  her  last  voyage,  and  the 

(71)  The  words  "  assi^nilated  to  real  propertif^  are  not  in  the  original,  but  they 
appeared  to  us  necessary  to  make  the  article  undei'stood  by  those  who  are  not 
conversant  in  the  French  law.  The  words  in  the  text  are,  seront  affect^s  aux 
defies  du  vendenr,  which  means  that  they  shall  be  subject,  though  in  the  hands  of 
a  purchaser,  to  the  same  liens  by  which  real  property  is  bound.  For  instance,  if  a 
similar  law  were  in  force  in  the  United  States,  it  would  follow,  that  ships  would  be 
bound,  in  the  same  manner  as  lands  by  a  judgment  of  record.  In  France,  the  sys- 
tem of  liens  is  cai'ried  to  a  great  degree  of  perfection,  by  a  variety  of  legal  provi- 
sions,  which,  although  originating  in  the  spirit  of  fiscal  legislation,  are  neverthe- 
less admirably  well  calculated  for  the  security  of  the  creditor  and  the  prevention 
of  fj'aud, 

(72)  This  means  that  they  are  intltled  to  a  prioiity  of  lien,  and  of  course  to  a 
priority  of  payment.  The  term  privileged  debts  is  used  in  the  same  sense  in  the 
English  law,  and  is  applied  to  those  debts  which  executors  and  admiuistrators  j^re 
bound  to  pay  in  the  first  instance. 

(JS)  And  other  similar  charges  and  duties  ]iayable  by  the  vessel  only.  There 
are  several  such  enumerated  in  the  text,  such  "as  droits  de  cale,  bassin,  avant 
bassin,  which,  as  they  are  not  in  use  in  this  countr)-,  Me  have  thought  it  unneces- 
sary to  insert  or  expliun. 

(74)  On  a  similar  principle  it  is  provided  by  the  British  statute,  8  Ann.  c  U., 
that  a  landlord  cannot  demand  or  receive  more,  than  the  amount  ot  the  last  year'' s 
rent,  out  of  the  proceeds  of  his  tenants'  goods  taken  in  exec-ution. 

(J 5)  Bv  the  general  maritime  law  eveiy  contract  with  the  master  of  a  ship 
(such,  of  course  as  he  is  authorized  to  make)  gives  a  lien  upon  the  vessel,  though 
ttiere  be  no  special  hvpothecation;  but  it  is  otherwise  by  the  law  of  England.  2  L. 
Raym.  806.  But  qu.t're,  whether  such  an  implied  lien  givcu  abi-oad,  would  be  held 
ft)  follow  the  A^essel  to  this  country? 
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reimbursement  of  the  price  of  the  merchandise  sold  by 
him  for  the  same  purpose. 

8.  The  sums  due  to  the  vender,  ship-chandlers,  material- 
men, (76)  workmen  and  other  persons  employed  in  the 
building  of  the  vessel,  if  she  has  not  yet  performed  a 
voyage;  and  those  due  to  any  creditors  for  work  and  la- 
bour done  and  performed,  or  for  articles  furnished  for 
the  repairing,  victualling,  manning,  equipping  and  fitting 
out  the  vessel  before  her  departure,  if  she  has  already 
pel-formed  a  voyage. 

9.  The  sums  lent  on  bottomry,  for  provisions,  refitting  and 
equipment  before  the  sailing  of  the  vessel. 

10.  The  amount  of  the  premiums  of  insurances  made  on 
the  ship,  her  rigging  and  apparel,  and  on  her  outfits  and 
equipments  for  her  last  voyage. 

1 1.  The  indemnity  due  to  the  aflfreighters  (77)  for  the  non- 
delivery of  merchandise  shipped  by  them,  or  for  damage 
suffered  by  the  said  merchandise  through  the  default  of 
the  master  or  crew. 

If  the  proceeds  of  the  sale  be  insufficient,  the  several  creditors 
mentioned  in  each  of  the  foregoing  numbers,  or  paragraphs,  shall 
come  in,  pari  /lassu^  in  proportion  to  their  respective  demands. 

Art.  192.  In  order  to  intitle  the  creditors  to  the  benefit  of 
the  privilege  granted  to  them  by  the  preceding  article,  their 
several  debts  must  be  proved  in  the  manner  and  form  follow- 
ing, to  wit: 

1.  Judicial  costs  shall  be  proved,  by  the  bills  thereof,  taxed 
by  the  competent  tribunal. 

2.  Tonnage  and  other  duties — By  the  legal  acquittances  of 
the  collectors. 

S.  The  debts  specified  in  Nos.  3,  4  and  5  of  article  191  — 
By  accounts  examined  and  approved  by  the  president  of 
the  tribunal  of  commerce. 

4.  Mariners'  wages— By  the  records  of  the  office  of  mari- 
time inscription.  (78) 

(76)  Material-men  are  shipbuilders,  ropemakers,  &c.  and  all  such  as  furnish 
taekle,  furniture  or  provisions  for  the  repairing  of  ships  or  setting  them  out  to  sea. 
3  Brown's  Civ.  and  Adm.  Law,  75.  81. 

(77)  The  French  language  very  properly  distinguishes  between  the  freighter 
and  the  affreighter.  The  freighter  is  he  who  lets  out,  and  the  affreighter  he  who 
takes  a  ship  or  part  of  a  ship  to  freight  or  hire.  In  our  idiom  the  word  freighter 
(and  in  common  parlance  charterer)  is  applied  indiscriminately  to  both,  which  not 
unfrequently  produces  confusion.  We  have  ventured  to  adopt  the  P'reuch  dis- 
tinction, and  to  introduce  the  Mord  affreighter  from  affreightment,  with  the  less 
reluctance,  as  it  appears  sufficiently  warranted  by  the  analogy  of  the  English 
language. 

(78)  These  offices  of  maritime  imcription  have  succeeded  the  Bnreaux  ties 
classes,  which  were  established  under  the  i-egal  government,  l^efore  a  vessel  puts 
to  sea,  the  master  is  bound  to  appear  there  with  his  mariners;  and  their  names, 
ages,  places  of  birth,  and  abode,  together  m  ith  the  conditions  of  their  agreement 
for  the  voyage,  are  recorded  in  a  document  called  the  rS/e  d'eguipage,  a  copy  of 
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.5.  The  sums  lent  and  the  value  of  the  merchandise  sold  to 
procure  necessaries  for  the  vessel  during  her  last  voyage 
— By  accounts  approved  by  the  master  and  supported  by 
tirocea  verbaux^  signed  by  the  said  master  and  principal 
officers  and  mariners,  proving  the  necessity  of  the  loans. 

Q.  The  sale  of  the  ship  or  vessel— By  an  act  or  instrument, 
iDearing  a  certain  date,  (79)  and  the  work  and  labour  done, 
and  articles  furnished  for  fitting  out,  equipping,  manning 
and  victualling  the  ship,  by  bills  or  accounts,  invoices  or 
statements  examined  by  the  master  and  approved  by  the 
owner  of  the  said  vessel,  a  duplicate  of  which  shall  be 
deposited  of  record  in  the  registry  of  the  tribunal  of 
commerce,  before  the  departure  of  the  said  vessel,  or  at 
the  latest,  within  ten  days  after  her  departure. 

7.  The  sums  lent  at  maritime  risk  before  the  departure  of 
the  vessel,  upon  her  body,  rigging,  apparels,  and  out- 
fits— By  bottomry  bills  or  contracts  in  due  form,  executed 
before  notaries,  or  made  under  private  signatures,  du- 
plicates of  which  shall  be  deposited  in  the  registry  of 
the  tribunal  of  commerce,  within  ten  days  from  their  re- 
spective dates. 

8.  Premiums  of  insurance — By  the  policies  or  extracts  from 
the  books  of  insurance  brokers. 

9.  Indemnities  due  to  affreighters — By  judgments  of  tri- 
bunals, or  awards  of  arbitrators. 

Art.  193.  The  privileges  of  the  creditors  are  at  an  end  inde- 
pendently of  the  general  rules  of  law  by  which  obligations  may  be 
extinguished, 

By  the  judicial  sale  of  the  vessel,  made  according  to  the  forms 
prescribed  in  the  second  title  of  this  book. 

Or  when  after  a  voluntary  (80)  sale,  the  vessel  shall  have  per- 
formed a  voyage  in  the  name,  and  at  the  risk  of  the  purchaser, 
without  opposition  from  the  creditors  of  the  vendor. 

Art.  194.  A  vessel  is  reputed  to  have  performed  a  voyage, 

When  after  sailing  from  one  port  and  being  out  thirty  days,  she  has 
arrived  at  another,  and  her  sailing  and  departure  are  legally  proved. 

which  is  deUvered  to  the  master,  on  wliich  nlso,  are  to  be  indorsed  in  the  pre- 
sence of  a  French  magistrate  or  consul  all  the  payments  which  are  made  to  the 
seamen  in  the  course  of  the  vovage.  On  the  ship's  return  to  port,  the  master  and. 
crew  again  appear  at  the  same  office,  where  the  account  of  each  mariner  is  settled 
trom  the  data  appearing  on  the  face  of  the  role  iPequipa^e,  and  the  captain  is 
obliged  to  pay  what  is  thus  found  to  be  due  to  each  of  them.  The  ceitificate  of  the 
officer  is  equivalent  to  an  exemplification  of  a  judgment  of  record. 

(79)  yo  instrument  is  considered  in  France  as  having  a  certain  date,  (as  against 
tliird  persons)  except  notarial  instruments,  official  acts,  and  judicial  recoi-ds.  l*n- 
vate  writings  are  said  to  have  no  date,  that  is  to  say,  no  person  is  bound  to  takt- 
notice  of  them.  But  they  receive  a  date  from  tiie  moment  that  they  are  filed,  or 
as  the  French  express  it,  deposited  of  record,  in  the  office  of  a  public  noUiry,  oi 
registry  of  a  court. 

(80)  The  word  vohintarii  is  used  here  as  opposed  to  compvhonf.  It  is  used  else- 
where in  another  sense,  of  which  we  shall  take  notice  in  the  proper  pla<«' 

Vol.  II.  App.  +  R 
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When  although  she  has  not  arrived  at  another  port,  more  than 
sixty  days  have  elapsed  from  her  departure  to  her  arrival,  at  the 
same  port  from  Avhence  she  sailed,  or  when  having  sailed  on  a  dis- 
tant voyage  (81)  she  has  been  more  than  sixty  days  at  sea,  and  the 
creditors  of  the  vendor  have  exhibited  no  claim. 

Art.  195.  The  voluntary  sale  of  a  vessel  must  be  made  in 
v;riting; — it  may  either  be  done  by  a  public  act,  or  by  an  instru- 
ment under  private  signatures. 

The  sale  may  be  made  of  the  whole  or  part  of  the  vessel,  whe- 
ther she  be  at  sea,  or  in  port. 

Art.  196.  The  voluntary  sale  of  a  vessel  at  sea  does  not  preju- 
dice the  creditors  of  the  vendor. 

Consequently,  such  vessel,  or  the  price  thereof,  continues,  not- 
withstanding such  sale,  to  be  the  security  of  the  said  creditors, 
who  even  may,  if  they  think  proper,  set  it  aside  as  fraudulent. 

TITLE  IT. 

Of  the  Seizure  and  Sale  of  Ships  and  Vessels, 

Art.  197.  All  ships  and  vessels  may  be  seized  and  sold  by  ju- 
dicial authority,  (82)  and  the  privilege  of  the  creditors  shall  be  ex- 
tinguished by  the  following  formalities. 

(81)  Voyage  cle  long  cows.  Voyages  from  France  to  Russia,  Greenland,  Canada, 
Newfoundland,  tlie  islands  and  coasts  of  America,  Cape  de  Verd  islands,  the  coast 
of  Guinea,  and  all  beyond  the  tropic,  are  reputed  voyages  de  long  cours.  Ordin.  of 

'1G81.  L.  3.  tit.  6.  art."59.  See  also  post.  art.  377. 

(82)  The  sale,  but  not  the  seizure,  is  made  by  judicial  authority.  Writs  of  exe- 
cution, or  special  mandates  of  a  court  directed  to  a  ministerial  officer,  and  order- 
ing him  to  execute  a  judgment  in  a  particular  manner,  such  as  our  writs  o^  fieri 
yfacias,  capias  ad  satisfaciendum^  levari  facias  and  othei's,  are  unknown  to  the 

French  law.  An  authentic  copy  of  the  judgment  is  the  only  waiTant  required  to 
enable  the  officer  to  proceed  to  execute  the  same 

Nor  ai*e  judgments  the  only  acts  that  are  thus  executory.  All  debts  created 
by  instruments  made  in  the  Y)resence  of  notaiies  and  duly  recorded,  ai-e  so  like- 
Avise,  and  are  said  in  the  French  law  phraseology  to  have  execution  paree  (parata 
exectttio.)  Nothing  more  is  necessary  in  order  to  proceed  to  execution  thereon, 
than  to  put  an  engrossed  exemplification  thereof  attested  under  the  seal  of  a  court 
of  justice  into  the  hands  of  a  ministerial  officer,  who  on  receipt  of  it  intimates  a 
command  to  the  defendant  to  pay  the  money  within  a  short  given  period,  and  iii 
default  thereof  proceeds  to  the  execution,  which  may  be  done  in  various  ways. 
I.  By  saisie  mobiliaire.  I'his  is  a  levy  on  the  defendant's  goods  and  chattels,  which 
is  pi'oceeded  in  much  in  the  same  way  as  ^  fieri  facias  is  with  us.  The  goods  are 
fold  of  course,  unless  the  money  is  paid  in  eight  days  after  the  levy.  3. 13)'  saisie 
arret,  Avhich  is  in  nature  of  an  attachment  of  the  monies  due  to  the  defendant  in 
(he  hands  of  third  persons;  the  garnishee  is  summoned  to  appear  before  tiie  court, 
and  the  matter  is  decided  upon  summarily,  as  it  would  be  with  us  on  a  inotion, 
unless  some  circumstances  appear  which  require  a  more  solemn  investigation. 
;>.  15y  saisie  reelle.  This  means  a  levy  on  real  property,  which,  like  other  execu- 
tions, is  mafic  of  course,  but  the  sale  cannot  take  place  unless  by  an  order  of  the 
court.  At  the  time  of  making  tiie  levy,  the  officer  cites  the  defendant  to  appear 
before  the  court  on  a  certain  day,  to  show  cause  Avhy  the  sale  of  the  property 
seized  shall  not  be  decreed,  and  if  no  cause  is  shown,  it  is  ordered  of  course.  The 
seizure  of  ships  treated  of  in  the  title,  which  immediately  follows,  is  i:i  nature 
of  a  saisie  reelle,  ships,  as  Ave  have  observed  before,  being  in  this  respect  assimi- 
lated to  real  property.  But  tlie  proceedings,  Avhich  in  the  case  of  the  saisie  reelle 
have  been,  in  order  to  lavoiir  the  great  landholders,  loaded  Avith  a  number  of  nice 
and  tedious  formalities,  that  often  baffle  the  skill  of  the  ablest  practitioners,  are 
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Art.  198.  A  ship  or  vessel  cannot  be  seized  before  the  ex- 
piration of  twenty-four  hours  after  the  command  to  pay. 

Art,  199.  Such  command  must  be  intimated  to  the  owner  of 
the  vessel  in  person,  or  left  at  his  domicile,  if  the  process  is  at  the 
suit  of  a  g-eneral  creditor. 

But  if  it  be  at  the  suit  of  a  creditor  whose  debt  is  privileged 
within  the  provisions  of  art.  2.,  the  service  of  such  command  on 
the  master  of  the  vessel  will  be  v^ood. 

Art.  2.00.  The  huisder  states  in  his  proces- verbal,  (83) 

The  name,  profession  and  place  of  abode  of  the  creditor  for 

whom  he  acts; 
The  document  which  is  the  warrant  for  his  proceedins^; 
The  amount  of  the  debt  for  the  recovery  of  which  the' pro- 
ceeding takes  place; 
The  domicile  elected  by  the  plaintiff,  as  well  in  the  town 
or  place  where  the  court  is  held  which  has  coc;nizance 
of  the  cause,  as  in  that  where  the  vessel  is  moored;  (84) 
The  names  of  the  owners  and  master  of  the  vessel; 
Her  name,  description  and  tonnage. 
He  enumerates  and  describes  her  boats,  rigging,  out-fits 

and  provisions. 
He  places  a  guardian  or  keeper  on  board. 
Art.  201.  If  the  owner  of  the  vessel  seized  resides  within  the 

greatl}-  sirapUfietl  with  respect  to  ships,  although  in  substance  they  appear  to  he 
the  same.  4.  By  arrest  of  the  defendant's  body,  which  the  French  law  calls  con- 
trainte  par  corps  {coercion  by  imprisonment.)  13ut  this  can  never  take  place,  ex- 
cept on  a  decree  containing  a  clause  to  that  effect,  nor  can  sucli  a  decree  be  made, 
but  in  the  cases  provided  by  law.  All  judgments  on  mercantile  contracts  contain 
the  clause  of  contrainte  par  corps. 

Every  execution  is  preceded  by  a  notice  of  the  judgment  duly  served  on  the  de- 
fendant, and  accompanied  with  a  command  to  pay  within  a  given  time,  or  other- 
wise, that  execution  of  the  judgment  shall  be  made.  Such  is  the  regular  course  of 
the  ci^iI  law.  In  the  court  of  admiralty  in  England,  which  pixjceeds  according  to 
the  forms  of  the  Roman  system  of  jurisprudence,  an  execution  is  always  preceded 
by  a  monition  to  the  defendant  to  pay  the  money  decreed  within  fifteen  days, 
which  is  styled  a  monition  for  sort  principal  and  costs.  Mariott's  Formulare  In- 
strument, p.  334. 

We  have  thought  that  this  explanation  woiild  not  be  useless  to  enable  our 
readers  to  undei^stand  the  full  meaning  of  many  things  contained  in  this  and  the 
succeeding  titles, 

(83)  We  have  already  explained  in  the  notes  to  the  second  title  of  the  firet 
book,  the  nature  and  meaning  of  a  proces  verbal.  In  this  case,  it  might  be  called 
the  return  of  the  officer,  it  it  were  made  in  pursuance  of  an  oixler  from  some  tri- 
bunal, but  he  is  not  even  bound  to  certify  it  to  the  court,  unless  called  upon  so  to 
do.  It  is,  nevertheless,  the  foundation  of  the  suit  which  takes  place  in  order  to  ob- 
tain or  prevent  the  sale  of  the  property,  if  that  may  be  called  a  suit,  the  first  step 
towards  which  is  an  execution.  We  are  not,  liowever  without  some  analogous 
proceedings,  in  our  own  law;  such,  for  instance,  as  the  mode  of  inforcing  the  pa}'- 
ment  of  rents  by  distress,  and  the  summary  process  which  takes  place  on  obli- 
gations coupled  with  warrants  of  attorney  to  confess  judgment.  With  some  imma- 
terial variances  in  the  forms,  the  principle  on  which  these  legal  remedies  are 
founded,  appears  to  be  pi-ecisely  the  same  with  that  of  the  parata  executio  of  the 
French  law    The  courts  may  always  set  those  executions  aside,  on  cause  slioAvn. 

(84)  The  plaintiff  must  elect  a  domicile  in  both  those  places,  that  he  may  regu- 
larly be  served  there  with  legal  process,  if  there  be  occasion. 
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jurisdiction  of  the  tribunal,  the  plaintiff  must  within  three  days, 
cause  a  certified  copy  of  the  proces-verbal  of  seizure  to  be  served 
upon  him,  and  cause  him  to  be  summoned  to  appear  before  the 
tribunal,  to  show  cause  why  the  sale  of  the  vessel  shall  not  be  de- 
creed. 

If  the  owner  do  not  reside  within  the  jurisdiction  of  the  tribu- 
nal, the  copy  and  summons  are  served  on  the  master  of  the  vessel 
under  seizure,  and  in  his  absence  on  his  representative  or  that  of 
the  owner,  and  the  term  of  three  days  is  to  be  inlarged  by  one  day 
for  each  two  and  half  viyriametre&  distance  from  the  place  of  his 
domicile. 

If  the  owner  be  a  foreigner,  residing  out  of  France,  the  copy  of 
the  proces-verbal  and  summons  are  to  be  served  according  to  the 
directions  of  art.  69  of  the  code  of  civil  proceedings. 

Art.  202.  If  the  vessel  under  seizure  be  of  less  than  ten  tons 
burthen,  three  proclamations  shall  be  made,  and  three  public  no- 
tices given  of  the  intended  sale. 

These  proclamations  shall  be  made  and  public  notices  given 
once  a  week,  during  three  successive  wrecks,  at  the  exchange  and  in 
the  principal  square  of  the  town  where  the  vessel  is  moored. 

Notice  thereof  shall  be  also  given  by  an  advertisement  in  one  of 
the  newspapers  printed  in  the  city,  or  town  where  the  court  is 
held,  and  if  there  be  no  newspaper  printed  there,  the  advertise- 
ment shall  be  inserted  in  one  of  those  printed  in  the  department. 

Art.  203.  Written  or  printed  notices  are  also  affixed  or  posted 
up  within  two  days  after  each  proclamation, 

On  the  main  mast  of  the  vessel  under  seizure, 
In  the  public  square  of  the  town  or  place,  and  on  the  wharf 
where  the  vessel  is  moored,  and  also  at  the  exchange. 
Art.  204.  The  proclamations,  notices  and  handbills  must  state: 
The  plaintiff's  name,  profession  and  place  of  abode; 
The  documents  or  evidences  of  title  on  which  his  demand 

is  founded; 
The  amount  of  the  sum  due  to  him; 

The  domicile  which  he  has  elected  in  the  city  or  town 
where  the  court  is  held,  and  in  that  where  the  vessel  is 
moored; 
The  name  and  domicile  of  the  owner  of  the  ship; 
Her  name  and  that  of  the  master,  and  whether  she  is  fitting 

out  or  ready  for  sea; 
Her  tonnage; 

The  place  where  she  is  lying  or  afloat; 
The  name  of  the  plaintiff's  attorney; 
The  first  setting  up  at  auction  and  the  first  bid; 
The  days  appointed  for  further  biddings  in  open  court.  (85) 

(85)  Individual  sales  in  France  are  made  at  the  bar  of  a  court  of  justice,  in  the 
presence  of  a  judge,  who  superintends  the  same,  and  by  I)is  decree  adjudges  \\\Q 
property  to  the  last  and  highest  bidder.  Hence  tliose  sales  are  called  adjudications. 
No  bill  of  sale  is  made  to  the  purchasei-.  A  copy  of  the  judge's  decree  aiul  the 
proper  officer's  receipt  for  the  purchase  money  are  his  only  evidences  of  title. 
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Art.  205.  After  the  first  setting  up  or  outcry,  the  biddings  are 
to  be  continued  on  the  day  mentioned  in  the  handbill. 

The  judge  who  is  appointed  to  superintend  the  sale,  continues 
to  receive  the  bids  from  week  to  week  upon  a  certain  day  by  him 
appointed. 

Art.  206.  After  the  third  setting  up,  the  vessel  is  adjudged  on 
the  extinction  of  the  lights  (86)  to  the  last  and  highest  bidder, 
without  any  other  formality. 

The  judge  may  grant  one  or  two  postponements,  each  of  one 
Week. 

Notice  thereof  shall  be  given  by  proclamations  and  handbills. 

Art.  207.  If  the  vessel  under  seizure  be  a  barque,  shallop,  boat, 
or  other  small  craft  of  ten  tons  burthen  or  under,  the  sale  shall  be 
definitively  Concluded  at  the  first  court  after  proclamation,  made  on 
three  successive  days  on  the  wharf,  and  handbills  posted  up  on  the 
mast  if  there  be  any,  or  on  Uic  most  conspicuous  part  of  the  vessel, 
and  at  the  courihoubc  door. 

The  sale  shall  not  take  place  until  the  expiration  of  eight  com- 
plete days  after  the  notice  of  the  seizure. 

Art.  208.  The  judicial  sale  of  the  vessel  puts  an  end  to  the 
functions  of  the  master,  saving  his  claim  for  damages  against  all 
whom  it  may  concern. 

Art.  209.  The  purchasers  of  the  vessel  (of  whatever  descrip- 
tion) shall  be  bound  within  four  and  twenty  hours  after  the  decree 
of  adjudication,  to  pay  the  purchase  money  or  bring  in  the  same, 
without  costs  or  charges,  into  the  registry  of  the  tribunal  of 
commerce,  under  pain  of  being  compelled  thereto  by  imprison- 
ment. (87) 

If  the  money  be  not  paid  or  brought  into  court  as  aforesaid,  the 
vessel  shall  again  be  exposed  to  sale  and  definitively  sold  three  days 
after  the  issuing  of  one  single  new  proclamation  and  public  notice, 
at  the  expense  and  risk  of  the  defaulters,  who  shall  be  compelled  by 
arrest  of  their  bodies  to  pay  the  deficiency  with  damages  and  costs. 

Art.  210.  All  applications  of  third  persons  claiming  an  interest 
in  the  property  seized,  for  severing  their  interest  from  that  of  the 
defendant,  must  be  made  and  filed  in  the  registry,  before  the  sale 
is  consummated  by  a  decree  of  adjudication. 

If  such  applications  be  only  made  after  the  adjudication  has 
taken  place,  they  shall  be,  of  course,  converted  into  oppositions  to 
the  payment  of  the  proceeds  of  the  sale. 

Those  sales  are  conducted  with  ^eat  form;  long,  minute  and  excessively  tedious 
proces  verbaux  are  made  of  every  tiling  which  takes  place  there,  to  the  g^eat 
emolument  of  the  officers  of  justice,  who  receive  stated  fees  for  each  sitting  called 
vacation.  The  amount  of  those  fees  is  not  a  little  increased  by  the  circumstance 
that  the  sales  (unless  the  property  be  of  tiifling  value)  are  never  concluded  in  one 
day,  but  are  adjourned  from  time  to  time,  in  order,  it  is  said,  to  give  a  fairer  chance 
to  the  bidders. 

(86)  These  sales  are  made  according  to  ancient  form,  by  inch  of  candle. 

(87)  That  is  to  say,  by  a  summary  decree  containing  the  clause  of  contrainie 
par  corps i  as  above  mentioned,  note  8'2, 
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Art.  211.  The  applicant  or  opponent  shall  have  three  days  al- 
lowed him  to  state  the  grounds  of  his  application  or  opposition.  ' 
The  defendant  shall  have  three  days  to  give  in  his  answer. 

The  cause  shall  be  brought  to  a  hearing  on  a  simple  citation. 

Art  212.  Oppositions  to  the  payment  of  the  proceeds  of  the 
sale,  shall  only  be  received  within  three  days  after  the  adjudica- 
tion. After  the  expiration  of  that  time,  they  shall  no  longer  be  ad- 
mitted. 

Art.  213.  The  opposing  creditors  shall  be  bound  to  exhibit  and 
file  in  the  registry  the  evidences  of  their  debts,  within  three  days 
after  the  service  of  a  citation  upon  them  to  that  effect,  by  the  cre- 
ditor who  is  plaintiff  in  the  attachment,  or  by  the  garnishee;  in  de- 
fault whereof,  they  shall  be  excluded  from  the  distribution  of  the 
proceeds  of  the  sale. 

Art.  214.  The  admission  of  the  creditors  and  the  distribution 
of  the  monies,  are  made,  as  to  privileged  creditors,  according  to 
the  order  of  priority  prescribed  by  tit.  1.  art.  2.  of  this  book;  all 
other  creditors  (88)  come  in  together  /zarj  fiassUy  in  proportion  to 
their  respective  demands. 

Every  admission  of  a  claim  includes  principal,  interest  and  costs. 

Art.  215.  A  ship  on  the  point  of  sailing  is  not  liable  to  be 
seized,  except  for  debts  contracted  for  the  voyage  which  she  is 
about  to  undertake;  and  even  in  the  latter  case,  the  attachment  is 
dissolved,  on  security  being  given. 

A  ship  is  considered  to  be  on  the  point  of  sailing,  when  she  is 
cleared  at  the  customhouse,  and  the  captain  is  in  possession  of  her 
dearance. 

TITLE  III. 

Of  Owners  of  Ships. 

Art.  216.  Every  owner  of  a  ship  or  vessel  is  civilly  responsible 
for  the  acts  of  the  master,  in  every  thing  which  relates  to  the  ves- 
sel and  her  voyage. 

This  responsibility  ceases  by  the  abandonment  of  the  ship  and 
her  freights.  (89) 

Art.  217.  The  owners  of  armed  vessels  are  not,  however,  an- 
swerable for  acts  of  violence  and  depredations  committed  at  sea 
by  the  armed  jnen  on  board,  or  by  their  crews  beyond  the  amount 
of  the  security  which  they  have  given,  unless  they  have  been  prin- 
cipal parties  or  accomplices  in  the  same.  (90) 

(88)  That  is  to  say,  all  creditors  otiterwise  iatitled  to  a  lien  on  the  property;  for 
creditors  by  simple  contract,  .vliose  debts  are  neither  sanctioned  by  a  judgment, 
nor  evider.ced  by  a  notarial  act  or  other  matter  of  record,  are  not  intitled  to  come 
in  for  a  share  of  the  proceeds. 

(89)  The  same  thing  is  provided  by  the  ordinance  of  Rotterdam,  and  by  the 
British  statute,  7  Geo.  2.  c.  15. 

(90)  This  is  contrary  to  the  opinion  of  BynkersJioek,  who  thinks  that  owners 
of  privateers  ought  to  be  indefiuitely  bound  for  the  acts  of  those  whom  they  em- 
ploy. Law  of  War,  c,  19. 
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Art.  218.  The  owner  of  a  vessel  may  dismiss  the  master  with- 
out being  liable  to  make  any  indemnity,  unless  there  be  an  agree- 
ment in  writing  to  the  contrary. 

Art.  219.  If  the  master  so  dismissed  is  a  part  owner  of  the 
vessel,  he  may  renounce  his  part  ownership  and  demand  the  re- 
imbursement of  the  capital  representing  his  share. 

The  amount  of  that  capital  is  to  be  determined  by  arbitrators 
agreed  upon  by  the  parties,  or  nominated  ex  officio. 

Art.  220.  In  every  thing  which  concerns  the  joint  interest  of 
the  owners,  the  opinion  of  the  majority  in  vakie  shall  prevail. 

The  vessel  shall  not  be  adjudged  to  be  sold,  in  order  to  a  distri- 
bution of  the  proceeds  between  the  several  owners,  except  on  the 
application  of  the  majority  in  value  of  the  said  owners,  unless 
there  be  a  written  agreement  to  the  contrary. 

TITLE  IV. 

Of  the  Cafitain  or  Master. 

Art.  221.  Every  captain  or  master  intrusted  with  the  care  an^ 
management  of  a  ship  or  other  vessel,  is  answerable  even  for  the 
slight  faults  which  he  may  commit  while  acting  in  that  capacity. 

Art.  222.  He  is  responsible  for  the  goods  laden  on  board  of  his 
vessel. 

He  gives  a  receipt  for  the  same  which  is  called  a  bill  of  lading. 
Art.  223.  It  belongs  to  the  master  to  hire  and  engage  the  mari- 
ners and  other  persons  employed  under  him  on  board  of  his  ves- 
sel; but  he  must  do  it  in  concert  with  his  owners,  when  in  the  place 
of  their  residence. 

Art.  224.  The  master  keeps  a  book  (91)  or  register,  paged  and 
flourished  by  one  of  the  judges  of  the  tribunal  of  commerce,  or  by 
the  mayor  or  his  assistant,  where  there  is  no  tribunal  of  com- 
I  merce. 

This  book  or  register  contains: 

The  resolutions  taken  during  the  voyage, 
The  receipts  and  expenditures  of  the  vessel  or  concerning 
the  same,  and  generally  every  thing  which  relates  to  his 
business  and  duty  as  master,  and  every  thing  which  may- 
be the  subject  of  an  account  to  be  rendered,  or  of  a  de- 
mand to  be  made. 
Art.  225.   The  master  before  taking   his  cargo  on  board,   is 
bound  to  cause  the  vessel  to  be  surveyed  (92)  in  manner  and  form 
as  prescribed  by  the  regulations.  (93) 

(91)  This  book  is  called  in  French  llvre  de  par  dessus  bord.  and  in  the  Spanish 
language  from  which  this  denomination  ajipears  to  be  derived,  I'bro  de  sobordo.  It 

'h  diiFerent  trom  the  log  book,  which  is  adlef]  Journal  de  route. 

(92)  In  order  to  ascertain  whether  or  not  she  is  seaworthy,  and  that  the  lives  of 
itJie  men  and  the  property  of  the  shippers  and  underwriters  may  not  be  wantonly 

'  exposed. 

(93)  Par  le-'i  rejJements.  The  American  reader  will  perhaps  be  at  a  loss  to  un- 
l^erslrand  what  are  those  resrlejusnt^  er  regulations  so  often  referred  to  io  the 
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The  firoceS'verbal  of  survey  is  deposited  of  record  in  the  registrjr 
of  the  tribunal  of  commerce,  and  a  certified  copy  thereof  is  de- 
livered to  the  master. 
Art.  226.  The  master  is  bound  to  keep  on  board  of  his  vessel, 
The  bill  of  sale  or  other  evidence  of  the  owner's  property 

therein, 
The  acte  de  Francisation^  (94) 
The  role  (Tequipage  or  muster  roll,  (95) 
The  bills  of  lading  and  charter  parties. 
The  proces  verbal  of  survey, 

The  customhouse  receipts  for  the  duties,  or  certificates  (96} 
that  security  has  been  duly  given  for  the  same. 
Art.  227.  The  master  is  bound  to  be  on  board  of  his  vessel 
when  she  enters  or  sails  out  of  ports,  harbours  or  rivers.  • 

Art.  228.  In  case  of  disobedience  to  any  thing  contained  in  the 
four  next  preceding  articles,  he  shall  be  responsible  to  those  con- 
cerned in  the  vessel  and  her  cargo,  for  ail  the  consequences  which 
may  result  therefrom. 

Art  229.  If  the  master  load  any  merchandise  on  the  deck  of  his 
vessel,  without  the  consent  of  the  shipper,  in  writing,  first  had  and 
obtained,  he  shall  be  answerable  for  all  the  damage  which  may 
happen  to  the  same. 

course  of  this  code.  It  is  proper,  therefore,  to  give  some  explanation  of  them. - 
By  the  44th  article  of  the  constitution  of  France,  of  November,  1799,  com- 
monly called  the  Consular  constiUitiony  it  is  provided:  That  the  laws  to  be  enacted 
are  to  be  proposed  in  the  first  instance  by  the  government  to  the  legislative  body, 
and  that  the  government  is  empowered  to  make  the  necessary  regulations  to  in- 
sure  their  execution.  By  virtue  of  this  constitutional  clause,  Bonaparte  has  ac- 
croached to  himself  exclusively  a  considerable  proportion  of  the  legislative  power. 
In  fact,  the  legislature  is  not  permitted  at  present  to  interfere  but  with  the  mere 
outlines  of  general  legislation,  all  matters  of  detail  are  considered  as  properlj 
within  the  sphere  of  the  regulating  power,  which  is  the  emperor  himself  Thus  in 
the  present  code,  book  iv.  it  is  pi'Ovided  that  there  shall  be  in  France  tribimals  of 
conmercei  but  their  number  and  the  places  where  they  are  to  be  established,  are 
to  be  determined  by  the  regulations,  that  is  to  say,  by  special  laws  made  by  the 
emperor  alone,  without  the  concurrence  of  the  legislative  body.  Those  regulations 
are  of  various  kinds,  and  receive  various  denominations,  according  to  the  particular 
department  which  is  to  carry  them  into  execution.  There  are  regulations  oi^  ge- 
neral a7id  special  police,  regulations  o^  general  administration,  and  others,  which 
are  in  fact  laws  under  another  denomination.  It  is  easy  to  conceive  how  easily  by 
this  means  Bonaparte  may  make  himself  the  sole  legislator  in  France,  and  how 
he  may  modify  and  alter  the  existing  laws  at  his  pleasure,  under  color  of  this  re- 
gulating power. 

(94)  This  is  an  instrument  in  nature  of  a  register,  the  object  of  which  is  to 
prove  that  the  vessel  is  a  French  bottom,  and  in  titled  to  sail  under  the  French 
flag. 

(95)  We  have  already  explained  the  nature  and  form  of  this  instrument  ante 
note  78.  There  is  no  proper  denomination  for  it  in  the  English  language,  tlie 
t'ontract  between  the  mariners  and  the  master  being  only  evidenced  in  Great  Bri- 
tain and  America,  by  a  private  written  agreement  called  seamen^ s  articles.  It  is 
called  in  the  Spanish  language,  rol  de  tripnlacio7i.  Among  the  Northern  nations 
of  Europe,  where  it  is  generally  in  use,  it  is  denominated  muster  roll; — Germ. 
muster  rolle; — L.  Dutch,  monster  roll; — Dan.  mynster  rulle; — Swed.  mxnste)\ 
rulle. 

(96)  Those  certificates  are  called  acqidts  d  cautio7i. 
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This  article  is  not  applicable  to  the  coasting  trade. 

Art.  230.  Nothino-can  exempt  the  master  from  responsibility 
but  the  proof  of  inevitable  accident  or  irresisiible  force.  (97) 
^  Art.  231.  The  master  and  mariners  cannot  be  arrested  for 
civil  debts  while  on  board  of  a  vessel  ready  to  put  to  sea;  or  in  boats 
going  or  returning  to  or  from  such  vessel,  except  it  be  for  debts 
contracted  for  the  voyage  which  she  is  about  to  perform,  nor  can 
they  be  arrested,  even  in  that  case,  if  they  give  security  for  the 
debt. 

Art.  232.  The  master  cannot,  while  in  the  place  where  his 
owners  or  their  representatives  reside,  cause  repairs  to  be  made  to 
the  vessel,  purchase  sails,  cordage  or  other  articles  for  the  same, 
take  up  money  on  bottomry  for  that  purpose,  or  let  her  out  to 
freight  without  their  special  consent  first  had  and  obtained. 

Art.  233.  If  a  vessel  be  let  out  to  freight  with  the  consent  of 
the  owners,  and  any  of  them  refuse  to  contribute  their  share  of  the 
necessary  expense  to  equip  her  for  sea,  the  master  may  in  that 
case,  having  first  obtained  a  judge's  order  for  that  purpose,  take  up 
money  on  bottomry  for  the  account  of  the  part  owners  so  refusing, 
on  their  share  of  the  vessel,  within  four  and  twenty  hours  after 
summoning  them  to  pay  their  quota  of  the  expenses. 

Art.  234.  If  in  the  course  of  a  voyage  it  becomes  necessary  to 
repair  a  vessel  or  purchase  provisions  for  her,  the  master  after 
proving  the  necessity  thereof  by  a  firoces  verbal  signed  by  the 
officers  and  principal  men  of  the  crew,  may,  being  previously  au- 
thorized thereto,  if  in  France,  by  the  tribunal  of  commerce,  and  in 
default  thereof,  by  a  justice  of  the  peace,  and  in  foreign  countries, 
by  the  French  consul,  or  if  there  be  no  consul,  by  the  competent 
local  authority,  take  up  money  on  the  vessel  at  maritime  risk, 
or  he  may  pawn  or  sell  some  of  the  merchandise  to  the  amount 
required  and  duly  proved  as  aforesaid. 

The  owners,  or  the  master  as  their  representative,  shall  account 
for  the  merchandise  thus  sold  according  to  the  market  price  of 
goods  of  the  same  nature  and  quality  in  the  port  of  delivery  at  the 
time  of  the  vessel's  arrival  there. 

Art.  235.  The  master  before  he  sets  sail  from  a  foreign  port  or 
French  colony  on  his  return  to  France,  shall  be  bound  to  forward 
to  his  owners,  or  their  representatives,  an  account  signed  by  him 
of  the  quality  and  price  of  the  goods  laden  on  board  of  his  vessel 
and  of  the  sum  of  money  which  he  has  borrowed,  together  with 
the  names  and  places  of  abode  of  the  lenders. 

Art.  236.  If  a  master  without  necessity,  take  up  money  upon 
the  body,  provisions  or  equipment  of  his  vessel,  pawn  or  sell 
merchandise  or  provisions,  or  exhibit  in  his  accounts  false  state- 
ments of  average,  or  fictitious  items  of  disbursement,  he  shall  be 
responsible  for  the  same  to  the  owners  and  shippers,  and  personally 
bound  to  refund  the  moneys  and  pay  the  value  of  the  merchandise, 


(97)  Obctaeles  deforce  mcjeur".. 
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and  shall  moreover  be  liable  to  a  criminal  prosecution,  if  there  be 
cause  for  it. 

Art.  237.  The  master  cannot  sell  the  vessel  without  a  special 
power  from  the  owners^  on  pain  of  the  sale  being  declared  null  and 
void,  except  only  in  case  it  should  be  legally  proved  that  she  was 
not  seaworthy. 

Art.  238.  The  master  of  a  vessel  hired  for  a  voyage,  is  bound 
to  perform  it,  on  pain  of  being  obliged  to  indemnify  the  owners  and 
afPreigbtcrs  for  all  losses,  damages  and  expenses,  which  may  re- 
sult from  his  refusal  or  neglect. 

Art.  239.  The  master  of  a  vessel  who  sails  as  a  part  owner  (98) 
cannot  carry  on  any  traffic  or  commercial  dealing  for  his  separate 
account,  unless  there  be  an  agreement  to  the  contrary. 

Art.  -HO.  iij  case  of  an  infringement  of  the  prohibition  contained 
in  the  next  preceding  article,  the  merchandise  shipped  by  the 
master  for  his  separate  account,  shall  be  forfeited  to  the  other  part 
owners. 

Art.  241.  The  master  cannot  abandon  his  vessel  during  the 
voyage,  however  great  the  danger  may  be,  without  the  advice  of 
the  officers  and  principal  mariners;  and  in  that  case,  he  is  bound  to 
carry  off  with  him  the  money  and  most  valuable  merchandise  that 
he  has  on  board,  and  v/hich  may  be  removed,  under  pain  of  being 
personally  answerable  for  the  same. 

If  the  money  or  goods  so  taken  out  of  the  vessel  are  lost  by  any 
accident,  the  master  is  no  longer  responsible  for  the  same. 

Art.  242.  The  master  of  a  vessel  is  bound,  within  four  and 
twenty  hours  afier  his  arrival,  to  cause  his  book  or  register  to  be 
cxamhied  and  certified  by  the  proper  magistrate,  and  to  make  his 
repprt  (99)  in  due  form. 

The  report  must  specify: 
The  time  and  place  of  his  departure, 
The  course  of  his  navigation, 
The  dangers  which   he  has  encountered, 
The  disturbances  which  may  have  happened  on  board  of  the 
vessel,   and   all   the    remarkable  circumstances   of  his 
voyage. 

(98)  .3  p^"'ifit  commvn.  This  is  particular!)'  applicable  to  fishing  and  whaling; 
voyages,  which  are  generally  undertaken  in  partnership  between  the  owners  and 
master,  and  even  the  mariners.  Xavigation  in  ancient  times  was  carried  on  almost  ' 
entirely  in  that  manner,  as  sufficiently  appears  from  the  Consolato  del  JMare.  The 
same  custom  still  prevails  at  this  day  in  the  Ottoman  dominions,  where  both  vessel 
and  cargo  are  the  joiiit  propert)'  of  the  owner,  master  and  mai'iners.  It  often  hap- 
pens that  Avhen  a  parcel  of  goods  is  sold  out  of  a  Greek  vessel,  the  crew  are  called 
together  to  give  their  advice  and  consent  to  the  terms  of  the  contract. 

(09)  This  is  the  same  thing  in  substance  as  what  with  us  is  called  a  sea  protest, 
witli  this  difference,  that  in  Fiance  as  well  as  in  Spain  and  in  some  other  countries, 
it  is  made  in  the  more  solemn  form  of  a  report  of  the  master  to  some  judicial  au- 
thority-, confirmed  by  the  examination  upon  oath,  of  the  officers  and  part  of  the 
crew.  In  England  it  is  simply  made  in  the  form  of  a  voluntary  affidavit  of  the  mas- 
ter, and  spme  of  the  marinei's,  before  a  uotary  public  or  justice  of  the  peace,  and 
is  no  evidence  whatever  in  trials  at  law. 
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Art.  243.  The  report  is  made  at  the  registry  before  the  presi- 
dent of  the  tribunal  of  commerce. 

In  places  where  there  is  Jio  tribunal  of  commerce,  the  report  is 
made  before  the  jusace  of  the  peace  of  the  district. 

The  justice  of  the  peace  before  whom  the  report  is  made,  is 
bound  to  forward  it,  without  loss  of  time,  to  the  president  of  the 
nearest  tribunal  of  commerce. 

In  both  cases,  the  report  is  deposited  of  record  in  the  registry  of 
the  tr ib  u  n  al  o  f  c  o  m  m  e  r c  e . 

Art.  244.  If  the  vessel  puts  into  a  foreign  port,  the  master  is 
bound  to  appear  personally  before  the  consul  of  France,  to  make 
his  report  to  him  and  take  from  him  a  certificate,  slating  the  dates  of 
his  arrival  and  departure,  and  the  nature  and  condition  of  his  cargo. 

Art.  245  If  in  the  course  of  the  voyage,  the  muster  of  a  vessel 
is  compelled  to  put  into  a  French  port,  he  is  bound  to  declare  to 
the  president  of  the  tribunal  of  commerce  of  the  same  port,  the 
reasons  which  obliged  him  to  put  in  there. 

In  places  where  there  is  no  tribunal  of  commerce,  the  declaration 
is  to  be  made  to  the  justice  of  the  peace  of  the  district. 

If  the  vessel  be  forced  to  put  into  a  foreign  port,  such  declaration 
is  to  be  made  to  the  consul  of  France,  and  if  there  be  no  consul  to 
a  magistrate  of  the  place. 

Art.  246.  The  master  of  a  vessel  who  in  consequence  of  ship- 
wreck or  other  cause,  has  escaped  alone  or  wiih  part  of  his  crew, 
is  bound  to  appear  before  the  judge  of  the  place,  and  if  there  be  no 
judge,  before  any  other  civil  authorify,  there  to  make  his  report  and 
prove  the  same  by  those  of  his  crew  who  have  escaped  with  him, 
and  to  take  a  certified  copy  thereof. 

Art.  247.  In  order  to  prove  the  facts  stated  in  the  captain's  re- 
port, the  judge  takes  the  depositions  of  the  crew,  and  if  possible  of 
the  passengers,  and  when  necessary  collects  such  other  evidence  as 
the  case  may  lequire. 

Reports  not  thus  proved  are  not  admitted  in  evidence  in  favour 
of  the  master,  and  are  not  available  in  courts  of  justice,  except  the 
master  should  have  escaped  alone  to  the  place  where  the  report  is 
made. 

Such  reports  are  only  admitted  as  fxrimd  fade  evidence,  and 
may  be  rebutted  by  contrary  proof. 

.  Art.  248.  Except  in  cases  of  imminent  danger  the  master  can- 
not unlade  any  merchandise  (100)  before  he  has  made  his  report, 
on  pain  of  being  prosecuted  criminally. 

Art.  249  If  provisions  fail  during  the  voyage,  the  master  may, 
with  the  advice  of  the  officers  and  principal  mariners,  compel  those 
who  have  a  private  stock  of  provisions  to  deliver  uj)  the  same  for 
the  use  of  all  on  board.  He  will  be  bound  however  to  pay  to  them 
the  value  thereof. 

(100)  Because  if  he  reports  that  the  cargo  has  suffered  damage,  a  survey  thereof 
immediatelj'  takes  place,  by  which  it  is  ascevt;\ined  whether  the  damage  has  been 
occasioned  by  the  perils  of  "tiie  sea,  or  by  bad  stowage  or  other  fault  of  the  i^.iastei-, 
v.ho  in  that  case  is  responsible. 
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TITLE  V. 
Of  the  Hiring"  and  Wages  of  Stamen, 

Art.  250.  The  terms  and  conditions  of  the  engagement  of  the 
master  and  crew  of  a  vessel,  are  evidenced  by  the  role  d'eguifiage, 
or  bv  articles  of  agreement  (101)  made  between  the  parties. 

Art.  25  1.  The  master  and  mariners  cannot  under  any  pretence, 
ship  merchandise  on  board  of  the  vessel  for  their  own  private  ac- 
count, without  leave  of  the  owners  and  paying  freight  therefor, 
unless  they  are  thereto  authorized  by  the  terms  of  their  contract. 

Art.  252.  If  before  the  sailing  of  the  ship,  the  voyage  be  broken 
up  by  the  act  of  the  owners,  master  or  affreighters,  the  seamen 
hired  for  the  voyage  or  by  the  month,  are  to  be  paid  for  the  time 
during  which  they  have  been  employed  in  rigging  and  fitting  out 
the  vessel.  They  retain  as  an  indemnity,  the  earnest-money  which 
they  have  received. 

If  they  have  not  received  any  money  in  advance,  they  are  intitled 
by  way  of  indemnity  to  one  month's  wages  at  the  rate  mentioned 
in  the  agreement. 

If  the  voyage  be  broken  up  after  it  is  begun,  the  seamen  hired 
for  the  voyage  are  to  be  paid  the  whole  of  their  stipulated  wages. 

Seamen  hired  by  the  month,  receive  their  wages  for  the  time 
that  they  have  been  employed  on  board  of  the  vessel,  and  further 
by  way  of  indemnity,  one  half  of  their  wages  for  the  presumed 
duration  of  the  remainder  of  the  voyage  for  which  they  were 
hired. 

Seamen  hired  for  the  voyage  or  by  the  month,  receive  more- 
over, a  sum  (102)  of  money  sufficient  to  enable  them  to  return  to 
the  place  from  whence  the  vessel  sailed,  unless  the  master,  owners 
or  affreighters  will  procure  them  a  passage  on  board  of  another 
vessel  sailing  for  the  same  place. 

Art.  253.  If  trade  be  prohibited  with  the  place  to  which  the 
vessel  is  bound,  or  if  she  be  embargoed  or  detained  by  order  of  the 
government  before  the  voyage  has  begun: 

The  seamen  shall  only  be  paid  for  the  time  that  they  have  been 
employed  in  the  fitting  out  of  the  vessel. 

Art.  254.  If  the  prohibition  of  trade  or  detention  of  the  vessel 
take  place  during  the  course  of  the  voyage; 

(101)  Articles  of  agreement  at  present  are  seldom  made  except  between  the 
owners  ancl  master,  or  wlieii  there  are  particular  conventions  between  the  master 
and  some  of  the  officers.  For  as  to  the  marineis  and  officers  crenerall}-,  the  role 
((equipage  sni)erse<les  the  necessity  of  any  other  writing:,  and  is  itself  conclusive 
evidence"  of  what  it  contains,  so  that  no  proof  whatever  can  be  admitted  to  the 
contraiy.  1  ValiiCs  Com.  677. 

(102)  This  sum  of  money  is  called  in  French  cmiduite,  and  is  calculated  at  so 
much  per  lenf^ie,  acconling;  to  the  len^h  of  the  voyag^e  to  be  performed.  Before 
the  revolution,  the  law  had  fixed  it  at  three  sols  per  league  for  the  officers  of  the 
ship,  .ind  two  sols  for  the  mainners.  Afterwards  it  was  increased  to  three  sols  per 
league  for  mere  apprentices,  and  proportionally  for  officers  and  mai'iners,  1  Vaiin 
7b5.  AVhat  sums  have  been  fixed  by  the  raodcrii  )-e:f7iiatio7is,  we  do  not  know. 
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In  the  case  of  prohibition  of  trade,  the  seamen  are  paid  in  pro- 
portion to  the  time  of  their  actual  service. 

If  the  vessel  be  detained,  they  are  intiilcd,  if  hired  by  the  month, 
to  one  half  of  their  waives  during  the  deteniion. 

Seamen  hired  for  the  voyage,  receive  the  full  wages  stipulated 
by  their  agreement. 

Art.  255.  If  the  voyage  be  prolonged,  the  pay  of  the  seamen 
hired  for  the  voyage  is  proportionally  increased. 

Art.  256.  If  the  vessel  be  unladen  voluntarily  at  a  nearer  port 
than  that  mentioned  in  the  charter-party,  no  deduction  shall  be 
made  from  their  wages  on  that  account. 

Art.  257.  If  the  hire  of  the  seamen  be  a  share  of  the  profits  or 
freight,  and  the  voyage  be  broken  up,  delayed  or  prolonged,  by 
some  accident  or  circumstance  of  irresistible  force,  no  indemnity, 
nor  increase  of  wages  is  due  to  them  in  consequence  thereof. 

But  if  the  breaking  up,  delay  or  prolongation  of  the  voyage  is 
occasioned  by  the  fault  of  the  shippers  or  affreighters,  they  shall 
be  intitled  to  a  share  of  the  demurrage  or  other  indemnity  which 
shall  be  adjudged  to  the  vessel  or  her  owners. 

Such  demurrage  or  indemnity  shall  be  distributed  among  the 
owners  of  the  vessel  and  the  master,  officers  and  crew  in  the  same 
proportion  as  the  freight  should  have  been. 

If  the  delay  be  occasioned  by  the  fault  of  the  master  or  owners, 
they  shall  be  bound  to  indemnify  the  mariners  therefor. 

ArV.  258.  If  the  ship  be  captured,  stranded  or  wrecked,  and 
ship  and  goods  be  entirely  lost,  the  mariners  are  not  entitled  to 
any  wages. 

They  are  not  obliged  to  refund  the  advances  which  they  have 
received. 

Art.  259.  If  some  part  of  the  vessel  be  saved  from  the  wreck, 
the  seamen  hired  for  the  voyage,  or  by  the  month,  are  paid  the 
wages  due  to  them,  out  of  the  materials  saved. 

But  if  the  materials  be  not  sufficient,  or  if  merchandise  only  has 
been  saved,  they  shall  be  paid  out  of  the  freight  which  shall  be 
considered  as  an  auxiliary  fund  for  the  purpose.  (103) 

Art.  260.  Seamen  whose  hire  is  a  share  of  the  frciglu,  are  paid 
their  wages  only  out  of  the  freight  in  proportion  to  the  master's 
share. 

Art.  261.  Whatever  be  the  terms  or  conditions  on  which  sea- 
men have  been  hired,  they  are  to  be  paid  for  their  time  and  la- 
bour, expended  in  saving  parts  of  the  vessel,  or  goods  from  ship- 
wreck. 

Art.  262.  If  a  seaman  be  wounded  in  the  service  of  the  ship,  or 
fall  sick  during  the  voyage,  his  wages  are  to  be  paid  to  him,  and 
he  is  to  be  cured  at  the  ship's  expense. 

Art.  263.  If  a  seaman  be  wounded  in  fighting  against  enemies 

(103)  That  is  to  say,  that  they  are  to  be  paid  in  the  first  instance  out  of  tlie  ma- 
terials saved,  and  if  those  be  not  sufficient,  then,  and  then  only  out  of  the  freight. 
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or  pirates,  he  is  to  be  cured  at  the  expense  of  the  vessel  aihd 
cargo. 

Art.  264.  If  a  seaman  go  on  shore  without  leave,  and  be  there 
M'Oimded,  he  is  to  be  cured  at  his  own  expense.  He  may  in  such 
case  be  even  dismissed  by  the  master,  and  he  shall  only  receive 
the  wages  which  he  has  actually  earned. 

Art.  265.  The  heirs  of  a  seaman  hired  by  the  month,  who  dies 
during  the  voyage,  shall  be  paid  his  wages  to  the  day  of  his 
death^.(I04) 

If  he  is  hired  for  the  voyage,  he  shall  be  paid  one  half  of  his' 
wages,  if  he  dies  outward  bound,  or  at  an  intermediate  port;  and 
the  whole,  if  he  dies  on  the  way  home. 

If  a  seaman  be  hired  for  a  share  of  the  profits  or  freights,  his 
whole  share  is  due  to  his  heirs,  if  he  dies  after  the  voyage  began. 

The  wages  of  a  seaman  killed  in  the  defence  of  the  ship,  shall 
be  paid  in  full  in  the  same  manner  as  if  he  had  performed  the 
whole  voyage,  provided  the  ship  arrives  safe  in  port. 

Art.  266.  Seamen  who  are  captured  on  board  of  the  ship,  and 
carried  into  slavery,  have  no  claim  upon  the  master,  owner  or 
shippers  for  their  ransom. 

Their  wages  are  paid  to  them  up  to  the  day  of  their  capture. 

Art.  267.  If  a  seaman  be  sent  out  to  sea  or  on  shore,  for  the 
service  of  the  vessel,  and  be  there  captured  and  carried  into  sla- 
very, he  shall  be  paid  the  whole  of  his  wages. 

He  shall  be  intitled  to  an  indemnity  for  his  ransom  if  the  vessel 
arrive  safe  in  port. 

Art.  268.  That  indemnity  is  due  by  the  owners  of  the  ship,  if 
the  seaman  be  sent  out  to  sea  or  on  shore  for  the  service  of  the 
vessel. 

And  by  the  owners  and  shippers  if  he  be  sent  out  for  the  service 
of  the  vessel  and  cargo. 

Art.  269.  The  amount  of  the  indemnity  is  fixed  at  six  hundred 
francs. 

It  shall  be  collected  and  applied  in  the  form  and  manner  which 
shall  be  determined  by  the  government,  in  a  special  regulation 
concerning  the  redemption  of  captives. 

Art,  270.  Every  seaman  who  can  prove  that  he  was  dismissed 
without  a  just  cause,  is  intitled  to  an  indemnity  from  the  captain  or 
master. 

That  indemnity  is  fixed  at  one  third  part  of  the  seaman's  wages, 
if  he  was  dismissed  before  the  voyage  began. 

It  is  fixed  at  the  whole  amount  of  his  wages,  and  the  money  ne- 
cessary to  enable  him  to  return  to  the  place  of  his  departure,  if  he 
was  dismissed  in  the  course  of  the  voyage. 

(104)  The  same  rale  is  prescribed  by  tbe  Consolato  del  JMare,  the  most  ancient 
maritime  code  extant.  If  the  marineris  hired  by  the  month,  Ids  waji,-js  are  only- 
paid  to  his  heirs  for  the  time  of  his  actual  service.  Se  il  marinaro  e  accordato  d 
mesi,  e  morird,  sia  pagato  e  dato  nlli  suoi  keredi  per  quello  che  Itavesse  ser^dto. 
Consol.  del  Mar.  cap.  127.  In  M.  Boucher's  French  translation  of  that  code,  it  is 
chap.  130.  §  331.  vol.  2.  p.  195. 
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The  master  cannot,  in  any  of  the  foregoing  cases,  claim  or  de- 
mand of  the  owners,  the  reimbursement  of  the  amount  of  that  in- 
demnity. 

No  indemnity  is  due  if  the  seaman  be  dismissed  before  the 
closing  of  the  roLt  d^etjuifiage. 

The  master  cannot  in  any  case  dismiss  a  seaman  in  a  foreign 
country 

Art  271.  The  ship  and  freight  are  specially  bound  for  the 
seamen's  wages. 

Art.  272.  All  the  above  rules  concerning  the  wages,  curing  and 
redemption  of  seamen,  are  applicable  to  the  officers  and  all  others 
belonging  to  the  vessel, 

TITLE  VI. 

Of  Charter  Parties  of  Affreightment. 

Art.  273.  Every  contract  for  hiring  or  letting  out  a  vessel,  called, 
a  charter-party  of  affreightment^  must  be  in  writing. 
It  specifies: 

The  name  and  tonnage  of  the  vessel, 
The  name  of  the  captain  or  master, 
The  names  of  the  freighter  and  affieighter, 
The  time  and  place  of  lading  and  unlading, 
The  amount  of  the  stipulated  freight. 
Whether  the  whole  or  part  of  the  vessel  is  freighted, 
The  indemnity  agreed  upon  by  the  parties  for  demurrage. 
Art.  274.  If  the  time  of  the  lading  and  unlading  of  the  vessel 
be  not  fixed  by  the  charter-party,  it  shall  be  regulated  according 
to  the  custom  of  the  place. 

Art.  275.  If  a  vessel  be  hired  by  the  month,  and  there  be  no 
agreement  to  the  contrary,  the  freight  shall  be  paid  from  the  day 
that  the  vessel  set  sail. 

Art.  276.  If  before  the  departure  of  the  vessel  an  embargo  be 
laid,  or  trade  be  prohibited  v.ith  the  country  to  which  she  is  bound, 
the  charter-party  shall  be  annulled,  without  any  indemnity  to  either 
party. 

The  shipper  shall  pay  the  charges  of  lading  and  unlading  his 
merchandise. 

Art.  277.  If  the  detention  of  the  vessel  in  port  by  superior 
force  or  authority,  be  only  for  a  limited  time,  the  charter-party  re- 
mains in  force,  and  no  indemnity  shall  be  paid  by  either  party  to 
the  other,  on  account  of  the  delay. 

The  charter-party  remains  equally  in  force  if  such  detention 
take  place  during  the  voyage,  and  the  amount  of  the  freight 
shall  not  be  thereby  increased. 

Art.  278.  The  shippers  may,  during  the  detention  of  the  ves- 
sel, unlade  their  goods  at  their  own  charpje,  on  condition  that  they 
will  reship  them  or  indemnify  the  master. 

Art.  279.  If  the  port  to  which  the  vessel  is  destined  be  block- 
aded, the  master  is  bound,  if  he  has  not  received  orders  to  the  con- 
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traiy,  to  go  into  a  neighbouring  port  of  the  same  poWer,  which  it 
may  be  lawful  for  him  to  enter. 

Art.  280.  The  ship,  her  rigging,  apparel  and  freights,  and  the 
goods  on  board  are  respectively  bound  for  the  execution  of  the 
covenants  and  agreements  contained  in  a  charter-party.  (105) 

TITLE  YII. 

Of  the  Bill  of  Lading. 

Art.  281.  a  bill  of  lading  must  express  the  nature  and  quan- 
tity as  well  as  the  species  and  quality  of  the  articles  shipped. 
It  contains: 

The  name  of  the  shipper, 
The  name  and  address  of  the  consignee, 
The  name  and  place  of  abode  of  the  captain  or  master^ 
The  name  and  tonnage  of  the  vessel, 
The  place  of  departure  and  the  port  of  destination. 
It  states: 

The  amount  of  the  freight, 

It  exhibits  in  the  margin  the  marks  and  numbers  of  the 
articles  shipped. 
A  bill  of  lading  may  be  made  to  order,  or  to  bearer,  or  state  that 
the  goods  arc  deliverable  to  a  particular  person  therein  named. 

Art.  282.  There  are  four  origmals  or  counterparts  of  each  bill 
of  lading. 

One  for  the  shipper, 
One  for  the  consignee, 
One  for  the  master, 

And  one  for  the  owner  of  the  ship  or  vessel. 
Those  four  originals  are   signed  by  the  shippers  and  by  the 
master,  within  twenty-four  hours  after  the  delivery  of  the  mer- 
chandise on  board. 

The  shipper  is  bound  within  the  same  time  to  give  receipts  to 
the  master  for  the  merchandise  shipped. 

Art.  283.  A  bill  of  lading  made  in  the  above  prescribed  form, 
is  legal  evidence  between  all  the  parties  concerned  in  the  ship- 
ment and  between  them  and  ihe  insurers. 

Art.  284.  In  case  of  variance  between  the  different  counter- 
parts of  the  same  bill  of  lading,  credit  shall  be  given  to  that  re- 
maining in  the  hands  of  the  captain,  if  it  be  filled  up  in  the  hand- 
writing of  the  shipper  or  of  his  agent,  and  the  counterpart  ex- 
hibited by  the  shipper  or  consignee,  shall  be  preferred  if  it  is  filled 
up  by  the  captain. 

Art.  285.  Every  factor,  agent  or  consignee  who  shall  have  re- 
ceived the  merchandise  mentioned  in  the  bills  of  lading  or  char- 
ter-party, shall  be  bound  to  give  a  receipt  therefor  to  the  master 

(t05)  A  clause  to  this  effect  is  always  inserted  in  English  and  American  charter- 
parties,  but  since  the  courts  of  admiralty  in  Eii^lai.d  have  been  prob.ihited  the  ex- 
ercise of  their  ancient  jurisdictioa  itt  cases  of  chwter-party  and  ^-eight,  there  is  no 
legal  mode  of  ij^ifoi-ciug  it. 
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on  demand,  on  pain  of  being  adjudged  to  pay  him  all  the  expenses 
which  he  may  have  iitcuired  on  that  account,  together  with  in- 
terest and  damages,  even  for  delay. 

TITLE  VIII. 

Of  Freight. 

Art.  286.  The  consideration  paid  or  stipulated  for  the  hire  of  a 
ship  or  other  vessel  is  z'd\W^\frnght. 

It  is  fixed  by  the  agreement  of  the  parties. 

It  is  evidenced  by  the  charter-party  or  by  the  bill  of  lading. 

Ships  are  freighted  in  whole  or  in  part,  for  an  entire  voyage  or 
for  a  limited  time,  by  the  ton,  by  the  quintal,  by  the  whole  cargo  or 
ihijiment^  {\06^  or  by  separate  shiptnents  in  the  ivay  of  general 
or  freight  ships,  (107)  the  burthen  of  the  vessel  being  expressed 
and  made  known.  (108) 

Art.  287.  If  the  entire  ship  is  let  out  to  freight,  and  the  af- 
freighter does  not  ship  a  sufficient  quantity  of  merchandise  to 
complete  her  cargo,  the  master  may  take  other  goods  on  board 
without  the  consent  of  the  aifreighter. 

The  affreighter  has  the  benefit  of  the  freight  of  the  merchan- 
dise shipped  to  complete  the  cargo  of  a  vessel,  which  he  has  taken 
entirely  to  freight. 

Art.  288.  The  affreighter  who  has  not  shipped  the  quantity  of 
merchandise  mentioned  in  the  charter-party,  is  bound  to  pay  the 
entire  freight  for  the  whole  cargo  which  he  had  engaged  to  put 
on  board. 

If  he  ships  more,  he  pays  freight  for  the  overplus  according  to 
the  terms  of  the  charter-party. 

If  the  affreighter,  however,  not  having  shipped  any  thing,  breaks 
up  the  voyage  before  the  vessel's  departure,  he  shall  pay  to  the 
master,  by  way  of  indemnity,  one  half  of  the  freight  stipulated  by 
the  charter-party  for  the  whole  of  the  shipment  that  he  was  bound 
to  make. 


(106)  The  expression  in  the  French  is  a  for/ait,  which  meana  in  yulgar  lan- 
gaage  oat  and  out,  or  in  the  lump. 

(107)  This  is  also  expressed  in  the  original  by  two  shoi-t  words,  a  cueillette. 
The  term  is  derived  from  the  Latin  colligere,  and  means  that  the  master  coUectt 
his  freights  from  different  shippers.  We  have  no  corresponding  expression  ia 
English,  but  we  call  a  vessel  employed  in  that  manner,  in  common  parlance,  a 
freight  s/tip,  and  in  law,  a  general  ship. 

(108)  The  ordinance  of  Louis  XIV,  of  1681,  made  it  optional  with  the  owner  or 
master  to  declare  or  not,  the  burthen  of  his  ship  in  the  charter-party,  which  was 
Allowed  to  be  made  avec  designation  on  sans  designation  de  port^e.  Ord.  de  la 
Mar.  1.  3.  tit.  3.  art.  1.  But  in  this,  as  well  as  in  many  other,  and  some  of  them 
much  more  striking  instances,  the  ruler  of  France  seems  to  lay  the  mercantile  pro- 
fession under  a  kind  of  military  or  monkish  discipline.  Nor  are  all  the  restrictions 

•under  which  they  are  laid,  or  the  vexatious  and  troublesome  obligations  imi^osed 
upon  that  respectable  body  of  men,  to  be  found  in  this  work;  but  they  must  b« 
looked  for  in  the  executive  reglements,  which  the  government  is  authorized  fo 
make,  and  which  are  best  calculated  to  show  what  the  law  is  in  practice. 

Vol.  II.  App.  t  T 
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If  the  vessel  having  received  a  part  of  her  cargo  on  board,  sails 
without  her  full  lading,  the  master  shall  be  intitled  to  the  whole 
freight. 

Art.  289.  The  master  who  has  represented  his  ship  as  of  a 
greater  burthen  than  it  really  is,  is  bound  to  the  affreighter  in  da- 
mages. 

Art.  290.  No  misrepresentation  is  held  to  exist  in  the  state- 
ment of  the  tonnage  of  a  vessel,  if  the  error  does  not  exceed  one 
fortieth  part,  or  if  the  statement  is  conformable  to  the  certificate 
of  measurement. 

Art.  291.  If  the  vessel  be  a  general  ship,  iaden  by  several 
shippers,  whether  by  the  ton,  quintal  or  shipment,  the  shipper 
may  take  away  his  merchandise  before  the  sailing  of  the  vessel, 
on  paying  half  the  freight. 

He  shall  be  at  the  expense  of  the  lading  of  his  own  merchan- 
dise, as  well  as  of  the  unlading  and  relading  of  such  other  goods  as 
it  will  be  necessary  to  displace,  and  he  shall  also  pay  the  de- 
murrage that  may  be  thereby  occasioned. 

Art.  292.  The  master  may  put  on  shore,  in  the  port  where  he 
is  lading,  the  merchandise  found  on  board  of  his  vessel,  and  which 
has  not  been  declared  to  him,  or  charge  freight  for  the  same,  at 
the  highest  price  paid  at  the  same  place  for  merchandise  of  the 
same  kind. 

Art.  293.  The  shipper  who  takes  back  his  merchandise  during 
the  voyage,  is  bound  to  pay  the  entire  freight,  and  all  the  expenses 
incurred  for  the  displacing  and  replacing  of  the  same;  but  if  the 
taking  away  of  the  merchandise  is  occasioned  by  some  act  or  fault 
of  the  master,  he  shall  be  answerable  for  all  the  expenses. 

Art.  294.  If  the  vessel  be  detained  prior  to  her  departure,  or  in 
the  course  of  the  voyage,  or  at  the  port  of  discharge,  by  the  act  of 
the  affreighter,  he  shall  bear  all  the  expenses  occasioned  by  such 
detention. 

If  the  ship,  having  been  freighted  on  a  voyage  out  and  home, 
return  entirely  without  cargo,  or  with  an  incomplete  one,  the  mas- 
ter is  intitled  to  the  whole  freight,  and  also  to  demurrage. 

Art.  295.  The  master  is  answerable  to  the  affreighter  in  dama- 
ges, if  by  his  fuult  or  means  the  ship  has  been  detained  or  her  de- 
parture delayed  during  the  course  of  the  voyage,  or  at  the  port  of 
discharge. 

The  amount  of  the  damages  is  to  be  settled  by  referees.  (109) 

Art.  296.  If  the  master  is  obliged  to  repair  his  ship  during 
the  voyage,  the  affreighter  is  bound  to  wait,  or  pay  the  entire 
freight. 

If  the  vessel  cannot  be  repaired,  the  master  is  bound  to  hire 
another. 


(109)  Par  experts,  that  is  to  say,  by  persons  skilled  in  the  particular  branch  of 
business  on  -which  the  controversy  turns.  They  are  in  fact  referees,  and  make 
their  report  to  the  court  who  appoints  them. 
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If  the  master  has  not  been  able  to  hire  another  vessel,  the  freight 
is  only  due  in  proportion  to  the  voyage  performed  (110) 

Art.  297.  The  master  loses  his  freight,  and  is  answerable  in 
damages  to  the  affreipjhter,  if  the  latter  prove  that  the  vessel  was 
not  sea-worthy  at  the  time  of  her  sailing. 

The  certificate  of  survey  made  at  the  time  of  departure  may- 
be rebutted  by  contrary  evidence. 

Art.  298.  Freight  is  due  for  the  merchandise  which  the  master^ 
has  been  obliged  to  sell  for  provisions,  repairs  and  other  neces- 
saries for  the  ship,  he  accounting  for  the  same  at  the  price  that 
the  remainder,  or  other  like  merchandise  of  the  same  quality  shall 
have  been  sold  at  the  port  of  discharge,  if  the  ship  arrive  there  in 
safety. 

If  the  ship  is  lost,  the  master  shall  account  for  the  goods  at  the 
price  for  which  he  sold  them,  and  shall  likewise  retain  the  freight 
mentioned  in  the  bills  of  lading. 

Art.  299.  If  the  port  to  which  the  vessel  is  bound,  be  pro- 
hibited, so  that  tke  master  is  obliged  to  return  home  with  his 
cargo,  he  is  only  intitled  to  freight  for  the  outward  voyage,  though 
the  ship  had  been  freighted  out  and  home.  (Ill) 

Art.  300.  If  the  vessel  be  arrested  or  detained  in  the  course  of 
her  voyage  by  the  authority  of  a  sovereign  power,  no  freight  is 
due  for  the  time  of  her  detention,  if  she  be  hired  by  the  month, 
nor  any  augmentation  of  freight,  if  she  is  chartered  for  the  voyage. 

The  wages  and  maintenance  of  the  crew  during  the  ship's  de- 
tention are  reputed  average. 

Art.  301.  The  master  is  intitled  to  the  freight  of  merchandise 
thrown  overboard  for  the  common  safety,  but  such  Ireight  must 
be  brought  into  contribution. 

Art.  302.  No  freight  is  due  for  merchandise  lost  by  shipwreck 
or  stranding,  plundered  by  pirates,  or  captured  by  enemies. 

The  master  is  bound  in  such  cases  to  refund  the  freight  which 
may  have  been  advanced  to  him,  if  there  be  no  agreement  to  the 
contrary. 

Art.  303.  If  the  vessel  and  goods  be  ransomed,  or  if  the  mer- 
chandise be  saved  from  shipwreck,  the  master  is  intiiled  to  his 
freight  to  the  place  where  the  capture  or  shipwreck  took  place. 

He  is  intitled  to  his  whole  freight,  subject  to  contribution,  if  he 
carry  the  merchandise  to  the  place  of  its  destination. 

Art.  304.  The  contribution  is  made  on  the  value  of  the  mer- 
chandise at  the  market  price  in  the  port  of  delivery,  deducting  the 
costs  and  charges,  and  on  one  half  of  the  ship  and  freight. 


(110)  J  proportion  clit  voqnge  avcmci,  that  is  to  say,  not  in  propoi-tion  to  the 
physical  distance  which  the\'es«el  mp.v  have  sailed  over,  as  for  instance,  it  she  was 
driven  out  of  her  course  bv  contrary  winds,  but  hi  proportion  as  she  has  advanced 
towards  the  port  of  delivef>-.  This  is  also,  M-e  presume,  what  is  to  he  understood 
by  the  phrase  of  the  civilians,  adopted  by  the  common  lawyers,  pro  ruta  itinens 
peracti. 

(111)  The  same  rule  was  prescribed  by  the  ordinance  of  1681,  hoc  titulo  art.  15. 
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Mariners*  wages  are  not  brought  into  contribution. 

Art.  305.  If  the  consignee  refuse  to  receive  the  merchandise, 
the  master  may  cause  the  same  to  be  sold  by  judicial  authority, 
for  the  payment  of  his  freight,  and  the  overplus  to  be  deposited 
for  the  account  of  whom  it  may  concern. 

If  the  proceeds  be  not  sufficient,  he  retains  his  remedy  against 
the  shipper. 

Art.  306.  The  captain  cannot  retain  the  merchandise  on  board 
of  the  ship  to  answer  for  his  freight. 

He  may,  at  the  time  of  unlading,  demand  that  the  same  be  de- 
posited in  the  hands  of  a  third  person,  until  his  freight  be  paid. 

Art.  307.  The  master  has  a  lien  and  right  of  priority  for  his 
freight  on  the  merchandise  laden  on  board  of  his  ship,  for  fifteen 
days  after  the  delivery  thereof,  (U2)  if  they  have  not  passed  into 
the  hands  of  third  persons. 

Art  308  In  case  of  the  failure  or  bankruptcy  of  the  shippers 
or  owners  of  the  goods,  before  the  expiration  of  the  fifteen  days, 
the  master  has  a  prior  lien  to  all  other  creditors  for  the  payment 
of  his  freight  and  average. 

Art.  309  The  shipper  can  in  no  case  demand  a  diminution  of 
the  amount  of  freight. 

Art.  310.  The  shipper  cannot  abandon  for  the  freight  and  mer- 
chandise that  has  suff'eied  a  diminution  in  value  or  price,  either  by 
accident  or  by  its  own  defect. 

If.  however,  casks  containing  wine,  oil,  honey  or  other  liquid 
substances,  have  leaked  so  much  as  to  be  entirely  or  almost 
empty,  such  may  be  abandoned  for  the  freight. 

TITLE  IX. 

Of  Maritime  Loan.  (113) 

Art.  311.  The  contract  of  maritime  loan  is  made  in  notarial 
form,  or  under  private  signatures. 
It  Bpecifies: 

(112)  He  may  enforce  that  lien  by  seizing  the  goods  in  judicial  form,  that  is  to 
say,  by  means  of  an  officer  of  justice,  as  explained  above,  note  (82),  even  while 
carrying  in  lighters  from  his  ship  to  the  shore.  Ord.  1681.  h.  t.  ai-t.  23.  But  he 
cannot  retain  of  his  own  private  authority,  because,  says  Valiii,  no  one  ought  to  he 
allowed  to  take  the  law  into  his  OM'n  hands,  and  lest  it  might  occasion  personal 
quarrels  between  the  parties,  ?ie  partes  verdant  ad  arma.  1  Val.  Cora.  665. 

(113)  The  favus  nauticuvx  of  the  civil  law,  which  in  the  French  law  is  called 
contrat  de  pret  a  grosse  avanture,  and  by  abbreviation  contrat  de  grosse  or  contrat 
a  la  grosse,  inciu'.les  the  several  contracts  which  with  us  are  denominated  bottomry 
and  respondentia,  with  all  the  modifications  of  which  they  are  susceptible.  Such  a 
gene  ric  term  is  wanted  in  the  English  technical  language,"  and  without  it,  it  is  diffi- 
cult to  translate  with  proper  accuracy  and  without  awkward  circumlocutions,  the 
writings  of  the  civilians  upon  this  "subject. — We  are  pleased  to  find  that  Mr. 
Joseph  IngersoU,  in  his  translation  of  Roccus  de  navibus,  and  afterwards  Mr. 
Hall,  in  bis  translation  of  Emerig-on's  Traite  des  contrats  d  la  g-rosse,  and  of  the 
titles  of  tlic  Digest  and  Code  de  .Xaiitico  foenore,  have  adopted  the  terms  maritime 
loan,  murttime  money  {^pecunia' trajectitia)  and  lending  and  boi-roxmig  at  7nari- 
time  risk.  These  terras  have  the  advantage  of  being  derived  entirely  i'roia  our  own 
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The  principal  sum  lent,  and  the  sum  stipulated  for  mari- 
time profit,  (114) 
The  property  bound  or  hypothecated  for  the  eventual  se- 
curity of  the  loan, 
The  names  of  the  ship  and  of  the  master, 
Those  of  the  lender  and  borrower, 
L  .  Whether  the  loan  is  made  for  an  entire  voyage, 

For  what  voyage  or  space  of  time, 
I  The  term  or  period  of  repayment. 

Art.  312.  Every  person  who  lends  money,  in  France,  at  mari- 
time risk,  is  bound  to  cause  the  contract  to  be  recorded  in  the  re- 
]  gistry  of  the  tribunal  of  commerce,  within  ten  days  after  its  date, 
i'  on  pain  of  forfeiting  his  lien  and  privilege. 

If  the  contract  be  made  in  a  foreign  country,  it  is  subject  to  the 
•   formalities  prescribed  by  art.  234. 

ArY.  313.  If  in  a  contract  of  maritime  loan,  the  money  be  sti- 
ll pulated  payable  to  order,  the  bill  or  instrument  may  be  negotiated 
S  and  transferred  by  indorsement. 

!  In  such  case,  the  indorsement  thereof  has  the  same  legal  effect, 
i  and  iniitles  the  party  to  the  same  actions  and  remedies  as  the  in- 
Si  dorsement  of  a  bill  of  exchange,  or  other  negotiable  paper. 

Art.  314.  The  indorser  is  not  responsible  for  the  payment  of 
maritime  premium  or  interest,  unless  the  contrary  be  expressly 
stipulated.  (115) 

language,  and  of  being  perfectly  consonant  to  its  analogy.  They  are,  moreover, 
easily  understood,  ?jid  convey  to  the  legal  mind  clear  and  precise  ideas  of  the  sub- 
jects which  they  are  meant  to  describe.  We  do  not  therefore  hesitate  to  make  use 
of  them  in  this  translation.  By  tlieir  means  we  are  enabled  to  preserve  the  lan- 
guage as  well  as  the  spirit  of  our  text,  and  to  exhibit  the  famis  nanticiim  with  its 
genuine  features,  undisguised  by  the  phraseology  of  another  code.  We  have  not, 
however,  entirely  discarded  the  terms  bottomry  and  respondentia,  but  make  use 

iof  them  occasionally  in  the  course  of  this  work  when  strictly  and  pi-operly  ap- 

j  plicable. 

(114)  The  consideration  paid  in  addition  to  tlte  principal  for  money  borrowed  at 
iharitime  risk.  It  receives  in  the  French  law  various  denominations  according  to 
the  form  which  it  assumes,  or  the  manner  in  which  it  is  stipvdated  to  be  paid. 
Sometimes,  it  is  a  monthly  or  other  periodical  per  centage  on  the  capital  sum,  and 
then  it  is  called  interest,  however  much  it  may  exceed  the  legal  rate  established 
for  ordinaiy  contracts;  or  it  is  a  gross  sum  to  be  paid  at  the  end  of  the  voyage, 
and  then  it  is  called  premivm.  and  if  to  be  paid  at  an  intermediate  port,  it  is  deno- 
rninated  exchange.  The  term  maritime  profit  includes  all  these  various  modes 
under  one  general  denomination.  Emerig.  on  J\Iarit.  Loans,  Hall's  Transl.  p.  56. 
in  not. 

(115)  The  reason  of  this  rule  of  law  is  evident.  The  premium  stipulated  to  be 
paid  on  a  bottomry  or  respondentia  contract  is  not  pay  aide  at  ail  events,  and 
therefore  prima  facie  is  not  negotiable,  and  it"  nothing  appears  to  the  conti-ary  on 
the  face  of  the  indorsement,  shall  not  be  presumed  to  be  included  in  the  transfer 
of  the  bill,  or  consequent  guaranty  of  the  indorser.  But  if  the  parties  ngree  nther- 
wise,  there  is  nothing  in  law  or  reason  to  prevent  their  agreement  having  its  full 
eft'ect.  For,  the  bill  of  bottomry  being  indorsed  by  the  lender  in  favour  of  a  thiid 
person,  becomes  in  fact,  in  tht  .>ame  manner  as  the  indorsement  of  a  promissory 
note,  (2  Bier.  676),  a  bill  of  exchange  drawn  by  him  to  the  indoi-ser's  order  on  the 
borrower  for  tlie  sum  therein  expressed.  And  that  sum  may  as  well  represent  the 
^ggtegate  of  the  principal  and  premium,  as  the  principal  only.  But  in  that  case, 
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Art.  315.  Maritime  loans  may  be  secured  by  hypothecation,  on 
The  body  of  the  ship, 
Her  rigging,  tackle  and  apparel, 
Her  outfits  and  provisions, 
Her  cargo, 

Or  on  the  whole  of  these  together,  or  any  part  or  parts 
thereof. 

Art.  316.  Maritime  loans  exceeding  the  value  of  the  pro- 
perty pledged,  may  be  declared  null  and  void,  if  any  fraud  shall 
appear  on  the  part  of  the  borrower. 

Art.  317.  If  there  is  no  fraud,  the  contract  is  maintained  in 
force  to  the  extent  only  of  the  value  of  the  property  pledged,  after 
valuation  thereof  made,  or  agreed  upon  between  the  parties. 

The  surplus  of  the  money  borrowed  is  to  be  repaid  with  legal  in- 
terest. 

Art.  318.  All  loans  upon  the  freight  of  a  voyage  to  be  performed 
and  upon  the  expected  profits  of  merchandise,  are  prohibited. 

In  such  case,  the  principal  only  without  interest  is  to  be  repaid 
to  the  lender. 

Art.  319.  It  is  not  lawful  to  lend  money  to  seamen  or  mariners 
at  maritime  risk  upon  their  wages. 

Art.  320,  The  vessel,  her  rigging,  apparel,  outfits,  provisions, 
and  even  the  freight  already  earned,  are  bound  with  privilege  for 
the  payment  of  the  principal  avid  interest  of  moneys  taken  up  at 
maritime  risk,  upon  the  body  of  the  vessel. 

The  cargo  is  bound  in  like  manner  for  the  payment  of  the  prin- 
cipal and  interest  of  moneys  taken  up  at  maritime  risk  thereon.        j 

If  monev  has  been  borrowed  on  a  particular  part  or  proportion   ] 
of  the  vessel  or  cargo,  that  part  or  portion  alone  is  bound  by  pri- 
vilege. I 

Art.  321.  If  the  master  take  up  money  at  maritime  risk  in  the  [ 
place  where  the  owners  of  the  ship  reside,  without  their  authori-  i 
zation  in  authentic  form,  or  their  consent  evidenced  by  their  being  . 
parties  to  the  contract,  he  thereby  gives  no  lien,  privilege  or  right  ' 
of  action,  except  against  himself,  and  his  own  share  or  interest  (if 
any  he  has)  in  the  vessel  and  her  freight. 

Art.  322.  The  shares  of  those  owners,  however,  who  have  not 
furnished  their  quotas  for  the  fitting  out  of  the  vessel  within  (116) 
twenty-four  hours  after  being  thereto  legally  required,  are  bound 
for  the  moneys  borrowed  for  repairs  and  provisions,  even  in  the 
place  of  their  residence. 

Art.  323.  The  moneys  borrowed  for  the  ship's  last  voyage,  are 
repaid  in  preference  to  those  lent  for  a  former  voyage,  even  though 

the  indorsee  is  understood  not  to  take  upon  himself  the  risk  to  which  the  indorser 
is  lialjjc,  but,  as  between  thera,  the  sum  mentioned  in  the  indorsement  is  payable 
at  hIi  events,  in  case  of  faiiui'e  of  the  borrower,  from  whatever  cause. 

(IIG)  That  is  to  say,  by  a  formal  demand  with  protestation,  made  by  a  notary 
public  or  huissier. 
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the  same  be  declared  to  be  lent  by  way  of  continuation  and  re- 
newal. (1 17) 

The  moneys  lent  in  the  course  of  the  voyage,  are  paid  in  pre- 
ference to  the  sums  borrowed  before  the  ship's  departure,  and  if 
several  sums  have  been  liorrowed  during  the  same  voyage,  the  last 
loan  is  always  preferred  to  the  former  ones.  (118) 

Art.  324.  The  lender  at  maritime  risk  on  merchandise  shipped 
on  board  of  a  vessel  designated  in  the  contract,  does  not  bear  the 
loss  of  the  merchandise,  even  though  occasioned  by  the  perils  of 
the  sea,  if  the  said  merchandise  was  shipped  on  board  of  another 
vessel,  unless  it  be  legally  proved  that  such  shipment  was  neces- 
sitated by  inevitable  accident  or  irresistible  force. 
^  Art.  325.  If  the  property  on  which  money  was  lent  at  ma- 
ritime risk,  be  entirely  lost,  and  if  the  loss  happened  by  fortui- 
tous accident,  at  the  time  and  place  of  the  stipulated  risk,  the 
money  lent  can  never  be  demanded. 

Art.  326.  The  waste,  diminution  and  loss  happening  in  conse- 
quence of  the  internal  defect  of  the  merchandise^  and  the  damage 
occasioned  by  the  fault  of  the  borrower  are  not  borne  by  the  lender. 

Art.  327.  In  case  of  shipwreck,  the  payment  of  the  moneys  lent 
at  maritime  risk  is  reduced  to  the  amount  of  the  value  of  the 
property  saved  and  hypothecated  for  the  performance  of  the  con- 
tract, the  expenses  of  salvage  being  deducted. 

Art.  328  If  the  time  of  the  risk  is  not  determined  by  the  con- 
tract, it  begins,  as  to  the  ship,  her  rigging,  tackle,  apparel  and 
provisions,  from  the  day  of  her  sailing,  and  continues  until  she  is 
anchored  or  moored  at  the  port  or  place  of  her  destination. 

And  as  to  the  goods,  from  the  moment  that  they  are  laden  on 
board  of  the  vessel  or  in  lighters  to  be  carried  thither  until  they 
are  delivered  on  shore. 

Art.  329.  He  v.^ho  takes  up  money  upon  goods  at  maritime 
risk,  is  not  discharged  by  the  loss  of  ship  and  cargo,  unless  he 
prove  that  he  had  merchandise  on  board  for  his  own  account,  to 
the  amount  of  the  sum  borrowed. 

Art.  330.  Lenders  at  maritime  risk  shall  contribute  to  general 
average  in  discharge  of  the  borrowers. 

Simple  average  is  also  at  the  charge  of  the  lenders,  unless  there 
be  an  agreement  to  the  contrary. 

Art.  331.  If  there  be  a  maritime  hypothecation,  and  an  insu- 
rance on  the  same  ship  or  cargo,  the  proceeds  of  the  property  saved, 
in  case  of  shipwreck,  shall  be  divided  between  the  lender  at  mari- 

>'  (117)  If  a  bill  of  bottomry  be  given  to  enable  a  vessel  to  proceed  on  a  particulai* 
voyage,  and  is  not  paid  at  the  ship's  return,  but  is  left  in  the  hands  of  the  master, 

who  gives  a  new  hypothecation  for  it,  payable  at  the  return  of  the  ship  from  the 
next  vovage,  so  that  it  is  in  fact  a  contimiation  or  reiieival  of  the  former  loan,  such 
hypothecation,  thouijh  it  were  posterior  in  date,  shall  be  postponed  to  a  new  loan 
made  to  enable  the  vessel  to  proceed  on  her  last  voyage.  See  Emerig.  chap,  xii, 
sect.  4. 

(118)  Hnjus  enim  pecunia  salxam  fecit  tetins  pijncris  causam.  Digest  L.  2©.  tir. 
4. 1.  6. 
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time  risk,  and  the  insurer  in  proportion  to  their  respective  inter- 
ests, the  former  coming  in  for  his  principal  only,  and  the  latter 
for  the  amount  insured,  without  prejudice  to  the  lien  and  privilege 
secured  to  them  respectively,  by  art.  191. 

TITLE  X. 

Of  Insurance. 

SECTION  I. 

Of  the  Policy  of  Insurance^  its  Form  and  Object. 

Art.  132.  The  policy  of  insurance  is  made  in  writing. 
It  bears  date  of  the  day  on  which  it  is  signed. 
The  date  mentions  whether  it  is  signed  before  or   after 

noon. (119) 
It  may  be  made  under  private  signatures. 
It  cannot  contain  any  blanks. 
It  expresses; 

The  name  and  place  of  abode  of  the  insured,  and  whether 

he  acts  as  owner  or  in  the  capacity  of  agent,  (120) 
The  name  and  description  of  the  vessel, 
The  name  of  the  captain  or  master, 

The  place  where  the  merchandise  was  or  is  to  be  shipped, 
The  port  from  which  the  vessel  was  or  is  to  sail, 
The  ports  or  harbours  where  she  is  to  load  or  unload, 
Those  at  which  she  is  to  touch  or  trade, 
The  nature  and  value  or  estimate  of  the  merchandise,  or 

other  subject  matter  of  the  insurance,  (121) 
The  time  when  the  risk  is  to  begin  and  end,  (122) 
The  sum  insured. 


(119)  This  is  in  order  to  ascertain,  as  fai' as  possible  the  precise  time  of  sub- 
scribing the  respective  policies,  in  case  of  double  or  over  insurance,  which  by  the 
French  law  annuls  the  latter  policies  so  far  as  they  exceed  tlie  insurable  interest 
which  remained  in  the  insured  at  the  time  of  the  subscription  thereof.  See  post.f 
art.  359. 

(120)  The  same  rule  is  established  in  England,  under  the  statute  25  Geo.  3.  e. 
44.  and  the  construction  which  it  has  received.  Marsh.  307. 

(121)  jMarchandises  on  objets  que  Von  fait  assiirer.  The  last  word  objets  ia- 
dudes  every  thing  which  may  be  the  subject  matter  of  insurance.  Hence  when  ft 
bottomry  interest,  for  instance,  is  insured  upon,  the  7iat2(re  of  it  must  be  mentioned 
in  the  policy.  1  Emerig.  297.  Such  is  also  the  law  in  England  and  America. 
Glover  V.  Blach,  3  Bur.  1394. 

(122)  The  particular  risks  v,'hich  the  underwriters  take  upon  themselves,  are 
liot,  it  seems,  necessary  to  be  inserted  in  the  policy,  because  the  law  has  itself  de- 
clared what  they  are  to  be.  See  post.  art.  350.  There  is  nothing,  however,  to  pre- 
vent the  parties  from  excepting  or  adding  particular  risks,  which  may  be  legalJr 
done  under  the  last  pai'agraph  of  this  article,  which  directs  the  insertion  of  ail 
other  clauses  and  conditions  agreed  upon  betrveen  the  parties.  And  we  have  al- 
ready observed  above,  note  (9)..  that  any  thing  may  be  stipulated  in  a  French 
contract  which  is  not  contraiy  to  the  rides  of  morality,  or  to  some  express  prohi- 
bition of  the  law. 
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The  premium, 

The  submission  of  the  parties  to  arbitrators  in  case  of  dis- 
pute, if  the  same  has  been  agreed  upon, 
And  generally,  all  other  clauses  and  conditions  stipulated 
between  the  parties. 
Art.  333.  The  same  policy  may  contain  several  insurances  va- 
rying with  respect  to  the  property  insured,  the  premium,  or  the 
several  underwriters. 

Art.  334.  Insurance  may  be  made,  upon 
The  body  of  the  vessel,  laden  or  empty, 
Her  rigging  and  apparel, 
The  outfits. 
The  provisions. 

Money  lent  out  at  maritime  risk. 

The  cargo  and  all  other  articles  that  are  susceptible  of  va- 
luation in  money,  (123)  and  are  liable  to  the  perils  of 
the  sea. 
Art.  335.  Insurance  may  be  made  on  the  whole  or  part  of  any 
of  the  above  objects,  jointly  or  severally. 

It  may  be  made  in  time  of  war  or  in  time  of  peace;  before  or 
during  the  voyage. 

It  may  be  made  for  the  outward  or  homeward  voyage,  for  the 
whole  voyage  or  for  a  limited  time,  and  also  for  all  voyages  and 
transportations  by  sea  or  inland  navigation. 

Art.  336.  In  case  of  fraud  in  the  valuation  of  the  property  in- 
sured or  of  concealment  or  false  representation,  the  insurer  may 
proceed  to  another  estimate  of  the  same  property  without  prejudice 
to  his  other  remedies,  or  to  a  criminal  prosecution,  if  the  case  re- 
quire it. 

Art.  337.  Merchandise  shipped  for  Europe  in  the  ports  of  the 
Levant,  on  the  coast  of  Africa  or  in  other  parts  of  the  world,  may 
be  insured  upon  any  ship  whatever,  without  designation  of  the 
vessel  or  master. 

The  goods  themselves  may  in  that  case  be  insured  without  being 
particularly  described. 

But  the  name  of  the  person  to  whom  such  goods  are  directed  or 
consigned  must  be  mentioned  in  the  policy  of  insurance,  unless 
there  be  a  clause  therein  to  the  contrary. 

(123)  It  is  a  well  known  principle  of  the  civil  law,  that  the  person  of  a  free 
man  is  invaluable,  and  therefox-e  is  not  susceptible  of  estimation.  (Jorporum  Ubero- 
■nan  cestimatio  nulla  fieri  potest .  Dig.  1.  14.  tit.  2. 1.  1.  §  2.  The  French  law  has  ex- 
tended this  principle  so  far,  as  to  prohibit  altogether  insurances  upon  lives.  Ord. 
de  la  Mar.  1.  3.  tit.  6.  art.  10.  But  it  permits  at  the  same  time  insuring  the  liberty 
of  a  free  man  against  the  risk  of  slavery,  in  case  of  capture  by  Algerines  or  ot'iers, 
and  the  valuation  is  founded  in  that  case  on  the  probable  amount  of  his  ransom. 
Ibid.  art.  9.  On  the  other  hand,  the  African  slave  trade  liaving  been  restored  in 
'France  to  its  pristine  legality,  the  lives  of  negi-o  slaves  have  become  thereby 
a  proper  object  of  insurance.  In  order  to  make  the  law  applicable  to  these  vari- 
ous cases,  the  legislator  has  employed  the  general  descriptive  words,  a/Z  articces 
that  are  susceptible  of  valuation  in  money.  Such  is  the  explanation  given  by  the 
French  counsellors  of  state  in  their  address  to  the  legislative  body  on  the  subject 
of  this  part  of  the  commercial  code. 

Vol.  II.  App.  t  U 
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Art.  338.  Every  article,  the  value  of  which  is  stated  in  the 
policy  in  foreign  money  or  coins,  is  estimated  in  French  money,  at 
the  current  exchange,-  at  the  time  of  underwriting  the  policy. 

Art.  339.  If  the  value  of  the  merchandise  be  not  expressed  in 
the  policy  it  may  be  proved  by  the  invoices  and  books  of  the  insur- 
ed; and  in  default  of  such  proof,  it  is  estimated  at  the  current  mar- 
ket price  at  the  time  and  place  of  shipment,  including  all  duties 
and  charges  until  delivered  on  board. 

Art.  340.  If  insurance  be  made  upon  returns  from  a  country 
where  trade  is  carried  on  by  barter,  and  the  merchandise  be  not 
valued  in  the  policy,  it  shall  be  estimated  at  the  value  of  the  goods 
given  for  it  in  exchange,  including  the  charges  of  transportation. 

Art.  341.  If  the  policy  does  not  fix  the  time  when  the  risk  is 
to  begin  and  end,  it  shall  be  fixed  as  is  provided  by  art.  328,  for 
contracts  of  maritime  loan. 

Art.  342.  The  insurer  may  cause  the  property  which  he  has 
insured  to  be  re-insuied  by  other  persons.  (124) 

The  insured  may  cause  the  premium  of  insurance  to  be  insured. 

The  premium  of  re-insurance  may  be  more  or  less  than  that  of 
the  insurance. 

Art.  343.  The  increase  of  premium  stipulated  in  time  of  peace 
with  a  view  to  future  war,  the  amount  or  proportion  of  which  is 
not  determined  by  the  policy  of  insurance,  shall  be  regulated  by 
the  tribunals,  taking  into  consideration  the  risk,  circumstances 
and  stipulations  of  each  policy. 

Art.  344.  If  merchandise  shipped  and  insured  for  the  master's 
own  account  on  board  of  the  vessel  under  his  command,  be  lost,  the 
said  master  is  bound  to  prove  to  the  insurers  that  he  had  purchased 
the  said  merchandise,  and  to  produce  a  bill  of  lading  of  the  same, 
signed  by  two  officers  of  the  ship  or  mariners  highest  in  grade. 

Art.  345.  All  mariners  and  passengers  who  shall  bring  goods 
from  foreign  countries,  on  which  they  have  caused  insurance  to  be 
made  in  France,  shall  be  bound  to  leave  a  bill  of  lading  thereof  in 
the  hands  of  the  consul  of  France,  at  the  place  of  shipment,  and  if 
there  be  no  consul,  in  those  of  an  eminent  French  merchant,  or  of 
a  magistrate  of  the  place. 

Art.  346.  If  the  insurer  becomes  insolvent  while  the  risk  con- 
tinues, the  insured  may  demand  security  or  that  the  policy  be 
annulled. 

The  insurer  has  the  same  right  against  the  insured  if  the  latter 
become  insolvent.  (125) 

Art.  347.  A  policy  of  insurance  is  null  and  void  if  made  upon 
The  freight  of  merchandise  still  on  board  of  the  vessel. 

(124)  Such  re-insurances  are  prohibited  in  England  by  statiit.  19  G.  2.  c.  37. 
§  4.  unless  the  insurer  be  insolvent,  become  bankrupt  or  die,  in  eitber  of  which 
cases  such  insurer,  his  executors,  administrators  or  assigns  may  make  re-insurance 
to  the  amount  of  the  sum  previously  by  him  insured.  But  this  prohibition  does  not 
extend  to  insurances  on  foreign  ships  or  goods.  Marsh.  113,  114. 

(125)  That  is  to  say,  provided  the  premium  be  still  unpaid,  for  otherwise  the 
policy  remains  in  forcefor  the  benefit  of  the  assignees  of  the  insured-  1  Emerig.  84. 
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Expected  profit  upon  goods, 
/  The  wages  of  seafaring  men, 

Money  borrowed  at  maritime  risk, 

The  maritime  profits  of  money  lent  at  maritime  risk.  (126) 
Art.  348.  Every  concealment  or  false  representation  on  the 
part  of  the  insured,  every  variance  between  the  policy  and  the  bill 
of  lading  which  may  lessen  the  probability  of  the  risk,  or  make  a 
difference  in  the  subject  matter  thereof,  renders  the  policy  null 
and  void. 

The  insurance  is  void  even  though  such  concealment,  false  re- 
presentation or  variance  should  not  have  contributed  to  the  damage 
or  loss  of  the  property  insured. 

SECTION  II. 

Of  the  Obligatio7is  of  the  Insurer  and  Insured. 

Art.  349.  If  the  voyage  be  broken  up  before  the  sailing  of  the 
vessel,  even  though  it  be  by  the  act  of  the  insured,  the  policy  is 
annulled,  but  the  insurer  receives  by  way  of  indemnity  one  half 
per  cent,  on  the  sum  insured. 

Art.  350.  All  loss  and  damage  happening  to  the  property  in- 
sured, by  storm,  shipwreck,  stranding  with  partial  shipwreck  (127) 
collision  (128)  forced  deviation  or  change  of  route,  ship  or  voyage; 

(126)  The  French  law  abhors  wagers  of  eveiy  description,  and  does  not  coun- 
tenance them  in  any  shape.  It  is  a  great  and  important  question,  whether  in- 
surance on  interests  merely  eventual  are  to  be  considered  entirely  in  the  light  of 
wagers,  and  how  far  it  may  be  proper  or  expedient  in  a  commercial  countiy  to 
support  or  encourage  tliem.  In  Great  Britain  and  the  United  States,  we  know 
that  the  legality  of  sucli  insurances  have  always  been  maiutaiaed,  and  that  no  one 
has  complained  of  its  being  productive  of  any  inconvenience,  and  we  know  like- 
wise, that  the  doctrines  of  the  English  and  American  courts  in  this  respect,  are 
conformable  to  the  opinion  of  the  ancient  writers  on  maritime  law,  such  as 
Straccha,  Santeima,  and  many  others.  On  the  other  hand,  there  appears  to  be 
some  weight  in  the  argument  of  the  French  counsellors  of  state,  in  support  of  the 
adverse  position.  We  shatl  introduce  it  here,  in  order  that  the  reader  may  fully 
understand  the  reasoning  on  which  that  part  of  tlie  French  system  of  legislation  is 
founded.  "  Every  insurance,"  say  they,  "  not  having  for  its  object  a  real  risk,  is  ipi 
"fact  a  mere  wager.  The  insurer  bets  that  the  vessel  will  arrive  in  safety,  anil 
"the  insured  that  she  will  not.  This  system  overturns  every  correct  principle. 
*' Instead  of  interesting  every  person  in  the  saft*  navigation  of  a  vessel,  contrary 
"  interests  are  created.  T'he  insured  has  every  thing  to  gain  by  the  loss  of  the 
*'  property  insured.  By  paying  a  trifling  premium,  he  intitles  himself  to  receive 
"  the  whole  amount  of  the  insurance.  It  is  easy  to  see  the  inconveniences  of  such 
"  a  system,  and  if  examples  should  be  cited  in  its  favour,  v.  e  would  not  hesitate  to 
**  answer,  that  it  shall  not  certainly  be  in  France,  and  in  a  matter  of  such  im- 
"  portance,  tkat  the  law  will  encourage  the  rage  of  gambling,  and  the  immorality 
*'  of  wagers." 

(127)  Echouement  avec  bns.  Shipwreck  is  either  absolute  or  partial.  It  is  abso- 
lute, when  the  ship  founders  at  sea  and  totally  disappears,  and  partial  only,  when,  by 
striking  against  a  rock,  stranding  or  otherwise,  she  is  so  broken  or  injured,  that 
the  sea  water  finds  its  way  into  her,  but  so  that  she  is  not  entirely  submerged. 
1  Emerig:  400.  JMarshall,  488.  In  the  French  language,  absolute  shipwpeck  is 
ealled  naufrage^  and  partial  shipwreck,  as  above  defined,  is  called  bris. 

(128)  Ships  or  vessels  runninsc  font  of  each  other.  The  more  elegant  term 
collision  has  been  happily  introduced  by  Marshall,  in  the  second  edhion  of  his  ex- 
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by  jettison,  fire,  capture,  pillage,  arrest  or  detention  of  princes,  de- 
claration  of  war,  repiisais,  and  generally  by  any  other  peril  or  ac- 
cident of  the  sea  (129)  is  at  the  risk  of  the  underwriters. 

Art.  35  1.  No  deviation,  however,  change  of  route,  ship  , or 
voyage,  nor  any  loss  or  damage  occasioned  by  the  act  of  the  in- 
sured, is  to  be  borne  by  ihe  insurer;  but  he  is  even  intitled  to 
have  or  retain  the  premium  (130)  if  the  risk  has  commenced. 

Art.  352,  The  waste,  diminution  and  loss  occasioned  by  the 
internal  defect  of  the  thing  insured,  or  by  the  act  or  fault  of  the 
owners,  affreighters  or  shippers,  is  not  borne  by  the  insurer. 

Art.  353.  The  insurer  is  not  boimd  to  answer  for  the  prevarica- 
tion or  fault  (131)  of  the  master  or  mariners,  commonly  called 
Barratry^  (132)  unless  there  be  an  express  agreement  to  the  con- 
trary. 

Art.  354.  The  insurer  is  not  bound  for  pilotage,  towage,  load- 
manage,  or  any  other  kind  of  duty  laid  upon  the  ship  or  goods. 

Art.  35  5.  Merchandise  which  is  perishable  by  its  nature,  or 
subject  to  leakage,  diminution  or  waste,  such  as  corn  and  salt,  shall 

cellent  Treatise  upon  Insurance.  We  think  ourselves  warranted  to  make  use  of  it 
on  the  sti-engtk  of  so  respectable  an  authority,  in  French  it  is  called  abordaqe. 

(129)  Under  the  general  description  oi perils  of  the  sea,  the  French  law  includes 
every  accident  which  usually  happens  in  the  course  of  navigation,  and  not  merely 
those  which  are  immediately  occasioned  by  shipwreck  or  tempest.  Fortune  de 
mer,  says  Emerigon,  is  a  generic  term,  which  comprehends  every  thing  for  which 
insurers  are  responsible.  1  Emevig.  359.  But  in  England,  the  meaning  of  these 
words  is  more  restricted,  "  it  having  been  found  convenient,"  says  Marshall,  "  to 
"distinguish  the  losses  to  which  ships  and  goods  at  sea  are  liable,  by  the  more  z'hi- 
♦'  mediate  causes  to  which  they  may  be  particularly  ascribed."  Marsh.  487. 

(130)  In  several  parts  of  France,  it  is  not  customary  to  pay  the  premium  until 
after  the  risk  is  ended.  2  Valiji,  p.  44.  1  Emerig.  81.  Although  the  ordinance  of 
Louis  XIV.  peremptorily  ordered  that  it  should  be  paid  at  the  time  of  signing  the 
policy.  Ord.  de  la  JMar.  hoc  tit.  art.  6.  This  code  decides  nothing  upon  the  sub- 
ject, but  leaves  it  to  be  settled  by  usage,  or  the  agi'eement  of  parties. 

(131)  In  the  French  law,  the  word  barratry  comprehends  "  every  fault  of  the 
"  master  and  niarineis,  by  which  a  loss  is  occasioned,  whether  arising  from  fraud, 
''negligence,  unskilfulness,  or  mere  imprudence."  See  Marsh.  518,  and  the  au- 
thorities there  cited. 

(132)  It  was  otherwise  under  the  ordinance  of  Louis  XIV.  The  inswer  Avas 
ipso  jure  answerabie  for  the  barratiy  of  the  master,  Ord.  de  la  JMar.  h.  t.  art.  3S. 
it  has  beer,  a  point  very  much  contested  among  the  civilians,  Avhether  barratry 
comes  or  not  within  the  general  description  of  perils  of  the  sea,  or  fortuitous  acci- 
dent. See  Jiocc.  de  Assec.  not.  44.  89.  and  it  has  been  differently  settled  by  the 
laws  and  usages  of  ditt'erent  countries. 

It  may  be  proper,  perhaps,  to  explain  here,  that  in  France,  as  well  as  in  most  of 
tlie  other  countries  of  Europe,  the  clause  of  insui'ance  against  barratry,  though  it 
may  be  inserted  in  a  printed  i)olicy,  is  only  eifectual  in  favour  of  the  shippers,  and 
never  of  the  owner  olthe  ship  who  himself  appoints  the  master,  and  is  responsible 
lor  his  faults  and  raiscoiuluct.  See  1  Emerig.  368,  aiid  the  authorities  there  cited. 
In  England,  a  different  principle  has  prevailed,  and  has  involved  the  general  law 
OTv  the  subject  of  barratry  in  a  gT'c-it  deal  of  embarrassment,  from  Avhicli,  however, 
the  courts  are  gradupjly  extricating  it.  The  inconveniency  of  the  English  doctrine 
did  not  escape  the  eagle  eye  of  lord  Mansfield.  "I  wonder,"  said  that  great  man, 
"  that  the  word  biitvatry  should  ever  have  crept  into  insurances,  and  still  more, 
"that  it  should  have  continued  in  them  so  long:  for  the  underwriter  insures  the 
*'  conduct  of  the  captain  (whom  he  does  not  appoint  and  cannot  dismiss)  to  the 
'•'owner,  who  cmi  do  either."  A'^utt  v.  JJoiirdiei',  1  T,  Jvep.  132. 
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be  specifically  mentioned  in  the  policy,  otherwise  the  insurers 
shall  not  be  cinswerable  for  the  loss  thereof,  or  for  any  damage  that 
may  happen  thereto,  unless  the  insured  at  the  time  of  signing  the 
policy  were  ignorant  of  the  nature  of  the  cargo. 

Art.  35  6.  If  insurance  be  made  on  merchandise  out  and  home, 
and  the  vessel  having  arrived  at  her  outward  port  of  delivery,  does 
not  take  in  any,  or  receives  only  a  part  of  her  return  cargo,  the  in- 
surer is  only  intitled  to  two  proportional  third  parts  of  the  stipu- 
lated premium  agreed  upon  (133)  if  there  be  no  agreement  to  the 
contrary. 

Art.  357.  If  insurance  or  re-insurance  be  made  beyond  the 
value  of  the  goods  shipped,  the  contract  shall  be  void  as  to  the  in- 
sured, if  he  has  been  guilty  of  fraud  or  deceit. 

Art.  358.  If  there  be  no  fraud  or  deceit,  the  policy  shall  be 
maintained  in  force  ko  the  extent  only  of  the  value  of  the  property 
shipped,  after  valuation  thereof,  made,  or  agreed  upon  by  the 
parties. 

In  case  of  loss,  the  insurers  shall  be  bound  to  contribute  each  in 
proportion  to  the  sum  by  him  subscribed. 

They  shall  not  receive  any  premium  for  so  much  as  is  over  in- 
sured, but  only  an  indemnity  of  one  half  per  cent. 

Art.  359.  If  there  be  several  policies  of  insurance  made  without 
fraud  on  the  same  shipment,  and  the  first  policy  cover  the  whole 
amount  of  the  property  shipped,  it  alone  remains  in  force. 

The  subsequent  insurers  are  liberated,  and  only  receive  one  half 
per  cent,  on  the  sum  insured. 

If  the  whole  amount  of  the  shipment  be  not  covered  by  the  first 
policy,  the  subsequent  insurers  are  answerable  for  the  overplus  in 
the  order  of  the  dates  of  their  several  policies.  (134) 

(133)  This  is  in  the  case  of  a.  gross  premium  (which  the  French  c?i\\  prime  liee) 
having-  been  stipulated  for  the  voyage  out  and  home.  For  if  the  risks  and  premiums 
have  been  divided,  this  article  can  have  no  application.  If  the  insurance  is  made 
for  a  gross  premium  out  and  home,  and  no  return  cargo  is  put  on  board,  the  in- 
surer is  ouly  intitled  to  two  thirds  of  the  stipulated  premium.  If  partial  returns 
have  been  made,  then  he  receives  the  whole  premium  on  the  amount  of  the  re- 
turn cargo,  and  two  thirds  only  of  so  much  as  is  deficient,  to  make  it  equal  to  the 
whole  amount  of  the  outward  cargo.  This  is,  we  think,  Avhat  the  code  means  te 
express  by  the  words  hvo  proportional  third  parts. 

(134)  The  rule  here  pi-escribed  by  this  Code  is  universally  admitted  on  the  con- 
tinent of  Europe,  and  formerly  obtained  in  England.  It  was  once  stated  on  the 
trial  of  a  cause,  to  be  the  mercantile  custom  of  the  realm,  and  to  have  been  so 
proved  bi/  all  the  exchange,  and  the  court  held  the  custom  to  be  reasonable.  1 
Show.  132.  But  a  different  rule  by  which  the  several  underwriters  in  Ciise  of  loss 
are  made  to  coiitribute,  has  sincecrept  into  practice,  and  Marshall  justly  laments 
that  the  custom  proved  bij  all  the  exchansre,  seems  now  to  be  forgotten.  Marsh. 
U9. 

In  the  United  States  this  rule  of  contribution  has  been  foimd  so  inconvenient, 
that  the  merchants  and  underwriters  have  generally  concurred  in  introducing 
ii  clause  into  policies  of  insurance,  by  which  the  parties  subject  themselves  to  the 
ancient  rnr^iie  of  n'u!stn\ent,  in  case  the  property  shall  be  found  to  have  been 
over-iusurcii;  w  hich  ihow  s  iliat  it  is  at  least  conlomiable  to  the  sense  of  the  mer- 
cantile world  on  this  side  of  the  water. 

Indeerf, 
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Art.  360.  If  property  has  been  shipped  to  the  full  amount  of 
the  insurances  made,  and  part  thereof  be  lost,  the  insurers  shall  all 
proportioiiaiiy  contribute  to  the  payment  of  the  loss. 

Art.  361.  If  insurance  be  specifically  made  on  goods  to  be  ship- 
ped on  board  of  several  vessels,  with  a  description  of  each  vessel 
and  of  the  amount  severally  insured  thereon,  and  if  the  whole  of 
the  goods  be  shipped  on  board  of  a  single  ship,  or  of  a  less  number 
of  ships  than  is  mentioned  in  the  policy,  the  insurer  is  only  bound 
for  the  amount  which  he  has  insured  on  goods  by  the  vessel  or 
vessels  on  board  of  which  the  merchandise  has  been  shipped, 
although  all  the  ships  mentioned  in  the  policy  should  be  lost;  and 
he  shall  nevertheless  receive  one  half  per  cent,  on  the  amount 
which,  in  consequence  thereof,  remains  uninsured. 

Art.  362.  If  the  captain  be  allowed  to  touch  at  different  ports 
to  complete  or  barter  his  cargo,  the  merchandise  does  not  begin 
to  be  at  the  risk  of  the  underwriter  until  it  is  actually  shipped, 
unless  there  be  an  agreement  to  the  contrary. 

Art.  363.  If  insurance  be  made  for  a  limited  time,  the  insurer 
is  discharged  after  its  expiration,  and  the  insured  may  again  cause 
his  property  to  be  insured. 

Art.  364.  The  insurer  is  discharged  and  the  premium  earned, 
if  the  insured  sends  the  vessel  to  a  nnore  distant  port  than  that 
mentioned  in  the  policy,  although  on  the  same  route. 

The  insurance  has  its  full  effect,  though  the  voyage  be  shortened. 

Art.  365.  Every  insurance  made  after  the  loss  or  arrival  of  the 
property  insured,  is  null  and  void,  if  it  can  be  presumed  that  the 
insured  might  have  known  the  loss,  or  the  insurer  the  arrival 
thereof. 

Art.  366.  The  presumption  exists,  (independent  of  other  proofs) 
if  it  be  proved  that  the  news  thereof  might  have  been  brought  from 
the  place  where  the  vessel  was  lost,  or  arrived,  or  where  such  event 
was  first  known,  to  that  where  the  insurance  was  made,  before  the 
signature  thereof,  allowing  three  quarters  of  a  myriametre  (135) 
to  an  hour. 

Art.  367.  If  however  the  policy  contain  the  clause  of  "lost 
or  not  lost,"  (136)  the  presumption  (137)  mentioned  in  the  next 
preceding  articles  does  not  obtain. 

Indeed,  justice  seems  to  require,  that  after  an  underwriter  has  purchased  all  th^" 
insurable  risk  of  a  vessel  or  cargo,  no  third  person  without  his  consent  should  be 
permitted  to  interfere  Avitli  his  bargain,  or  to  enlarge,  restrict  or  modify  it  in  any 
manner.  The  risk,  good  or  bad,  is  his  own,  and  we  cannot  discover  any  principle, 
on  which  the  insured,  after  once  parting  with  it,  may  legally  dispose  of  it  again. 

It  is  greatly  to  be  wished,  that  a  uniform  i-ule  on  this  subject  might  be  adopted 
in  all  countries.  For  if  insurance  be  made,  as  is  not  unfrequently  the  case,  on  the 
same  property  in  different  places  where  different  rules  prevail;  how,  in  case  of 
loss,  can  any  reasonable  adjustment  be  effected  on  such  opposite  principles? 

(135)  About  four  miles. 

(136)  The  French  phraseology  is  sur  boivies  ou  mauvaises  nouvelles,  on  good  oi 
bad  news. 

(137)  In  coujitries  which  are  not  blessed  with  the  admirable  institution  of  triai 
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In  such  case,  the  policy  is  only  avoided  when  it  is  proved  that 
the  insurer  knew  of  the  loss,  or  the  insured  of  the  arrival  of  the 
vessel  before  the  signing  of  the  said  policy. 

Art.  368.  If  the  fact  be  proved  against  the  insured,  he  pays  a 
double  premium  to  the  insurer. 

If  against  the  insurer,  he  pays  to  the  insured  double  the  amount 
of  the  stipulated  premium. 

Whichever  of  them  is  proved  to  be  in  fault,  is  liable  to  punish- 
ment by  the  correctional  police. 

SECTION  III. 

Of  Abandonment.  (138) 

Art.  369.  Abandonment  may  be  made  of  property  insured,  in 
cases  of 

Capture, 

Shipwreck, 

Stranding,  with  partial  shipwreck, 

Insufficiency  of  the  ship  in  consequence  of 

the  perils  of  the  sea. 
Arrest  by  a  foreign  prince, 

Loss  or  deterioration  of  the  property  insured  amounting  to 
at  least  three  fourths  of  the  value  thereof. 

*i/  3'^^^Vy  as  little  as  possible  should  be  left  to  the  presumption  of  man.  Therefore, 
the  French  Code  has  wisely  substituted  in  its  stead  the  presumption  of  the  la-J. 
In  England  and  America,  the  law  has  no  need  of  artijicial presiemptio?is';  it  knows 
none  but  those  which  naturally  result  from  the  genuine  facts  and  circumst;inces  of 
the  case,  operating  upon  the  minds  of  an  honest,  intelligent,  free  and  impartial 
Jury. 

(138)  In  order  that  some  parts  of  this  section  may  be  more  easily  and  clearlv 
understood,  we  think  it  necessary  to  give  here  a  short,  connected  and  practical 
vijew  of  the  proceedings  which  take  place  in  France  between  the  insured  and  in- 
surer, in  cases  of  total  loss.  The  insured  is  bound  (art.  37i)  within  three  days 
after  receiving  information  of  the  loss,  to  give  notice  ot  it  to  the  insurer.  It  is  done 
by  a  formal  notification  made  by  a  notary  public  or  /wissier,-  for  the  proof  of 
notices  is  not  there,  as  with  us,  a  matter  in  pais,  and  parol  evidence  of  the  service 
thereof  is  not  admitted.  At  the  same  time  the  insured  may,  if  he  pleases  (art. 
378)  make  his  abandonment,  if  not,  he  declares  in  the  instrument  which  is  drawn 
up  of  the  notice,  that  he  reserves  to  himself  the  right  of  making  it  M-ithin  the 
term  allowed  by  law.  Tliis  is  a  kind  of  protestation  to  obviate  the  presumption  of 
an  implied  waiver  on  his  part  of  tlie  right  to  abandr.n.  To  make  his  actual  aban- 
donment, the  law  allows  him  (art.  575)  the  term  of  six  months,  if  the  loss  happen 
in  Europe,  or  the  Mediterranean,  and  one  or  two  yeai-s  according  to  the  distance 
of  places,  if  elsewhere.  The  reason  of  allowing  so  'much  time  will  be  explained  in 
a  subsequent  note.  If  afterwards,  at  any  time  within  the  legal  limitation,  the  in- 
sured thinks  proper  to  abandon,  he  does  it,  in  the  same  form  that  we  have  above 
mentioned  with  respect  to  the  first  notice,  by  an  instrument  drawn  up,  and  noti- 
fied to  the  insurer,  by  a  puljlic  officer,  or,  if  he  thinks  proper,  he  may  do  it  in 
judicial  form,  as  will  be  explained  in  a  note  to  art.  431.  He  must  comnuinicate  at 
the  same  time  (art.  383)  certified  copies  of  the  proofs  of  property  (invoice,  bills 
of  lading  and  the  likej  and  of  the  proof  of  loss,  which  is  generallv  the  master's 
protest,  accompanied  with  the  certificates  of  survey,  condemnation  or  other  simi- 
lar documents.  He  must  also  declare  (art.  379)  Avhat  other  insm-ance  he  has  caused 
to  be  made,  and  what  moneys  he  has  borrowed  at  maritime  risk  on  the  property 
insm'ed.  The  instrument  concludes  with  a  notice,  that  payment  of  the  loss  will  be 
required  after  the  expiration  of  the  term  stipulated  in  the  policy.  If  after  the  ex 
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Abandonment  may  also  be  made  in  case  of  detention  by  govern- 
ment after  the  voyage  begun.  (139) 

Art.  o70.  Abandonment  cannot  be  made  before  the  commence- 
ment of  the  voyage. 

Art.  371.  Every  other  loss  or  damage  is  reputed  average^  and 
is  adjusted  between  the  insurers  and  the  insured  in  proportion  to 
their  respective  interests. 

Art.  372.  The  abandonment  of  insured  property  cannot  be  partial 
or  conditional. 

It  extends  only  to  the  subject  matter  of  the  insurance  and  risk. 

Art.  373.  Abandonment  must  be  made  to  the  insurers  within 
the  term  of  six  months  from  the  day  on  which  is  received  the 
news  or  information  of  the  loss  having  happened  in  the  ports  or  on 
the  coasts  of  Europe  or  those  of  Asia  or  Africa  on  the  Mediterra- 
nean sea;  and  in  case  of  capture,  within  the  same  period  after  in- 
telligence received  of  the  vessel  being  carried  into  a  port  or  place 
situate  on  some  one  of  the  coasts  above  mentioned. 

Within  one  year  after  the  news  or  information  received,  if  the 
loss  happen  in  or  the  prize  be  carried  to  the  West  Indies,  the  isl- 
ands of  Madeira,  Azores  or  Canaries,  or  to  some  other  island,  or 
coast  to  the  west  of  Africa  or  to  the  east  of  America. 

Within  two  years  after  receiving  the  news  of  the  loss  or  capture, 
if  it  happen  or  take  place  in  any  other  part  of  the  world.  (140) 

piration  of  that  term,  the  insurer  does  not  pay,  the  insured  cites  him  to  appear 
hetbre  the  tribunal  of  commerce,  where  the  cause  is  heard  summaril_v  on  the  do- 
cuments exhibited,  and  aithougli  the  insurer  (art.  384)  may  contradict  and  I'ebut 
them  by  other  evidence,  even  by  parol  proof,  as,  for  instance,  if  he  means  to  dis- 
prove the  fact  stated  in  the  protest,  yet  unless  he  exhibits  very  clear  and  conclu- 
sive dr-cunaents,  such  as  a  receipt  or  the  like,  or  shows  some  very  strong  pre- 
sumpiiOTis  of  fraud  on  the  part  of  the  insured,  it  does  not  prevent  judgment  from 
bei)-.?  given  provisionally  against  him,  but  in  that  case,  the  insured  who  receives 
the  'ViOney,  is  bound  to  give  security  for  refunding  it  with  interest  and  costs,  in 
case  of  a  reversal  of  the  judgment  on  a  review  or  appeal.  The  prima  facie  evi- 
derce,  if  perfectly  regular,  if  no  cause  of  doubt  appeal's  on  the  face  of  it,  and 
it  is  uncontradicted  by  proof  equally  clear,  is  held  to  create  a  sufficient  pre- 
sumption of  right,  to  intitle  the  party  in  whose  favour  it  operates,  to  the  possession 
of  the  mo!iey  in  controversy,  until  final  judgment,  and  it  also  has  the  effect  of  pre- 
venting dilatory  litigation,  and  the  interposition  of  appeals,  for  the  sake  of  mere 
delay.  This  mode  of  proceeding  which,  however,  onl\  takes  place  in  commercial 
tribunals,  and  in  mercantile  cases,  is  not  peculiar  to  France;  it  is  practised  in  Spain, 
Italy  and  other  countries,  and  is  as  ancient  as  the  Consolato  del  JSIare,  Consol,  c. 
21.  -24.  Roccus  goes  so  far  as  to  say,  that  it  is  founded  on  the  principles  of  the 
general  maintime  law.  Ex  g-enei^ali  lege  maritimd  saiicitur,giiod  co7itrd  asseacra- 
tores  agatur  via  executivd,  et  mdld  exceptione,  tam  justa  q_uam  injusta, 
impediatur  executio  contractus  assecurationis.  Rocc.  de  assec.  not.  100. 

(139)  That  is  to  say,  after  the  ship  has  set  sail;  for,  until  then,  even  the  insured 
may  break  up  the  voyage,  paying  one  half  per  cent,  to  the  insurei-s,  by  way  of 
indemnity.  See  above,  art  349.  See  also  Ord.  de  la  Mar.  h.  t.  art.  37.  Le  Giddon, 
c.  9.  art.  12;  and  2  Emer.  48.  The  same  rule  obtains  in  Spain  and  Italy.  Ordin.  of 
Bllb.  c.  22.  art.  23.  Casa  Regis,  disc.  67. 

(140)  This  requu'es  a  particular  explanation,  as  the  laws  of  France  and  Eng- 
land proceed  in  this  respect  upon  directly  opposite  principles.  By  the  English  law 
the  insured  is  compelled  immediately,  or  at  least  within  a  very  short  time  after 
receiving  the  news  of  the  loss,  to  make  his  election  whether  or  not  he  will  abandon 
to  the  underwi-iters.  Abandonment  is  thus  in  a  great  degree,  if  not  entirely  assi- 
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After  the  expiration  of  these  several  periods,  the  insured  can  no 
longer  abandon. 

Art.  374.  In  cases  in  which  abandonment  may  be  made,  and 
in  all  cases  of  loss  or  accident  within  the  risks  of  the  policy,  the 

milated  to  the  notice  which  the  law  requires  to  be  given  to  the  drawer  or  indorser, 
of  the  protest  ot"  a  bill  of  exchange,  {Mitchell  v.  Edie,  1  Term  Rep.  613,)  and 
nearly  on  the  same  principle.  For,  tbe  reason  which  is  adduced,  is,  that  the  in- 
sured must  not  lay  by  t©  avail  himself  of  the  cliance  of  events,  and  of  the  i)rofits 
which  may  possibly  result  in  case  the  property  is  recovered.  {Marsh.  589.)  It  is 
said  also  that  if  the  property  be  immediately  abandoned,  the  insurer  may,  by 
himself  or  his  agents,  take  the  necessary  measures  for  its  recovery,  whereas  the 
insured  or  those  whom  he  employs,  may  be  negligent,  dishonest  or  unskilful,  and 
the  underwriter  may  ultimately  suffer  by  Uieir  ignorance  or  misconduct.  See  the 
case  of  Mitchell  v.  Edie,  above"  cited,  and  ^Ihvood  v.  Henckell,  in  Park,  239.  But 
in  France,  and  indeed  in  every  other  country  of  the  continent  of  Europe,  the  sub- 
ject is  considered  in  an  entirely  different  point  of  view.  Abandonment,  it  is  there 
said,  is  the  last  resomce  of  the  insured,  he  ought  not  to  be  forced  to  it,  until  after 
he  has  tried  every  means  in  his  power  to  recover  his  property.  While  the  fate  of 
his  ship  or  merchandise  is  yet  uncertain,  he  should  not  be  compelled  to  act  in  the 
dark,  and  to  take  so  important  a  determination  before  he  is  well  informed  of  the 
real  state  of  things,  2  I  alin,  118.  If  his  property  should  be  recovered,  the  in- 
.sm'er  has  received  his  premium,  and  cannot  demand  any  thing  more.  If  profits 
have  eveu  resulted  from  the  apparent  loss,  the  insured  is  justly  intitled  to  them, 
who  has  earned  them  by  his  industry;  the  insurer  on  the  contraiy,  has  no  i-ight  to 
expect  profit  from  the  misfortunes  of  the  other  party,  for  it  is  a  maxim  of  every 
system  of  jurisprudence,  qmd  nemo  debet  locitpletariex  alieiidjacturd;  much  less 
ought  one  to  expect  to  inrich  himself  by  the  very  misfortune  against  which  he 
undertook  to  provide:  and  insurance  is  merely  a  contract  of  indemnity  and 
not  of  gain,  no7i  versatnv  in  Incro.  As  to  the  danger  that  the  insured  will  not  make 
due  exertions  to  recover  the  property,  his  interest  is  thought  to  be  a  sufficient  se- 
curity in  that  respect.  For  il  there  is  but  little  or  no  hope,  it  is  presumed  that  he 
will  naturally  abandon  as  soon  as  possible,  and  then  the  insurer  may  act  as  he 
pleases;  if  on  the  contrary,  there  is  a  prospect  not  only  of  recovery,  but  of  gain, 
he  will  exert  himself  to  the  utmost  to  attain  the  object.  Besides,  there  is  nothing 
to  prevent  the  insurer,  who  has  an  eventual  interest  in  the  property,  from  making 
exertions  on  his  side.  His  right  so  to  do  cannot  be  denied.  And  after  all,  if  the 
insured,  by  his  own  misconduct  or  neglect,  should  prevent  the  property  from 
being  finally  recovered,  the  underwriter  may  on  that  veiy  ground  refuse  to  ac- 
cept the  abandonment,  and  in  an  action  for  a  partial  loss,  the  court  will  consider 
as  saved,  what  might  have  been  so,  but  for  the  default  of  the  insured. 

On  these  principles,  tlie  French  law  allows  to  the  insured  a  time  reasonably 
sufficient  to  ascertain,  before  he  is  compelled  to  abandon,  Avhether  his  property  is 
lost  or  not  beyond  all  hope  of  recovery,  and  obliges  him  in  the  mean  time  to  la- 
bour and  travel  for  the  benefit  of  whom  it  may  ultimately  concern.  If  it  fixes  pe- 
riods, Avithin  which  he  is  at  last  obliged  to  make  his  election,  they  are  merely  to 
be  considered  in  the  light  of  ordinary  limitations,  ut  sit  finis  litium;  for  the  same 
period  of  time  which  limits  the  right  to  abandon,  limits  likewise  the  right  to  insti- 
tute the  action  of  abandonment  which  is  founded  upon  it.  See  note  to  art.  431. 
Abandonment  is  considered  as  a  harsh  i-emedy  (-2  Emer.  176.)  by  M'hich  the  in- 
surer is  compelled,  agjiinst  his  will,  to  become  the  owner  of  the  property  of  ano- 
ther, and  therefore  its  limitation  is  much  shorter  than  that  of  the  action  for  the 
recovery  of  a  mere  indemnity,  which  is  only  barred  by  the  lapse  of  five  years, 
from  the  date  of  the  policy.  See  post.  art.  432.  But  the  insured,  after  suffering  the 
term  allowed  him  to  make  liis  abandonment  to  elapse,  is  not  entirely  without  re- 
medy, for  he  may  still  recover  in  an  action  of  average,  which  is  analogous  to  oui' 
sviit  for  a  partial  loss.  "This  action,"  says  Emerigon,  "is  the  ordinai-y  mode 
"  of' proceeding; — abandonment  is  an  extraordinar}-  remedy  allowed  ex  favore 
"  only  in  certain  cases."  2  Emer.  176.  178. 

By  the  ordinance  of  Louis  XIV.  the  period  within  which  the  insured  Avas  al- 
lowed to  abandon,  was  six  weeks,  if  the  loss  happened,  or  was  first  known  in  tlie 
same  province  of  France  where  the  owner  resided,  and  if  elsewhere,  the  terna 
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insured  is  bound  to  give  notice  in  legal  form  to  the  insurer,  of  the 
information  which  he  has  received. 

Such  notice  must  be  given  within  three  days  after  the  receipt  of 
the  information. 

Art.  375.  If  after  the  expiration  of  one  year  in  ordinary,  and 
two  years  in  long  (141)  voyages,  to  be  reckoned  from  the  day  of 
the  sliip's  departure,  or  that  referred  to  in  the  last  advice  received, 
the  insured  declare  that  he  has  received  no  news  or  information  of 
his  vessel,  he  may  abandon  to  the  insurer,  and  demand  payment  of 
the  loss  without  being  bound  to  prove  the  same. 

After  the  expiration  of  the  respective  terms  of  one  or  two  years 
as  above,  the  insured  is  entitled  to  the  benefit  of  the  terms  limited 
by  art.  373,  within  which  he  may  pursue  his  remedy.  (142) 

Art.  376.  If  the  insurance  be  made  for  a  limited  time,  and  the 
terms  allowed  as  above  for  ordinary  and  long  voyages  respectively 
have  expired,  the  loss  of  the  ship  is  presumed  to  have  happened 
within  the  period  of  the  risk. 

Art.  377.  Those  are  reputed  long  voyages  which  are  made  to 
the  East  and  West  Indies,  the  Pacific  Ocean,  Canada,  Newfound- 
land, Greenland  and  other  islands  and  coasts  of  both  Americas, 
Madeira,  the  Azores,  Canaries,  and  to  all  the  coasts  and  countries 
lying  on  the  Atlantic  ocean,  beyond  the  streights  of  Gibraltar  and 
the  Sound. 

Art.  378.  The  insured  may  at  the  same  time  that  he  gives  the 
notice  mentioned  in  art.  374,  either  make  his  abandonment,  and 
demand  that  the  loss  be  paid  at  the  time  fixed  by  the  policy,  or  he 
may  reserve  to  himself  the  right  of  abandoning  at  any  time  within 
the  period  fixed  by  law. 

Art.  379.  The  insured  is  bound  when  he  makes  his  abandon- 
ment to  disclose  all  the  insurances  which  he  has  made  or  caused 
to  be  made,  and  even  those  which  he  has  ordered  to  be  made,  as 
well  as  the  money  which  he  has  taken  up  at  maritime  risk,  on  the 
vessel  or  goods,  and  in  default  thereof,  the  term  of  payment  which 
otherwise  should  have  begun  to  run  from  the  day  of  the  abandon- 
ment, shall  only  begin  from  that  on  which  he  shall  communicate 

was  gradually  enlai'ged  to  two  years,  according  to  the  distance  of  places.  This 
ai-rangement"  was  found  inconvenient,  and  the  periods  too  short  in  many  cases. 
Emeiigon  preferred  the  regulation  of  Amsterdam,  Avhich  allowed  eighteen  months 
for  losses  happening  in  Europe,  and  three  years  for  those  happening  in  other 
places.  2  Emer.  268.  The  compilers  of  this  Code  thought  it  best,  it  seems,  to  steer 
a  middle  course. 

In  the  United  Stales,  the  inconvenience  of  allowing  too  short  a  time  to  the  in- 
sured, to  make  his  abandonment,  has  already  been  felt,  and  it  is  remarkable,  that 
the  underwriters^  for  whose  benefit  the  rule  seems  to  have  been  introduced,  have 
been  the  first  to  find  fault  with  it.  See  post,  note  145. 

(141)  See  post.  art.  377,  and  above,  note  81. 

(142)  The  expiration  of  the  respective  terms  of  one  and  two  years,  withoatany 
news  having  been  received  of  the  vessel,  places  the  insured  in  the  same  situation, 
as  if  he  had  at  that  moment  been  infornjed  of  the  actual  loss  of  his  prop^rt}-. 
Thei'cfore,  the  limitations  only  begin  to  run  from  that  time. 
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the  said  facts,  while  on  the  other  hand,  the  term  limited  for 
making  the  abandonment  shall  not  be  enlarged. 

Art.  380.  If  the  insured  gives  in  a  fraudulent  statement  he  shall 
be  deprived  of  the  benefit  of  the  insurance,  and  shall  be  bound  to 
pay  the  sums  borrowed  at  maritime  risk  notwithstanding  the  loss 
or  capture  of  the  vessel. 

Art.  381.  In  case  of  shipwreck,  or  stranding  with  partial  ship- 
wreck, the  insured  must  use  his  best  endeavours  to  save  the  pro- 
perty, without  prejudice  however  to  his  abandonment  to  be  made 
in  proper  time  and  place. 

The  expenses  of  salvage  shall  be  allowed  to  him  on  his  affirma- 
tion (143)  to  the  amount  of  the  value  of  the  property  saved. 

Art.  382.  If  the  term  of  payment  be  not  fixed  by  the  policy,  the 
insurer  is  bound  to  pay  the  loss  within  three  months  after  the  aban- 
donment has  been  notified  to  him. 

Art.  383.  The  proofs  of  property  and  loss  are  to  be  communi- 
cated to  the  insurer,  before  bringing  a  suit  against  him  for  the 
payment  of  the  sum  insured. 

Art.  384.  The  insurer  may  rebut  those  proofs  by  contrary 
evidence. 

He  may  nevertheless  be  adjudged,  though  he  offers  such  evi- 
dence, to  pay  provisionally  the  amount  of  the  loss,  the  insured 
giving  security  for  the  same. 

The  security  is  exonerated  after  the  expiration  of  four  complete 
years,  if  within  that  time  no  suit  has  been  brought  against  him. 

Art.  385.  After  the  abandonment  made  and  accepted,  or  adjudg- 
ed to  be  valid,  the  property  insured  belongs  to  the  insurer  from 
the  day  (144)  on  which  it  was  abandoned. 

The  insurer  cannot  under  pretence  of  the  vessel  having  returned 
refuse  the  payment  of  the  sum  insured. 

Art.  386.  The  freight  of  the  goods  saved  from  shipwreck,  even 
though  it  be  paid  in  advance,  passes  by  the  abandonment  of  the 
vessel  and  goes  also  to  the  insurer,  without  prejudice  to  the 
rights  of  lenders  at  maritime  risk,  of  the  mariners  for  their  wages, 
and  of  all  others  for  the  expenses  incurred  during  the  voyage. 

Art.  387.  In  case  of  detention  of  princes,  the  insured  is  bound 
to  notify  the  same  to  the  insurer  within  three  days  after  receiving 
information  thereof. 

Property  so  detained  cannot  be  abandoned  until  six  months  after 

(143)  It  is  often  difficult  to  prove  the  several  items  of  an  account  of  this  descrip- 
tion. Among  merchants,  such  accounts  are  generally  admitted,  if  tlier  appeal- 
reasonable.  The  French  courts  tlierefore  admit  them  on  the  oath  of  the  ])arty; 
but  it  does  not  preclude  his  adversaiy  from  contesting  their  reasonableness,  calling 
for  letters,  papers,  documents,  &c.  when  such  exist,  and  in  short  from  contradicting 
the  same  by  any  evidence  in  their  power. 

(144)  That  it  is  to  say,  the  property  insured  belongs  from  that  time  absolutehj 
to  the  insurer;  otherwise,  the  Frejicii  law  considei's  the  abandonment  to  work  by 
retrospection  to  the  beginning  of  the  voyage.  2  Emerig.  196.  222.  On  this  principle 
the  insurer  of  the  shij)  is  cbai-ged  with  extra  provisions,  wages,  hue.  and  the  under- 
writer on  the  cargo  with  the  freight  and  other  expenses,  which  the  properly  ha* 
incurred,  during  the  continuance  of  the  risk. 
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notice  given  thereof,  if  the  detention  took  place  in  European  seas, 
the  Mediterranean  or  the  Baltic. 

Nor  until  one  year  after  such  notice,  if  the  detention  took  place 
in  more  distant  countries.  (145) 

These  terms  begin  only  from  the  day  of  notice  given  of  the 
arrest  or  detention. 

If  the  merchandise  so  detained  is  of  a  perishable  nature,  the 
above  mentioned  periods  are  reduced  to  one  month  and  a  half 
in  the  first  case,  and  three  months  in  the  second. 

Art.  388.  The  insured  are  bound  during  the  periods  above 
mentioned,  to  use  their  utmost  endeavours  to  obtain  the  release  or 
restitution  of  the  property  detained. 

The  insurers  may,  concurrently  with  the  insured,  or  severally, 
employ  the  means  in  their  power  to  obtain  the  same  end. 

Art.  389.  A  vessel  cannot  be  abandoned  on  the  ground  of  in- 
sufficiency, if  she  can  be  again  set  afloat,  repaired  and  put  in  a  con- 
dition to  proceed  to  the  place  of  her  destination. 

In  such  case  the  insured  preserves  his  rights  and  remedies, 
against  the  insurers  for  the  expenses  and  average  occasioned  by 
the  stranding  of  the  vessel. 

Art.  390.  If  the  vessel  be  declared  unfit  for  sea,  the  owners  of 
the  cargo  insured,  are  bound  to  give  notice  thereof  to  the  insurer, 
within  three  days  after  receiving  such  information. 

Art.  391.  In  such  case,  the  master  is  bound  to  use  his  best  en- 
deavours to  procure  another  vessel  to  carry  the  merchandise  to  the 
place  of  its  destination. 

x'\rt.  392.  In  the  case  mentioned  in  the  last  preceding  article, 
the  merchandise  shipped  on  board  of  another  vessel,  is  at  the  risk 
of  the  insurers,  until  its  safe  arrival  and  discharge. 

Art.  393.  The  insurer  is  moreover  bound  for  average  and  the 
charges  of  unloading,  storage,  re-shipment,  extra  freight,  and  all 
other  expenses  which  might  have  been  incurred  to  preserve  the 
merchandise,  up  to  the  amount  of  the  sum  insured. 

Art.  394.  If  withiji  the  term  prescribed  by  art.  387.  the  master 
cannot  procure  another  vessel  on  which  to  reship  the  merchandise, 
and  bring  it  to  the  place  of  its  destination,  the  insured  may  aban- 
don the  same. 

Art.  395.  In  cases  of  capture,  when  it  is  not  in  the  power  of  the 
insured  to  give  information  thereof  to  the  insurer,  he  may  redeem 
the  property  without  waiting  for  his  orders. 

The  insured  is  bound  to  inform  the  insurer  as  soon  as  it  is  in 
his  power  of  the  compromise  which  he  has  made  with  the  captors. 

Art.  396.  The  insurer  is  at  liberty  to  take  the  compromise  for 
his  own  account,  or  to  refuse  it;  he  is  however  bound  to  make  his 

(145)  This  rule  has  been  adopted  in  the  United  States,  since  American  property 
has  become  exposed  to  frequent  captures,  by  the  cruizei'sof  the  belligerent  i)Owers 
of  Europe.  A  clause  is  now  generally  inserted  in  policies  of  insurance,  by  which  the 
insured  promise  not  to  abandon,  in  case  of  capture  or  detention  by  a  foreign  prince, 
until  the  expintion  of  a  stated  period,  (varying  from  sixty  days  to  six  months)  after 
advice  thereof,  unless  the  property  be  previously  condemned.  See  above,  note  140. 
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election  known  to  the  insured  within  twenty-four  hours  after  re- 
ceiving notice  of  the  compromise. 

If  he  declare  that  he  takes  the  compromise  for  his  own  account, 
he  is  bound  to  contribute  without  delay  to  the  payment  of  the  sum 
agreed  upon  according  to  the  terms  of  the  contract,  and  in  propor- 
tion of  his  interest;  and  he  contiues  to  bear  the  risks  of  the  voyage, 
agreeably  to  the  policy  of  insurance. 

If  he  declare  that  he  waives  the  benefit  of  the  compromise,  he  is 
bound  to  pay  the  sum  insured,  and  has  no  claim  whatever  on  the 
property  redeemed. 

If  the  insurer  has  not  notified  his  determination  within  the  term 
above  mentioned,  he  is  considered  as  having  waived  the  benefit  of 
the  compromise.  (146) 

TITLE  XI. 

Of  Average. 

Art.  397.  All  extraordinary  expenses  incurred  on  account  of  the 
ship,  the  cargo,  or  both,  as  well  as  all  damage  happening  to  the 
vessel  and  goods  from  the  time  of  their  lading  and  departure  until 
their  arrival  and  discharge,  are  reputed  average. 

Art.  398.  If  there  be  no  special  agreement  between  the  parties, 
average  is  settled  and  adjusted  on  the  following  principles. 

Art.  399.  There  are  two  descriptions  of  average:  gross  or  gene- 
ral, and  simple  or  particular. 

Art.  400.  The  ensuing  fall  under  the  description  of  general 
average,  to  wit: 

1 .  Things  given  by  way  of  compromise  for  the  redemption 
of  the  vessel  and  cargo, 

2.  Things  that  are  cast  away  or  thrown  overboard, 

3.  Cables  or  masts  broken  or  cut  down, 

4.  Anchors  and  other  things  abandoned  for  the  common 
safety, 

5.  Damage  suffered  in  consequence  of  jettison,  by  the 
merchandise  remaining  on  board  of  the  vessel. 

6.  The  cure  and  maintenance  of  mariners  wounded  in  the 
defence  of  the  ship,  the  wages  and  maintenance  of  sea- 
men during  the  time  that  the  vessel  is  detained  in  the 
course  of  her  voyage,  by  a  sovereign  or  prince,  and  while  • 

(146)  The  reader  will  probably  wonder  at  not  finding  any  thing  in  this  title, 
DOr  indeed  in  the  whole  code,  on  the  subject  of  warranty,  which  makes  so  con- 
spicuous a  figure  in  the  English  law  of  insurance.  The  fact  is,  that  that  doctrine 
is  peculiar  to  the  British  system  of  mercantile  jurisprudence;  according  to  which 
every  clause  in  a  policy,  in  which  the  words  warrant  or  ivarranti/  are  used,  is 
construed  strictly  as  against  the  waiv^antor,  and  liberally  in  favour  of  the  -war- 
rantee, who  in  almost  every  case  is  the  insm'er.  The  French  law  on  the  contrar}-, 
considers  commercial  contracts  as  engagements  founded  entirely  on  good  faith, 
which  are  to  be  construed  liberally  and  equitably,  without  regard  to  any  form  or 
set  of  words,  or  to  technical  niceties.  It  does  not  therefore  distinguish  a  warranty 
from  any  other  promise,  and  is  contented  to  inforce  it  according  to  its  bond  fide  inl- 
port  and  meaning,  and  the  intention  of  tlie  parses. 
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she  is  repairing  in  consequence  of  damage  voluntarily 
suffered  for  the  common  safety,  if  the  vessel  is  freighted 
by  the  month.  (147) 

7.  The  charges  of  unladhig  in  order  to  lighten  the  ship  and 
facilitate  her  entry  into  a  port  or  river,  when  compelled 
thereto  by  stress  of  weather,  or  by  being  chased  by  an 
enemy. 

8.  The  expense  of  setting  the  vessel  afloat  when  stranded, 
to  prevent  her  total  loss  or  capture. 

And,  in  general,  the  damage  voluntarily  suffered,  and  expenses 
incurred,  after  a  formal  deliberation  and  resolution  stating  the 
causes  and  motives  thereof,  for  the  safety  of  the  ship  and  goods, 
from  the  time  of  their  shipment  and  departure  to  that  of  their 
arrival  and  discharge. 

Art.  401.  General  average  is  borne  by  the  merchandise  and 
one  half  of  the  vessel  and  freight,  in  proportion  to  their  respective 
value. 

Art.  402.  The  merchandise  is  valued  at  the  price  that  it  was 
worth  at  the  port  of  delivery. 

Art.  403.  The  following  come  under  the  description  of  simple 
average,  to  wit: 

1.  The  damage  happening  to  the  merchandise  from  its  in- 
ternal defects,  through  stress  of  weather,  or  in  conse- 
quence of  capture,  shipwreck  or  stranding, 

2.  The  expenses  incurred  to  save  it, 

3.  The  loss  of  cables,  anchors,  sails,  masts  or  cordage,  occa- 
sioned by  storms  or  any  other  peril  or  accident  of  the  sea, 

The  expenses  resulting  from  having  put  into  one  or  more 
ports,  either  on  account  of  the  accidental  loss  of  the  said 
articles,  or  for  want  of  provisions,  or  to  stop  a  leak, 

4.  The  wages  and  provisions  of  the  ship's  company  during 
the  ship's  detention  by  a  foreign  prince  in  the  course  of 
her  voyage,  and  while  she  is  repairing,  if  she  is  freight- 
ed for  the  voyage, 


(147)  But  those  expenses  are  only  simple  average,  if  tlie  ship  be  freighted  for 
the  \o\!L%e,  post.  art.  403.  No.  4.  The  same  distinction  is  made  in  the  ordinance  of 
Louis  XIV.  h.  t.  art.  7.  M.  Valin  is  at  a  loss  as  well  as  ourselves  to  comprehend  the 
reason  of  it,  particularly  as  it  appears  to  be  in  contradiction  with  the  7th  article  of 
the  same  oi'dinance,  title  Freight,  and  the  5th  article  of  the  title  concerning  mari- 
ners' wages.  To  make  the  I'eader  understand  the  manner  in  which  those  several 
articles  conti-adict  each  othei',  and  in  what  points  of  view  they  are  objectionable, 
would  reqioire  a  long,  and  to  us  an  useless  explanation;  we  think  it  sufficient  to  refer 
to  Valin's  full  and  able  discussion  of  the  subject,  in  the  second  volume  of  his  Cora- 
mentai'y  on  the  ordinance,  page  168. 

The  compilers  of  this  code  do  not  appear  to  have  profited  by  the  reflections  of 
that  excellent  commraentator.  For  they  have  copied  the  contradictory  and  objec- 
tionable articles  without  eudcavoimng  to  modify,  explain  or  reconcile  them.  On 
comparing  the  articles  254  and  300  with  those  of  the  ordinance  that  are  quoted 
above,  they  will  be  found  to  be  substantially  the  same,  and  liable  to  the  same  ob- 
jections.  This  is  not  the  only  instance  in  which  this  vfork  is  liable  to  a  siraiJar 
*  reprtiach. 
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5.  The  wages  and  provisions  of  the  ship*s  company  during 

quarantine,  whether  the  vessel  is  hired  for  the  voyage,  or 

by  the  month. 

And,  in  general,  the  expenses  incurred  for,  and  damage  suffered 

by,  the  ship  or  merchandise  alone,  from  the  time  of  their  shipment 

and  departure,  to  that  of  their  arrival  and  discharge. 

Art.  404.  Simple  average  is  paid  by  the  owner  of  the  property, 
which  has  received  the  damage  or  occasioned  the  expense. 

Art.  405.  The  damage  suffered  by  merchandise  in  consequence 
of  the  master's  neglecting  to  keep  the  hatches  closed,  and  the  ship 
well  fastened,  or  not  providing  good  tackle  and  ropes,  and  generally 
all  other  accidents  occasioned  by  the  negligence  of  the  master  or 
seamen,  fall  likewise  under  the  description  of  simple  average,  and 
are  borne  by  the  owner  of  the  goods,  who  preserves  his  right  and 
remedy  for  the  same  against  the  master,  ship  and  freight. 

Art.  406.  Loadmanage,  towage  and  pilotage  into  or  out  of  a 
port  or  river,  all  duties  for  clearance,  search,  reports,  tonnage, 
lighthouse,  anchorage  and  other  navigation  dues,  are  not  consid- 
ered average,  but  are  merely  expenses  at  the  charge  of  the  vessel. 
Art.  407.  In  case  of  collision,  or  vessels  running  foul  of  each 
other,  if  the  occurrence  was  accidental,  the  damage  is  borne  by 
the  vessel  that  has  received  it,  and  there  is  no  remedy  against  the 
other  vessel. 

If  the  collision  took  place  by  the  fault  of  the  master  of  either 
vessel,  the  damage  is  paid  by  him  who  was  in  fault. 

If  there  be  any  doubt  as  to  which  occasioned  the  collision,  botli 
vessels  shall  contribute  in  equal  portions,  to  the  expenses  of  re- 
pairing the  damage  suffered. 

In  the  two  last  cases,  the  appraisement  of  the  damage  is  made 
by  surveyors  officially  appointed. 

Art.  408.  A  demand  of  average  cannot  be  admitted,  if  the  gene- 
ral average  does  not  exceed  one  per  cent,  on  the  aggregate  value 
of  the  ship  and  goods,  and  if  the  simple  average  does  not  also  ex- 
ceed one  per  cent,  of  the  value  of  the  article  damaged. 

Art.  409.  The  clauseyree/z-omafeTc^e,  exonerates  the  insurers 
from  all  general  or  simple  average,  except  in  those  cases  in  which 
there  is  sufficient  cause  for  abandonment,  and  then  the  insured 
have  their  choice,  either  to  abandon  and  claim  for  a  total  loss,  or 
to  sue  for  an  average  or  partial  loss.  (148) 

(148)  And  may  sue  for  a  partial  loss  after  the  expiration  of  the  time  limited  for 
making  the  abandonment.  See  above,  note  (140).  We  are  Informed  that  the  same 
principle  has  Ititely  been  recognised  in  England,  by  lord  Ellenborougb,  in  the  case 
of  Barker  v.  .'itkins,  tiied  at  the  Nisi  Prius  sittings  at  Guildhall,  London,  on  the 
29th  of  last  July.  That  case  was  an  insm-ance  from  New  York  to  any  port  in  tlie 
Baltic.  The  vessel  was  captured  by  a  boat  from  shore  as  she  was  hoveriug  near  her 
port  of  discharge.  The  loss  Mas  known  in  December  1810,  but  the  assured  did  not 
abandon  until  the  month  of  April.  Lord  EUenborough  held  that  the  abandonment 
■was  too  late,  but  he  told  the  jury  that  in  making  up  their  estimate  of  &  partial  loss^ 
the  only  thing  to  deduct  from  the  total  loss  was  the  chance  of  recovering  the  cargo, 
and  the  jury  would  consider  how  much  they  thought  that  chance  worth.  The  jury 
found  for  the  plaintiff,  damag«  on  arerage  loss,  80  per  cent  Gaz.  U.  S.  Oct.  5, 1811. 

A  similar 
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TITLK  XII. 

Of  Jettison  and  Contribution. 

Art.  410.  If  in  consequence  of  a  storm,  or  being  chased  by  an 
enemy,  the  master  thinks  himself  oblige  J,  for  the  safety  of  the  ves- 
sel, to  cast  away  part  of  his  lading,  to  cut  down  his  masts,  or  let  go 
his  anchors,  he  takes  the  advice  of  the  owners  of  the  cargo  who 
may  be  on  board  of  the  vessel,  and  of  the  principal  persons  of  the 
ship's  company. 

If  they  differ  in  opinion,  that  of  the  master  and  principal  mari- 
ners shall  prevail. 

Art.  411.  The  articles  of  the  least  necessity,  those  that  are  the 
heaviest  and  of  the  least  value  are  first  thrown  overboard,  and  af-** 
terwards  the  merchandise  stowed  betweeen  decks  at  the  choice  of 
the  master,  and  with  the  advice  of  the  principal  persons  of  the 
ship's  company. 

Art.  412.  The  master  is  bound,  as  soon  as  it  is  in  his  power,  to 
commit  to  writing  the  deliberation  which  takes  place. 

The  deliberation  specifies; 

The  motives  which  have  determined  the  jettison, 
The  articles  thrown  overboard,  or  damaged. 

It  contains  the  signature  of  the  persons  who  have  assisted  at  the 
deliberation,  or  their  reasons  for  not  signing  the  same. 

It  is  transcribed  on  the  ship's  register  or  journal. 

Art.  413.  The  master  is  bound,  within  twenty-four  hours  after 
his  arrival  at  the  first  port,  to  confirm  by  his  oath  the  facts  con- 
tained in  the  deliberation  inscribed  in  his  register  or  journal. 

Art.  414.  A  statement  of  the  loss  and  damage  is  made  at  the 
port  of  delivery  by  skilled  and  intelligent  referees  (149)  on  the  re- 
quisition of  the  master. 

The  referees  are  appointed  by  the  tribunal  of  commerce,  if  the 
ship  is  unladen  in  a  French  port. 

And  by  the  justice  of  the  peace,  if  there  is  no  tribunal  of 
commerce. 

If  the  vessel  is  unladen  in  a  foreign  port,  the  referees  are  ap- 
pointed by  the  consul  of  France,  and  if  there  is  no  consul,  by  a 
magistrate  of  the  place. 

A  similar  decision  was  given  in  1803,  by  the  Supreme  Court  of  Pennsylvania,  in 
Watson  &  Paul  v.  The  Insurance  Company  qfjVorth  America,  I  Binney,  47. 

(149)  Des  experts.  This  word  in  the  French  law  means  persons  of  skill  and  ex- 
pei'icnce  in  a  particular  art,  trade  or  profession,  appointed  by  a  court  of  justice  to 
report  on  a  particular  fact  connected  with  their  branch  of  business.  Thus,  when  a 
survey  is  to  be  made  of  a  ship  or  cargo,  in  order  to  see  whether  the  one  is  sea- 
worthy or  the  other  damaged,  the  court  appoints  ship-masters,  carpenters  and 
other  persons  who  are  conversant  in  matters  of  the  kind.  If  a  signature  is  to  be 
tested  by  comparison  of  hands,  writing-masters  are  appointed  to  examine  and 
report  on  it.  On  the  same  principle,  the  adjustment  of  average  accounts  is  referred 
to  persons  Avell  acquainted  with  business  of  that  nature,  and  those  various  descrip- 
tions of  surveyors,  referees,  examiners,  &c.  are  known  in  law  under  the  genei*al 
dejioraination  of  experts,  the  meaning  and  derivation  of  which  are  sufficiently 
obvious.  See  above,  note  109. 
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The  referees  are  to  be  sworn  before  they  proceed  to  make  the 
appraisement. 

Art.  415.  The  goods  thrown  overboard  are  valued,  according 
to  the  market  price  thereof  at  the  port  of  delivery,  and  their 
quality  is  ascertained  by  the  exhibition  of  the  bills  of  lading  and 
invoices,  if  there  be  any. 

Art.  416.  The  referees  appointed  by  virtue  of  the  preceding 
article,  adjust  the  proportions  of  the  loss  and  damage. 

The  adjustment  after  being  confirmed  by  the  tribunal,  has  the 
force  and  effect  of  a  judgment. 

In  foreign  ports  the  adjustment  is  confirmed  and  made  executory 
by  the  consul  of  France,  and  if  there  be  no  consul,  by  any  compe- 
tent tribunal  of  the  place. 

Art.  417.  The  adjustment  of  the  loss  and  contribution  is  made 
upon  the  goods  cast  away,  and  those  that  have  been  preserved,  and 
upon  one  half  of  the  ship  and  freights  in  proportion  to  their  re- 
spective value  at  the  port  of  discharge. 

^  Art.  418.  If  the  quality  of  the  goods  is  misrepresented  in  the 
bill  of  lading,  and  they  are  found  of  a  greater  value  than  represent- 
ed to  be,  they  contribute,  if  saved,  in  proportion  to  the  estimate 
made  thereof. 

And  if  lost,  they  are  paid  for  in  proportion  to  the  value  of  goods 
of  the  quality  mentioned  in  the  bill  of  lading. 

If  the  goods  are  found  to  be  of  an  inferior  quality  to  that  which 
is  expressed  in  the  bill  of  lading,  then,  if  they  are  saved,  they  con- 
tribute in  proportion  to  the  value  of  goods  of  the  quality  expressed 
in  the  bill  of  lading. 

And  they  are  paid  for  in  proportion  to  their  real  value,  if  they 
have  been  cast  away  or  damaged. 

Art.  419.  Provisions  and  ammunition  and  the  clothes  of  seamen 
do  not  contribute  towards  jettison,  the  value  of  those  thrown  over- 
board shall  be  paid  for  entirely  by  contribution  out  of  the  pro- 
perty saved  or  preserved. 

Art.  420.  Articles  for  which  there  is  no  bill  of  lading  or  decla- 
ration (150)  of  the  master,  shall  not  be  paid  for,  although  they  be 
cast  away,  but,  if  preserved,  they  shall  contribute. 

Art.  42 1.   Articles  stowed  upon  deck  contribute,  if  saved. 

If  they  are  thrown  overboard  or  damaged  by  the  j*ettison,  the 
owner  thereof  is  not  admitted  to  share  in  the  contribution;  he  can 
only  pursue  his  remedy  against  the  master. 

Art.  422.  No  contribution  is  allowed  for  damage  suffered  by  the 
vessel,  unless  it  has  been  done  to  facilitate  the  jettison. 

Art.  423.  If  the  jettison  does  not  save  the  vessel,  there  shall  be 
no  contribution. 

In  that  case  the  merchandise  saved  is  not  bound  to  contribute  to 
any  indemnity  for  that  which  has  been  cast  away  or  damaged. 

(150)  It  may  sometimes  happen  that  the  master  in  the  hurry  of  departure 
tbi*gets,  or  perhaps  has  not  time  to  attend  to  the  signing  of  a  bill  of  lading;  in  that 
case  his  declaration  on  his  return  into  port,  supplies  the  place  of  it.  2  Yalin,  202. 

Vol.  II.  App.  t  Y 


J  54  Appendix.^^ommercial  Code  [Oct. 

Art.  424.  But  if  the  ship  being  preserved  by  the  jettison,  and 
pursuing  her  voyage  is  afterwards  lost, 

The  goods  saved  contribute  in  proportion  to  their  value  in  the 
condition  in  which  they  are  found,  deducting  the  expenses  of 
salvage. 

Art.  425.  The  goods  thrown  overboard  do  not  contribute  in  any 
case,  to  the  payment  of  damage  suffered  after  jettison  by  the 
merchandise  saved. 

The  cargo  does  not  contribute  for  the  ship  if  she  is  lost,  or  ren- 
dered unfit  for  sea. 

Art.  426.  If  in  consequence  of  a  deliberation,  the  hatches  have 
been  opened  to  take  out  the  merchandise,  it  contributes  to  repair 
the  damage  suffered  by  the  vessel  in  consequence  thereof. 

Art.  427.  In  case  of  the  loss  of  goods  put  on  board  of  lighters 
or  boats,  in  order  to  lighten  the  ship,  in  entering  a  port  or  river, 
the  ship  and  her  whole  cargo  are  bound  to  contribute. 

If  the  vessel  perish  with  the  remainder  of  the  cargo,  the  goods 
put  on  board  of  lighters  do  not  contribute,  although  they  reach  the 
port  in  safety. 

Art.  428.  In  all  the  above  cases,  the  master  and  mariners  have 
a  lien  and  privilege  on  the  goods  or  the  proceeds  thereof,  for  the 
amount  of  the  contribution. 

Art.  429.  If  after  adjustment,  the  goods  or  articles  cast  away 
are  recovered  by  the  owners,  they  shall  be  bound  to  refund  to  the 
master  and  others  concerned,  what  they  have  received  of  the  con- 
tribution, deducting  the  damage  occasioned  by  the  jettison  and  ex- 
penses of  salvage. 

TITLE  XIII. 

Of  Prescrifition  or  Limitatio?!  of  jictions. 

Art.  430.  The  master  cannot,  by  prescription  acquire  the  pro- 
perty of  the  vessel. 

Art.  43 1.  The  action  of  abandonment  is  barred  after  the  expira- 
tion of  the  terms  or  periods  specified  in  art.  373.  (151) 

(151)  It  is  ivot  sufficient  that  the  abandonment  be  made  within  the  respective 
periods  which  the  code  prescribes,  but  it  is  also  necessary,  in  order  to  prevent  the 
effect  of  the  legal  limitation,  that  a  judicial  demandhe  made,  or,  in  other  words,  that 
a  suit  be  brought  against  the  insurer  within  the  same  limited  time;  otherwise  the 
abandonment,  though  made  with  all  the  requisite  formalities,  is  caducary,  and  the 
insured  is  left  to  his  remedy  by  action  of  average.  The  abandonment  may  be  made 
injudicial  as  well  as  in  ministerial  form.  In  the  foi'mer  case,  the  insured  makes  it 
a  part  of  his  judicial  proceedings,  and  obtains  a  judgment  against  the  insurer,  by 
which  he  is  decreed  to  pay  the  loss,  according  to  tlie  tenor  and  effect  of  the  policy. 
Nay,  if  he  wishes  to  postpone  to  the  last  moment,  the  exercise  of  his  right  to  aban- 
don, he  may  have  an  interlocutory  decree  against  the  underwriter,  declaring  him 
liable  to  pay  the  loss,  total  or  partial,  as  the  insured  may  afterwai'ds  elect  to  consider 
it,  reserving  to  the  latter  his  right  to  abandon,  within  the  term  of  limitation  pre- 
scribed by  law.  By  this  mode  of  proceeding,  the  proof  of  the  policy,  property,  and 
loss,  become  matters  of  record,  and  the  insured,  making  his  abandonment  in  due 
time,  may  pursue  his  further  remedy  for  the  recovery  of  a  total  loss,  or  if  he 
chooses  to  waive  that  right,  may  prosecute  his  action  as  for  an  average  loss  without 
^eing  barred  by  the  limitations  above  mentioned. 
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Art.  432.  Every  action  founded  on  a  contract  of  maritime  loan 
or  policy  of  insurance,  is  barred  after  the  expiration  of  five  years 
from  the  date  of  the  contract. 

Art.  433.  The  several  suits  and  actions  herein  after  mentioned 
shall  be  commenced  and  prosecuted  as  follows: 

Suits  for  the  payment  of  freight  or  mariners'  wages,  within  one 
year  after  the  voyage  ended. 

Suits  for  provisions  furnished  to  mariners  by  the  master's  order, 
within  one  year  after  the  deUvery  thereof. 

Suits  for  timber  and  other  necessary  articles,  sold  and  delivered, 
or  furnished  for  the  building,  equipping  and  fitting  out  of  a  ship  or 
vessel,  within  one  year  after  the  delivery  thereof. 

Suits  for  %vork  and  labour  done  and  for  journeymen's  wages, 
within  one  year  after  the  finishing  of  the  work,  or  delivery  of  the 
manufactured  article. 

Suits  for  the  delivery  of  merchandise,  within  one  year  after  the 
arrival  of  the  ship. 

Art.  434.  There  is  no  prescription  or  limitation,  if  the  debt  is 
evidenced  or  secured  by  a  note,  obligation  or  stated  account,  or  if 
there  has  been  a  judicial  demand. 

TITLE  XIV. 

Of  Per  emptor  y  Causes  of  J^onsuit.  (152) 

Art.  435.  A  suit  cannot  be  maintained: 

Against  the  master  or  insurers,  for  damage  suffered  by  mer- 
chandise, if  the  same  has  been  received  without  protesting. 

Nor  against  a  shipper  or  affreighter  for  contribution  to  average, 
if  the  master  has  delivered  the  merchandise  and  received  his  freight 
without  protesting. 

Nor  against  any  one  for  damage  suffered  in  consequence  of  one 
ship's  running  foul  of  another,  in  a  place  where  the  master  might 
have  had  his  legal  remedy,  and  did  not  avail  himself  of  it. 

Art.  436.  The  protestations  above  mentioned  are  null  and  void, 
if  they  are  not  made  and  notified  to  the  party  within  twenty-four 
hours,  and  if  within  one  month  thereafter  they  are  not  followed  by 
a  demand  at  law. 


(152)  Fins  de  noii  recevoir.  In  the  technical  language  of  the  French  law  this 
means  a  ground  of  objection  on  the  part  of  the  defendant,  that  the  plaintiff  has  not 
made  out  his  case  by  sufficient  legal  proof,  and  therefore  that  he  ought  to  be  non- 
suited. There  is  no  corresponding  terra  in  our  legal  practice;  for  although  we  fre- 
quently say,  that  a  particular  objection  affords  a  siifficient  ground  or  cause  for  a  non- 
suit, yet  those  specific  objections  have  never  been  classed  together  under  a  common 
denomination,  as  they  are  in  the  French  system  of  jurisprudence.  We  have  there- 
fore been  obliged  to  adopt  a  new  mode  of  expression  as  nearly  consistent  as 
possible  with  our  legal  idiom,  and  wliich  we  hope  will  be  found  sufficiently  clear 
and  intelligible. 
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BOOK  III. 

Of  Failure  and  Bankruptcy.  (153) 
GENERAL  RULES. 

Art.  437.  Every  merchant  who  stops  his  payments^  is  in  a  state 
of  failure. 

Art.  438.  Every  merchant  who  fails  and  is  guilty  of  some  one 
of  the  acts  of  fraud  or  gross  misconduct  specified  in  this  law,  is  in 
a  state  of  bankrupt cij . 

Art.  439.  There  are  two  species  of  bankruptcy,  to  wit: 

Simple  bankruptcy.  It'  shall  be  tried  by  the  tribunals  of  correc- 
tional police. 

Fraudulent  bankruptcy.  It  shall  be  tried  by  the  courts  of  crimi- 
nal jurisdiction. 

TITLE  L 

Of  Failure. 

CHAPTER  L 

Of  the  Commenceynent  (154)  of  the  Failure. 
Art.  440.  Every  person  in  a  state  of  failure,  is  bound  within 

(153)  BesFaiUites  et  Banqueroutes.  We  have  already  explained  above,  note  41, 
the  essential  difference  between  these  two  French  denominations.  The  latter  was 
first  brought  into  use  in  feudal  times,  when  commerce,  then  principally  carried  on 
by  the  persecuted  and  despised  Jews,  was  considered  as  a  base  and  illiberal  occupa- 
tion, and  its  misfortunes  were  not  only  branded  with  ridicule,  as  the  words  bankrupt 
and  bancpieroute  from  the  Italian  banco  rotto  f  broken  bench  J  cleai^ly.  imply,  but 
stigmatized  with  the  general  imputation  of  guilt.  Hence  bankruptcy  in  the  earliest 
English  statutes  is  invaiiably  contemplated  in  the  light  of  an  offence,  and  the 
bankrupt,  however  innocent  or  unfortunate,  is  indiscriminately  styled  the  offender. 
See  Stat.  34  k  35  H.  8.  c.  4.  13  Eliz.  c.  7.  and  1  Ja.  c.  15.  In  process  of  time  and 
with  the  progress  of  civilization,  the  mercantile  profession  acquired  that  weight  and 
consideration  in  the  state  to  which  it  is  justly  entitled,  and  it  was  discovered  that 
giult  and  misfortune  are  not  necessarily  convertible  words  when  applied  to  mer- 
chants. The  terms  bankmpt  and  bankrupicy,  therefore,  gradually  acquired  a  more 
rational  and  at  the  same  time  a  more  determinate  meaning;  they  became  generic 
terms,  including  every  case  of  mercantile  insolvency,  in  which  comprehensive 
sense  they  a're  now  used,  and  never  at  present  involve  the  idea  of  guilt  but  when 
coupled  with  the  word  frmtdiilent  or  some  other  of  similar  import.  In  France  on 
the  contrary  the  words  banqiieroute  and  banqueroutier  have  presei-ved  their 
original  signification,  but  have  ceased  to  be  applied  to  cases  of  innocent  misfortune. 
The  more  appropriate  term  failure  has  been  inti-oduced  as  a  word  of  general  de- 
scription, and  wlien  employed  in  a  more  restricted  sense  serves  to  distinguish  fair 
and  innocent  from  fraudulent  or  otherwise  culpable  bankruptcy. 

The  reader  will  easily  perceive  why  we  have  been  obliged  to  employ  the  French 
instead  of  the  English  terms  in  this  translation.  With  the  only  help  of  the  words 
bankruptcy  and  banhimpt,  coupled  with  occasional  adjectives,  we  are  satisfied  that 
we  could  not,  witliout  much  awkward  circumlocution  have  conveyed  to  the  reader 
the  full  meaning  of  our  text.  We  do  not  hesitate,  nay  we  think  it  necessaiy  to  make 
use  of  the  technical  language  of  the  English  law  whenever  we  believe  that  it  will 
convey  clearer  and  more  precise  ideas  to  the  readers'  mind,  but  we  cannot  fdrget 
that  we  are  employed  in  the  translation  of  a  foreign  code,  and  that  we  should 
give  but  a  very  imperfect  idea  of  it,  were  we  to  strip  it  altogether  of  its  phrase- 
ology, which  w^e  consider  as  one  of  its  most  peculiar  and  distinguishing  features. 

(154)  Uouverture  de  la  faiUite.  The  EngUsh  law  does  not  take  notice  in  ternts 
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three  days  after  and  including  the  day  on  which  he  has  stopped  liis 
payments,  to  make  his  declaration  thereof  in  the  registry  of  the 
tribunal  of  commerce. 

In  case  of  the  failure  of  a  partnership  under  a  collective  firm, 
the  declaration  shall  contain  the  names  and  places  of  residence  of 
every  one  of  the  joint  and  several  partners. 

Art.  441.  The  commencement  of  the  failure  is  declared  by  the 
tribunal  of  commerce.  The  precise  time  thereof  is  determined  by 
some  one  or  more  of  the  following  circumstances,  to  wit:  1.  The 
debtor*s(155)departurefrom1the  place  of  his  usual  residence.  2.  The 
shutting  up  of  his  comptinghouse  or  stores.  3.  His  refusal  to  pay 
commercial  engagements,  evidenced  by  acts  or  instruments  in  due 
form,  which  acts  and  instruments,  however,  shall  not  be  sufficient 
evidence  of  an  act  or  commencement  of  failure,  unless  there  be  an 
actual  stoppage  of  payments  (156)  or  declaration  of  the  party.  ( 1 57) 

Art.  442.  From  the  day  that  a  failure  is  commenced,  the  debt- 
or is  divested  of  all  right  over  his  property  and  the  management 
thereof. 

Art.  443.  Every  lien  and  privilege  on  the  property  of  a  mer- 
chant is  void,  if  obtained  within  the  ten  days  next  preceding  his 
failure. 

Art.  444.  All  voluntary  (158)  transfers  of  real  property  made 
by  the  debtor  within  ten  days  next  preceding  the  commencement 
of  his  failure,  are  null  and  void,  as  against  the  creditors,  and  all 
deeds  and  conveyances  purporting  to  be  made  for  a  valuable  con- 
sideration, may  be  set  aside  on  the  application  of  the  creditors,  if 
the  court  shall  be  of  opinion  that  there  is  a  strong  presumption  of 
fraud. 

Art.  445.  All  commercial  acts  or  engagements  contracted  by 
the  debtor  within  the  ten  days  next  preceding  his  failure  are  as 
far  as  respects  himself,  presumed  to  be  fraudulent;  they  are  null 

of  the  com7ne7icement  hnt  oi the  act  of  bankruptcy,  to  which  every  thing  subsequent 
is  made  to  refer.  It  will  be  easily  observed  that  the  difference  lies  only  in  the  mode 
of  expression,  for  in  fact  the  commencement  of  the  failure  is  the  act  of  bankruptcy, 
and  the  act  of  bankruptcy  is  the  commencement  of  the  failure. 

(155)  Du  failli.  According  to  the  English  phraseolog}^  we  should  say  the 
bankrupt's,  but  having  concluded  to  make  use  of  the  word  failure,  we  are  much 
at  a  loss  for  a  proper  derivative.  We  might  perhaps,  by  way  of  analogy,  have  said 
the  failee,  but  the  word  has  an  uncouth  sound  and  would  not  probably  be  reUshed. 
We'  prefer  saying  the  debtor,  though  we  are  sensible  that  it  is  a  moi-c  vague  and 
less  determinate  expression  than  that  of  our  original.  We  shall  endeavour  to  be  more 
precise,  by  the  help  of  a  circumlocution  or  otherwise,  whenever  the  phrase  and  the 
context  will  permit  it. 

(156)  There  must  be  an  entire  stoppage  of  payment  according  to  the  French  law 
to  constitute  an  actual  failure.  One  or  more  protests  or  even  unsatisfied  judgments, 
are  indeed,  partial,  but  not  conclusive  evidence  of  an  act  of  bankruptcy  bi/  stoppincc 

payments,  v/hich  is  contemplated  in  this  article.  Jousse,  Comment.  snrCord.  de  1673, 
p.  182.  Denisart,  Collect,  de  Jurispr.  verba  Banqueroute,  §  14,  15. 

(157)  Such  as  is  mentioned  in  Art.  440. 

(158)  The  word  voluntary  here  me^ns,  made  ivithout  ^ood  or  sufficient  con- 
sideration. 
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and  void  if  they  are  proved  to  be  such  on  the  part  of  the  other  con- 
tracting parties.  (159) 

Art.  446.  All  sums  of  money  paid  within  the  ten  days  nextpre- 
ceeding  the  failure  on  account  of  commercial  engagements  not  yet 
due  and  payable,  shall  be  refunded. 

Art.  447.  All  acts,  contracts  and  payments  made  in  fraud  of  the 
creditors  are  null  and  void. 

Art.  448.  All  the  debts  and  engagements  of  a  merchant  in  a 
state  of  failure,  though  stipulated  to  be  paid  at  a  future  day,  become 
ifiso  facto  immediately  due  and  payable,  but  if  there  are  other  joint 
debtors  or  obligors  bound  with  him  by  the  same  contract,  they  are 
only  bound  to  give  security  for  the  payment  of  the  debt  at  the 
expiration  of  the  stipulated  term  unless  they  prefer  to  pay  imme- 
diately. 

CHAPTER  11. 

Of  Affixing  the  Seals. 

Art.  449.  As  soon  as  the  tribunal  of  commerce  shall  be  inform- 
ed of  an  existing  failure,  either  by  the  declaration  of  the  party,  the 
petition  of  some  one  of  the  creditors,  or  public  notoriety,  it  shall 
issue  its  decree  ordering  the  seals  to  be  affixed  as  herein  after 
directed.  An  exemplification  of  the  decree  shall  immediately  be 
sent  to  the  justice  of  the  peace,  who  shall  carry  the  same  into 
execution. 

Art.  450.  The  justice  of  the  peace  may  affix  the  seals  ex  officio^ 
on  being  satisfied  by  public  notoriety  of  the  failure  having  actually 
taken  place. 

Art.  451.  The  seals  shall  be  affixed  upon  the  stores,  compting- 
houses,  coffers,  port-folios,  books,  registers,  papers  and  personal 
property  of  the  debtor. 

Art.  452.  In  the  case  of  the  failure  of  partners  under  a  collec- 
tive firm,  the  seals  shall  be  affixed  not  only  at  the  principal  mansion 
house  of  the  partnership,  but  also  at  the  separate  domicile  of  each 
of  the  joint  and  several  partners. 

Art.  453.  In  all  cases,  the  justice  of  the  peace  shall  without 
delay,  transmit  to  the  tribunal  of  commerce  ih^proces  verbal  (160) 
of  the  affixing  of  the  seals. 

ri59)  Sir  William  Blackstone  lays  down  tliis  doctrine  of  the  French  law  much 
too  broad,  when  he  says,  "  that  in  France,  every  act  of  a  merchant  for  ten  days 
*' previous  to  the  act  of  bankruptcy  is  presumed  to  be  fraudulent,  and  therefore 
«  rofJ."  2  Black.  Com.  486.  The  edict  of  Henry  IV.  of  1609  only  annulled  sales  and 
alienations  made  in  favour  of  the  children  and  presumptive  heirs  of  the  bankrupt; 
and  the  ordinance  of  1673.  Art.  4.  annulled  only  such  assignments,  sales  and  dona- 
tions as  were  made  in  fraud  of  the  creditors.  It  is  true  that  a  subsequent  edict  made 
in  1702,  declared  all  grants,  obligations,  judgments  and  mortgages,  made  within 
ten  days  preceding  the  failure  to  be  null  and  void,  but  it  has  ever  been  construed 
by  the"  courts  of  justice  to  be  only  applicable  to  fraudulent  instruments  and  not  to 
extend  to  those  which  are  made  bo7id  fide  and  for  a  valuable  consideration.  Jousse 
190,  191.  So  difficult  it  often  is,  as  we  have  observed  in  another  place,  to  judge  fi-om 
the  letter  of  a  law  of  what  it  is  in  practice. 

(160)  No  ministerial  act  in  France  ia  matters  of  judicial  cognisance  is  done 
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CHAPTER  III. 

Of  the  Jfifiointment  of  the  Commissioner  (161)  and  Agents. 

Art.  454.  By  the  same  decree  by  which  the  seals  shall  be  or- 
dered to  be  affixed,  the  tribunal  of  commerce  shall  declare  the 
time  of  the  commencement  of  the  failure.  They  shall  also  appoint 
one  of  their  members  to  be  commissioner  (162)  of  the  failure  and 
one  or  more  agents,  according  to  the  importance  of  the  case,  who 
shall  under  the  inspection  of  the  commissioner  perform  the  duties 
prescribed  to  them  by  the  present  law. 

If  the  seals  have  been  affixed  by  the  justice  of  the  peace,  in  con- 
sequence of  the  notoriety  of  the  failure,  the  tribunal  immediately 
on  being  informed  thereof  shall  further  proceed  in  manner  above 
directed. 

Art.  455.  The  tribunal  of  commerce  shall  at  the  same  time 
order  that  the  person  of  the  debtor  be  secured  by  confinement  in 
the  debtor's  prison,  or  that  he  be  placed  in  the  custody  of  an  officer 
of  justice,  or  of  the  police,  or  of  a  gendarme.  (163) 

While  in  that  situation,  he  cannot  be  otherwise  detained  or  taken 
in  execution  by  virtue  of  any  judgment  of  the  tribunal  of  commerce. 

Art.  456.  The  agents  which  the  tribunal  shall  appoint,  may  be 
chosen  from  among  the  presumed  creditors  or  any  other  persons 
whose  solvency  and  fidelity  may  be  best  relied  upon.  The  same 
person  cannot  be  appointed  an  agent  twice  in  the  course  of  the 
same  year,  unless  he  be  a  creditor. 

Art.  457.  The  judgment  (164)  shall  be  posted  up  and  the  sub- 
stance thereof  inserted  in  the  newspapers,  in  the  manner  prescri- 
bed by  art.  683.  of  the  code  of  civil  proceedings. 

■without  2iproces  verbal,  in  which  the  facts  are  stated  amidst  a  great  deal  of  lengthii 
formality,  with  a  degree  of  minuteness  highl)'  profitable  to  the  verbalising  officers 
and  to  the  revenue. 

(161)  The  French  denomination  is  jvge-commissaire,  as  he  is  a  member  of  the 
court  the  word, ;?fc?§'e  is  superadded  to  the  inferior  title.  Such  additions  are  frequent 
in  France  and  owe  their  origin  to  the  hierarchical  spirit  which  we  have  already 
noticed. 

(162)  The  machineiy  of  this  bankrupt  system  is  infinitely  more  complicated 
thati  that  of  the  one  which  was  established  by  the  ordinance  of  Louis  XIV,  Pan 
of  it,  particularly  the  commissioner  and  the  provisional  syndics  which  are  subse- 
quently mentioned,  appears  evidently  to  have  been  borrowed  from  the  English 
law.  The  division  of  bankruptcy  or  failure  into  three  classes,  innocent,  culpable 
and  fraudulent  is  an  imitation  of  the  law  of  Spain.  Curia  Philipica,  B.  2.  c.  11.  §  5. 
Other  parts  are  entireh-  of  new  and  modern  invention.  The  interference  of  the 
police,  for  instance,  in  the  concerns  of  a  merchant  and  his  creditors,  (see  belov 
art.  489.)  we  think  we  may  safely  say  never  before  entered  the  heads  of  European 
legislators.  Such  a  system  must  necessarily  debase  the  mercantile  profession  and 
character,  and  extinguish  that  noble  spirit  of  enterprise,  so  necessary-  to  make  trade 
flourish,  and  render'a  nation  commercially  great. 

(163)  The  gendarmes  are  a  military  corps  consisting  of  about  18000  men,  divided 
into  legions,  squadrons,  companies,  lieutenancies,  and  brigades  of  six  or  ten  men, 
two  thirds  of  which  are  infantry  and  one  third  cavalry,  asd  are  disseminated  over 
the  different  parts  of  the  empire;  they  are  employed  tr  scour  the  roads,  preserve 
the  iniblic  peace,  and  execute  the  mandates  oi  the  police.  Before  the  revolution, 
there  was  in  France  a  similar  establishment  under  the  name  of  mar^chaiissee. 

(164)  It  ought  to  be  understood  that  every  order  of  a  tribunal  in  France  is  styled 
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after  being  by  him  duly  identified  (106);  he  shall  in  his /jrorr* 
verbal  make  summary  mention  of  the  state  and  condition  in  wliich 
he  found  thcni. 

The  agcms  shall  collect  all  the  outstanding^  credits  of  ihc  debtor 
and  give  acquittances  iherefoi-,  which  must  be  inHficctcd  (167)  and 
signed  l>y  the  con^misbioner.  The  letters  directed  to  the  said  deb- 
tor, shall  be  delivered  to  the  agents  to  be  opened.  If  the  debtor  be 
on  the  spot,  they  shall  be  opened  in  his  presence. 

Art.  464.  The  agents  shall,  with  the  authorization  of  the  com- 
missioner first  had  and  obtained,  proceed  to  the  sale  of  such  goods 
and  commodities,  as  are  of  a  perishable  nature. 

The  goods  that  arc  not  perishable  cannot  be  sold  by  the  agents 
without  a  special  order  of  the  tribunal  of  commerce,  given  on  the 
report  of  the  commissioner.  (168) 

Art.  465.  All  moneys  received  by  the  agents  shall  be  deposited 
in  a  chest  under  two  locks  and  keys  as  mentioned  in  art.  496. 

Art.  466.  After  the  seals  are  duly  affixed,  the  commissioner 
shall  make  his  report  to  the  tribunal,  exhibiting  a  general  view  of 
the  stale  of  the  debtor's  affairs,  and  he  may  at  tiie  same  time  pro- 
pose either  that  the  debtor  be  unconditionally  set  at  liberty,  and 
that  a  provisional  safe  conduct  be  granted  to  him  to  prevent  his 
being  arrested  during  the  pendency  of  his  faihirc,  or  that  he  be 
set  at  liberty  and  provided  with  a  similar  safe  conduct,  on  giving 
security  for  his  appearance  when  required,  under  a  penalty  to  be 
fixed  by  the  tribunal  in  tlieir  discretion,  and  which,  if  forfeited, 
shall  enure  and  be  applied  to  the  use  and  benefit  of  the  creditors. 

Art.  467  If  the  commissioner  shall  not  propose  the  granting 
of  a  safe  conduct,  the  debtor  may  petition  the  tribunal  of  com- 
merce for  the  same,  who  shall  determine  thereon  after  first  hear- 
ing the  report  and  opinion  of  the  commissioner  on  the  subject. 

(ICC)  Jirrttfs.  Tlie  tfjinrnlsBioncr  affixes  h\i  paraph/-  or  flourish  (lli*.  meaning  of 
which  word  we  have  already  explained,  note  \'A.)  at  the  hottorrj  f^  ever)  i>aj^  in 
t}ie  waste  hook,  day  hfxjk  an«l  letter  l><^)k,  and  of  ever)-  accouut  'fr\n\<Aiu^  in  the 
I'  ;;er,  invoiee  Ixxjk,  8cc.  flo  as  to  idenUly  the  ncvend  books,  and  at  the  tame  tirwe 
J. f  event  any  additions  heing  nriiuJe  to  thtin. 

(167)  See  the  technical  meaning  of  this  won!  alxn'e,  not.  14. 

(  1C8)  In  the  French  court*  of  judicalnre,  every  caso,  th*f  deei^ion  of  wliich  it 
not  ahsolutely  a  matter  of  course,  is  referred  to  one  of  the  jiidges  Vt  con»i*l«rr  and 
report  a  hrief  statement  of  the  fact  and  law,  with  his  opinion  thereon.  In  rnatten 
which  affect  the  interest  of  the  State,  and  in  other  cases  which  the  law  specific!, 
(See  Cwle  of  Civ.  Froc.  Book  2.  Tit.  4.)  the  opinion  of  the  imperial  attorney  iniMt 
aUo  he  taken  and  considered.  The  opiniotis  thus  given  are  called  conclimr/nH,  and 
therefore  judgments  generally  run  in  this  form:  Tlift  court  fuivmg  fu;ard  iIuk  report 

and  concbmoriH  of cjc  decree,  zic.  When  one  of  the  judge-s,  as  in  the  preftctit 

case,  is  entrusted  with  the  exec>iti^;n  of  a  separate  judiu'al  or  minisU-rial  duty, 
and  a  question  arises,  which  tho  court,  and  not  he  alone,  are  competent  to  decide, 
he  lays  the  matter  hefore  the  tribunal  in  the  form  of  a  report,  which  is  taken  up 
and  decided  on  after  hearing  the  parties. 

Those  reports  and  opinions  are  not  conclosiTC  or  binding  on  the  eoart  either  in 
point  of  law  or  fact,  hut  it  is  easy  to  perceive  that  the  reporter  has  considerable 
weight  and  influence  in  the  decision  of  a  caus*--. 
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Art.  468.  If  the  debtor  has  obtained  a  safe-conduct,  the  agents 
shall  require  his  attendance  that  he  may  be  present  at  the  settle- 
ment of  the  books  and  accounts. 

If  he  does  not  attend  when  required,  he  shall  be  formally  cited 
to  appear. 

If  he  does  not  appear  within  forty-eight  hours  after  the  service 
of  the  citation,  he  shall  be  presumed  to  be  in  contempt. 

The  debtor  may  however  appear  by  attorney  with  the  approba- 
tion of  the  commissioner,  if  he  show  sufficient  reasons  for  not  ap- 
pearing in  person. 

Art.  469.  If  the  debtor  is  not  provided  with  a  safe-conduct,  he 
shall  appear  by  attorney,  otherwise  he  shall  be  presumed  to  be  in 
contempt. 

CHAPTER  V. 

Of  the  General  Statement  called  Bilan, 

Art.  470.  If  the  debtor  before  the  declaration  of  his  failure 
has  prepared  his  bilan  (169)  or  statement  of  his  debts  and  credits, 
and  of  the  general  state  of  his  affairs,  he  shall  deliver  it  to  the 
agents  within  four  and  twenty  hours  after  they  shall  have  entered 
upon  the  exercise  of  their  functions. 

Art.  471.  The  hilan  must  contain  the  enumeration  and  valua- 
tion of  all  the  debtor's  real  and  personal  property,  a  statement  of 
his  debts  and  credits,  profit  and  losses,  and  also  of  his  expenses;  it 
must  be  certified,  dated  and  signed  by  the  said  debtor. 

Art.  472.  If  the  debtor  has  not  prepared  his  bilan^  at  the  time 
of  the  agents  entering  upon  the  exercise  of  their  functions,  he 
shall  be  bound  either  by  himself  or  his  attoniey,  as  is  provided  by 
Art.  468  and  469,  to  prepare  and  make  it  up  in  the  presence  of  the 
agents,  or  of  such  person  as  they  shall  appoint. 

His  books  and  papers  shall  be  communicated  to  him  for  that 
purpose,  but  he  shall  not  be  allowed  to  remove  or  take  them  away. 

Art.  47v".  If  the  bilan  cannot  be  made  up  by  the  debtor  or  his 
attorney,  the  agents  shall  do  it  themselves  by  means  of  the  books 
and  papers  of  the  said  debtor,  and  of  such  information  as  they  may 
obtain  from  his  wife,  children,  (170)  clerks  or  other  persons  in  his 
service  or  employ. 

Art.  474.  The  commissioner  may  also,  either  ex  officio  or  oil 
the  application  of  one  or  more  of  the  creditors,  or  even  of  the 
agent,  examine  the  persons  mentioned  in  the  next  preceding  arti- 
cle (the  wife  and  children  of  the  debtor  excepted,)  (171)  as 'well 

(169)  See  above,  note  165. 

(170)  This  means  voluntary  information;  for  by  the  French  law,  the  wife  or 
cluldren  can  never  be  witnesses,  for  or  against  the  parents  or  husband.  See  beiow, 
art.  474. 

(171)  In  England,  by  virtue  of  the  statute,  21  Ja.  1.  c.  19.  §  6.  the  wife  of  a 
bankrupt  may  be  exanuned  for  the  discovery  of  any  part  of  his  estate  supposed  to 
be  concealed;  it  is  held  nevertheless  that  she  cannot  be  examined  to  prove  his  bank- 
ruptcy, or  the  time  or  circumstances  thereof.  Ex  parte  James,  1  P.  Wins.  611.  On 
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respecting  such  matters  as  it  is  necessary  they  should  be  informed 
of,  in  order  to  enable  them  to  make  out  the  bilan^  as  respecting  the 
causes  and  circumstances  of  the  failure. 

Art.  475.  If  the  debtor  shall  happen  to  die  after  the  commence- 
ment of  his  failure,  his  widow  or  children  may  appear  in  his  place, 
make  out,  or  assist  in  making  out  the  bilariy  and  perform  every 
other  duty  imposed  on  the  debtor  by  this  law;  in  default  whereof, 
the  agents  shall  proceed  ex  jiarte. 

CHAPTER  VI. 

Of  the  Provisional  Syndics  (172)  or  Trustees. 

SRCTION  I. 

Of  the  Komination  of  the  Provisional  Syndics. 

Art.  476.  As  soon  as  the  commissioner  shall  have  received  the 
bilan  from  the  hands  of  the  agents,  he  shall  within  three  days  pre- 
pare a  list  of  the  creditors  which  shall  be  delivered  to  the  tribunal 
of  commerce,  and  he  shall  convene  the  said  creditors  by  means  of 
letters  and  advertisements  posted  up  and  inserted  in  the  news- 
papers. 

Art.  477.  The  commissioner  may  call  the  creditors  together, 
even  before  the  bilan  is  entirely  settled,  if  the  case  require  it. 

Art.  478.  The  creditors  shall  meet  in  the  presence  of  the  com- 
missioner, on  the  day  and  at  the  place  by  him  appointed. 

Art.  479.  If  any  person  shall  appear  at  the  said  meeting  as  a 
creditor,  and  it  shall  be  found  afterwards  that  his  debt  is  fictitious, 
and  that  the  voucher  evidencing  the  same  was  fraudulently  pre- 
pared in  concert  and  by  collusion  with  the  debtor,  he  shall  be  pun- 
ished as  accessary  to  a  fraudulent  bankruptcy. 

Art.  480.  The  creditors  present  at  the  meeting  shall  deliver  to 
the  commissioner  a  list  of  three  times  the  number  of  provisional 
syndics,  which  in  their  opinion  ought  to  be  appointed,  out  of  which 
the  tribunal  of  commerce  shall  proceed  to  make  the  appointment. 

SECTION  II. 
Of  the  time  when  the  Functions  of  the  Agents  are  to  cease. 
Art,  481.  Within  twenty-four  hours  after  the  nomination  of 

the  general  principles  of  the  common  law,  the  children  are  com'petent  witnesses, 
as  well  for  as  against  their  parents,  and  therefore  may  of  course  be  examined  on 
any  matter  concerning  their  father's  bankruptcy. 

(172)  This  is  e\-ideBtly  borrowed  from  the  British  statute  5  Geo.  2.  c.  30.  §  30. 
by  which  the  commissioners  are  authorized  to  appoint  one  or  more  prousional  as- 
signees for  the  better  preserving  and  securing  the  bankrupt's  estate,  until  the 
meeting  of  the  creditors.  The  only  difference  is  in  the  French  denomination  of 
syndics,  which  we  are  obliged  to  preserve  iu  this  translation;  because,  as  they  do 
not  derive,  as  in  England,  any  part  of  their  power  and  authority  from  an  actual 
assignment  made  to  them  by  the  bankrupt,  but  the  right  to  dispose  of  his  property 
is  vested  in  them  by  the  mere  operation  of  law,  the  English  term  does  not  appear 
sufficiently  applicable  to  them;  that  of  trustees  comes  nearer  to  the  meaning 
of  the  French  expression,  and  therefore  we  have  added  it  by  way  of  expla- 
nation. 
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the  provisional  syndics,  the  agents  shall  cease  to  exercise  their 
functions;  they  shall  render  an  account  to  the  said  syndics  of  their 
agency  and  of  the  gei>eral  state  and  situation  of  the  business  en- 
trusted to  them. 

Art.  482.  The  syndics  after  receiving  that  account,  shall  pro- 
ceed in  the  business  where  the  agents  left  it  off,  and  shall  be  pro- 
visionally entrusted  with  the  whole  management  of  the  insolvent 
estate,  under  the  superintendance  of  the  commissioner. 

SECTION  III. 

Of  the  Compensation  to  the  Agents. 

Art.  483.  The  agents  after  rendering  their  accounts,  shall  be 
entitled  to  a  compensation  which  shall  be  paid  to  them  by  the  pro- 
visional syndics. 

Art.  484.  That  compensation  shall  be  settled  according  to  the 
nature  of  the  case,  on  principles  which  shall  be  established  by  a 
regulation  of  public  administration. 

Art.  485.  If  the  agents  have  been  chosen  from  among  the  cre- 
ditors, they  shall  not  receive  any  compensation  whatever. 

CHAPTER  VII. 

Of  the  Duty  of  the  Provisional  Syndics. 
,  SECTION  I. 

Of  taking  off  the  Seals  and  making  the  Inventory, 

Art.  486.  The  provisional  syndics  shall  immediately  after  their 
appointment  require  that  the  seals  be  taken  off,  and  proceed  to 
make  an  inventory  of  the  debtor's  estate  and  property.  They  may 
call  in  to  their  assistance  such  appraisers  as  they  may  think  proper, 
conformably  to  Art.  937  of  the  code  of  civil  procedure.  Every 
article  shall  be  inventoried  as  the  seals  are  taken  off  the  same;  the 
justice  of  the  peace  shall  be  present  and  shall  sign  the  inventory  at 
the  end  of  each  sitting. 

Art.  487.  The  debtor  shall  be  present  or  duly  cited  to  be  pre- 
sent at  the  taking  off  of  the  seals  and  making  of  the  inventory. 

Art.  488.  The  agents  and  provisional  and  final  syndics  shall  be 
bound  in  every  case  of  failure  to  deliver  to  the  magistrate  of  public 
safety  ( 1 73)  for  the  district,  within  eight  days  after  entering  upon 

(173)  The  person  who  is  here  decorated  with  this  specious  title,  is  the  officer 
who  is  commonly  called  Commissary  of  the  Police:  although  styled  a  magistrate, 
and  hanng  in  certain  cases  the  power  of  commitment,  yet  his  functions  are  more 
properly  of  the  ministerial  i\i&n  of  the  judicial  kind.  Officers  of  this  descriptioa 
are  not  considered  as  judges,  and  have  no  jurisdiction,  in  the  proper  sense  of  the 
woi"d.  See  Ferriere  and  Denisart,  verbo  Commissaires  an  C'hdtelet.  But  their 
powers  are  otherwise  very  great  in  matters  relating  to  the  public  peace,  and  to  the 
j)reservation  of  good  order.  They  are  moreover  well  known  to  be  the  direct  agents 
of  the  government,  and  the  principal  channels  through  which  it  becomes  possessed 
of  its  extensive  information  respecting  the  character,  affaix-s  and  conduct  of  indi- 
viduals throughout  the  empire.  Until  this  code  was  framed,  the  peaceable  concerns 
of  merchants  had  never  been  subjected  to  the  conti'ol  of  that  formidable  branch 
of  the  public  authointy. 
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the  exercise  of  their  functions,  a  report  or  summary  statement  of 
the  apparent  state  of  the  failure,  of  its  principal  causes  and  cir- 
cumstances, and  of  its  apparent  character  of  fairness,  imprudence, 
misconduct  or  fraud. 

Art.  489.  The  magistrate  of  public  safety  may,  if  he  thinks 
proper,  repair  to  the  domicile  of  the  party  or  parties  under  failure, 
be  present  at  the  making  up  of  the  bilan^  inventory  and  other  acts 
concerning  the  same,  require  every  fact,  matter  and  thing  result- 
ing therefrom  to  be  communicated  to  him,  and  in  consequence 
thereof  proceed  ex  officio  and  without  costs,  to  do  any  official  act 
or  institute  any  prosecution  that  the  case  may  require. 

Art.  490.  If  he  presume  that  the  case  involves  a  simple  or 
fraudulent  bankruptcy,  or  if  a  warrant  of  arrest  has  been  issued 
against  the  party,  he  shall  immediately  give  information  thereof 
to  the  commissioner  of  the  tribunal  of  commerce,  and  it  shall  not  be 
lawful  for  the  said  commissioner  to  propose,  nor  for  the  tribunal  to 
grant  a  safe-conduct  to  the  debtor  under  such  circumstances.  (174) 

SECTION  II. 

Of  the  Sale  of  the  Merchandise  and  other  Personal  Profierty^  and  of 
the  Collection  of  the  outstanding  Debts. 

Art.  491.  The  inventory  being  closed,  the  merchandise,  title- 
deeds,  money  and  evidences  of  property  or  credits,  and  all  the  per- 
sonal effects  of  the  debtor,  shall  be  delivered  to  the  syndics,  who 
shall  charge  themselves  therewith  by  a  memorandum  at  the  foot 
of  the  said  inventory. 

Art.  492.  The  syndics,  with  the  authorization  of  the  commis- 
sioner, shall  proceed  to  the  collection  of  the  outstanding  credits  of 
the  debtor. 

They  may  also  proceed  to  the  sale  of  his  merchandise  and  ef- 
fects, either  by  public  sale  or  by  the  agency  of  brokers  at  the  pub- 
lic exchange,  or  otherwise,  by  private  sale,  as  they  may  think  pro- 
per. 

Art.  493.  If  the  debtor  has  obtained  a  safe-conduct,  the  syndics 
may  employ  him  to  assist  them  in  the  management  of  his  affairs, 
allowing  him  for  his  services  a  reasonable  compensation  in  their 
discretion. 

Art.  494.  From  the  moment  that  the  agents  and  afterwards  the 
syndics,  shall  enter  upon  the  exercise  of  their  respective  duties, 
all  civil  suits  brought  before  the  failure  by  an  individual  creditor 
against  the  person  or  personal  property  of  the  debtor,  shall  be  pro- 
ceeded in  against  the  agents  and  syndics,  and  every  suit  which 
shall  be  instituted  after  the  commencement  of  the  failure,  shall  be 
brought  against  the  agents  and  syndics,  and  no  others. 

(174)  Thus  the  mere  presumption  or  suspicion  of  a  police  officer^  is  sufficient 
to  tie  up  the  hands  of  a  regular  tribunal  of  competent  jurisdiction,  and  to  subject 
the  unfortunate  party  to  imprisonment,  Avithout  bail  or  mainprize,  until  he  is  finally 
couA  icted  or  acquitted,  or  until  the  police  magistrate  is  pleased  to  say  that  his  sus- 
picions M-ere  gi-oundless,  and  that  he  will  not  further  proseeute. 
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Art.  495.  If  the  creditors  have  some  reason  to  find  fault  with 
the  conduct  of  the  syndics,  they  shall  make  their  complaint  to  the 
commissioner  who  shall  take  order  therein,  if  there  be  cause,  or 
shall  lay  the  matter  before, the  tribunal  of  commerce. 

Art.  496.  The  proceeds  of  the  sales  and  collection  of  outstand- 
ing debts,  shall  be  deposited,  after  deducting  the  costs  and  expenses, 
in  a  chest  provided  with  two  locks  and  keys;  one  of  the  keys  shall 
be  delivered  to  the  senior  agent  or  syndic,  and  the  other  to  such 
creditor  as  the  commissioner  shall  appoint  for  that  purpose. 

Art.  497.  A  cash  account  shall  every  week  be  delivered  to  the 
commissioner,  who  on  the  application  of  the  syndics,  and  as  circum- 
stances may  require,  shall  order,  if  in  Paris,  the  whole  or  part  of 
the  money  on  hand  to  be  deposited  into  the  chest  of  the  sinking 
fund;  (175)  and,  if  in  the  departments,  into  the  hands  of  the  deputy 
treasurer  of  the  said  fund,  and  the  interest  which  may  be  allowed 
for  the  sums  so  deposited,  shall  be  for  the  use  and  benefit  of  the 
creditors. 

Art.  498.  No  money  that  is  deposited  in  the  chest  of  the  sink- 
ing fund,  shall  be  drawn  from  it  but  by  virtue  of  an  order  or  warrant 
from  the  commissioner. 

SECTION  III. 

Of  Conservatory  Jcts.(\76). 

Art.  499.  The  agents  and  afterwards  the  syndics,  shall  be 
bound  from  the  moment  that  they  shall  enter  upon  the  exercise  of 
their  respective  duties,  to  do  all  necessary  acts  for  the  preserva- 
tion of  the  rights  of  the  party  under  failure,  against  those  who  are 
indebted  to  him. 

They  shall  be  bound  to  cause  an  inscription  or  entry  of  record 
to  be  made  at  the  hypothecation  office  (if  it  has  not  been  previously 
done  by  the  debtor  himself)  of  all  the  debts  and  claims,  (if  any  such 
he  has)  which  entitle  him  to  a  lien  on  the  real  estates  of  those  in- 
debted to  him.  (177)  The  entry  shall  be  made  in  the  name  of  the 

(175)  Caisse  cPamortissemetit. 

(176)  Every  legal  formality  Avhich  is  intended  to  secure  existing  or  eventual 
rights,  is  called  in  the  French  law  acte  consei^atoire.  Were  we  to  adopt  the  same 
phraseology,  the  entering  up  of  a  judgment  by  virtue  of  a  warrant  of  attorney  in 
order  to  bind  the  defendant's  lands,  the  registering  of  a  moi'tgage,  the  notice  givea 
to  the  drawer  or  indorser  of  a  bill  of  exchange  ajid  other  similar  legal  steps,  either 
precautionary  or  preliminary  to  the  institution  of  a  suit  at  law,  would  all  come  within 
the  meaning  of  that  expression. 

(177)  We  have  already  spoken  with  deserved  praise,  above,  note  71,  of  the  French 
hypothecation  system.  Perhaps  it  will  not  be  thought  uninteresting  to  our  readers 
to  give  them  here  a  summary  view  of  it.  Hypothecation,  according  to  the  French 
lav>-,  is  either  express  or  tacit,  legal  or  judicial.  Express  ov  conventional  hy\iO\h&CA' 
tion  is  that  which  is  created  by  the  consent  of  parties,  and  is  analogous  to  our  con- 
tract of  mortgage.  This  the  law  requires  to  be  special:  that  is  to  say,  that  the  pro- 
perty bound  lo  the  performance  of  the  party's  engagements,  must  be  specifically 
designated.  Tacit  hypothecation,  otherwise  g-aWqA  privilege y  is  a  general  or  special 
lien  or  right  of  priority  attached  to  certain  classes  of  debts  and  contracts.  For  in- 
stance, the  carpenter  who  builds  a  house,  the  material-men  who  repair  a  ship,  and 
the  creditor  who  lends  his  money  expressly  to  be  applied  to  either  of  these  pur- 
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agents  and  syndics,  who  shall  annex  to  the  list  of  their  claims,  a 
certified  abstract  of  the  decrees  by  which  they  have  been  respec- 
tively appointed. 

Art.  500.  They  shall  likewise  be  bound  to  take  an  inscription 
in  the  name  of  ihe  creditors  at  large,  on  all  the  real  estates  and 
property  of  the  party  under  failure  which  may  be  known  to  them. 
The  inscription  shall  be  made  on  the  filing;  of  a  short  memorandum 
— stating  the  existing  failure,  and  mentioning  the  date  of  the  de- 
cree by  which  the  syndics  and  agents  have  been  appointed. 

SECTIOX  IV. 

Of  the  Ve.rijication  or  Proof  of  Debts. 

Art.  501.  The  verification  or  proof  of  the  debts  sliall  be  pro 
ceeded  to  without  loss  of  time;  the  commissioner  shall  see  that  it 
is  attended  to  with  diligence,  and  that  the  creditors  be  not  delayed. 

poses,  have  a  lien  on  the  property  whicli  tlieir  labour  or  money  has  been  employ- 
ed to  raise  or  pi"eserve,  and  in  cases  of  death  or  insolvency,  a  general  lien  or 
privilege  is  granted  to  certain  debts,  such  as  funeral  expenses,  physicians'  fees, 
legal  costs,  servants'  -wages,  &c.  on  all  the  real  and  personal  property  of  tlie  bank- 
rupt or  deceased.  Legal  liypothecation  is  created  by  opei'ation  of  law,  and  attaches 
to  certain  situations  in  life  which  are  considered  as  subjecting  the  party  to  peculiai* 
responsibility.  Thus,  wives  have  a  general  lien  on  all  the  px-operty  of  their  husbands 
to  insure  to  them  and  their  children  the  performance  of  the  covenants  contained 
on  his  part  in  the  maniage  articles.  The  i)roperty  of  guardians  is  bound  in  like 
manner  to  their  pupils  for  the  faithful  administration  of  their  estates,  and  the 
payment  of  the  balance  of  the  guai'dianship  account,  and  that  of  pubUc  officers  is 
answerable  to  the  government  for  the  fidthful  application  of  the  public  money;* 
which  come  to  their  hands.  And  lastly,  jndicktl  hypothecation  is  the  lien  which 
results  from  a  judgment  of  record  on  all  the  defendant's  real  property. 

In  oi-der  that  the  number  and  extent  of  those  various  liens  may  be  easily  ascer- 
tained, as  applying  to  any  particular  estate,  an  office  is  established  in  each  judicial 
orrondissemeiit  or  district  throughout  the  empire,  which  is  denominated  Bureau 
ponv  la  conservation  des  hypotheques,  and  the  officer  at  the  head  of  it  is  styled 
conservateur.  Every  person  who  is  intitled  to  a  lien  on  i-cal  property  Ivy  contract, 
judgment  or  otherwise,  is  bound  to  enter  or  inscribe  his  claim  in  the  hypothe- 
cation office  of  the  district  where  the  land  is  situated,  which  is  called  taking  an 
inscription.  Thei-e  is  no  term  limited  for  making  this  entiy,  but  as  the  several 
claims  take  precedence  of  each  other,  only  from  the  moment  of  their  being  thus 
inscribed,  without  regard  to  the  dates  of  the  deeds  or  judgments  by  which  the 
lien  was  originally  created,  it  is  thus  made  the  interest  of  eveiy  one  to  enter  his 
claim  as  soon  as  possible.  The  government  itself  is  bound  to  g-o  through  that  for- 
mality, otherwise  its  liens  are  postponed  to  those  that  have  jjeen  previously  en- 
tei'ed.  Idiots,  lunatics,  minors  and  married  women  alone  preserve  the  prioiity  of 
their  liens,  although  their  claims  have  not  been  filed,  unless  it  is  neglected  to  be 
done  after  reasonable  notice  given  to  tliem,  or  to  those  under  whose  care  or 
guardianship  they  are.  By  means  of  these  salutary  provisions,  a  purchaser  may 
ahvays  know  by  examining  the  records  of  a  single  office,  what  are  the  existing 
charges  on  the  land  offered  to  him  for  sale  in  a  particular  district,  and  if  those 
charges  happen  to  exceed  the  amount  of  the  purchase  money,  he  needs  but  give 
notice  of  his  contract  to  the  creditors,^and  if  within  a  given  time  after  such  notice, 
they  do  not  require  the  property  to  be  exposed  to  public  sale,  and  not  only  offer, 
but  give  security  to  bid,  at  least,  ten  per  cent,  above  what  he  has  paid  or  con- 
tracted to  pay  for  it,  he  holds  it  for  ever  free  from  incurnbi-ancc.  This  last  mode  of 
proceeding  is  said  to  purger  les  hypotheques,  that  is  to  say,  to  clear  the  land  from 
all  antecedent  liens.  See  Code  Napol.  B.  iii.  tit.  6. 

Such  are  the  general  outlines  of  this  system;  its  details,  which  are  numerous, 
all  tend  to  the  same  object,  to  quiet  the  title  of  the  purchaser,  and  at  the  same 
time  prevent  the  security  of  the  creditors  from  being  impaii'ed.  The  government 
dra-ws  a  considerable  revenue  from  this  establishment. 
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Art.  502.  Notice  shall  be  given  to  all  the  creditors  by  letters 
from  the  syndics  and  advertisements  inserted  in  the  newspapers, 
to  appear  within  forty  days,  either  in  person  or  by  attorney  before 
the  said  syndics,  in  order  to  declare  to  them  the  nature  and  amount 
of  their  respective  demands,  and  to  deliver  to  them  the  evidences 
thereof  or  deposit  them  in  the  registry  of  the  tribunal  of  com- 
merce. A  receipt  shall  be  given  to  them  for  the  same. 

Art.  503,  The  debts  shall  be  proved  in  adversary  form  before 
the  commissioner,  in  the  presence  of  the  syndics,  who  shall  make 
their  objections,  if  any  they  have,  and  the  commissioner  shall 
draw  up  a  firoces  -verbal  of  the  whole.  This  shall  be  done  within 
the  fifteen  days  next  ensuing  the  expiration  of  the  term  limited  by 
the  next  preceding  article. 

Art,  504.  Every  creditor  whose  debt  has  been  proved  and 
sworn  to,  may  be  present  at  the  verification  of  the  debts  of  other 
creditors  and  offer  his  objections  to  the  proofs  already  made  or  to 
be  made. 

Art.  505.  The  firoces  verbal  of  verification  shall  mention  the 
exhibition  of  the  vouchers  or  evidences  of  debts,  the  domicile  of 
the  creditors  and  of  their  attornies. 

It  shall  contain  a  summary  description  of  the  vouchers  exhibited, 
which  shall  be  compared  with  the  books  of  the  party  under  failure. 

It  shall  mention  the  erasures  or  interlineations  which  may  ap- 
pear in  the  said  books. 

It  shall  declare  that  the  holder  of  the  voucher  is  a  lawful  credi- 
tor for  the  sum  by  him  claimed. 

The  commissioner  may,  if  sufficient  cause  shall  appear,  require 
the  creditors  to  produce  their  books  or  an  extract  therefrom,  made 
by  the  commercial  judges  of  the  place  where  they  reside,  by  vir- 
tue of  compulsory  process  obtained  for  that  purpose;  he  may  also 
ex  officio  refer  the  case  to  the  tribunal  of  commerce  who  shall 
decree  on  his  report. 

Art.  506.  If  the  debt  be  not  objected  to,  the  syndics  shall  sign 
on  each  of  the  exhibits  the  following  declaration. 

Admitted  as  a  Just  debt — In  the  case  of  the  failure  of for  the 

sum  of the daij  of The  commissioner  shall  certify 

at  the  foot  of  the  declaration  that  he  has  inspected  it. 

Art.  507.  Every  creditor  is  bound  within  eight  days  after  his 
debt  has  been  duly  proved,  to  swear  before  the  commissioner  that 
the  said  debt  is  just  and  true.  (178) 

(178)  In  England,  the  oath  of  the  creditor  is  considered  as  the /'roq/' of  the  debt. 
In  France,  it  is  but  a  corroboration  of  other  proofs,  nor  is  it  permitted  to  be  taken 
until  every  controversy  is  at  an  end.  The  commissioner  is  the  judge  in  the  first 
instance;  he  hears  the  allegations  and  objections  of  the  creditor  on  the  one  hand, 
and  of  the  syndics  on  the  other;  and  if,  after  his  investigation  the  question  still  re- 
mains doubtful,  he  transmits  a  proces  verbal  or  statement  of  the  allegations  and 
facts,  together  with  the  e\idence,  to  the  tribimal  of  commerce,  who  finally  decides. 
If  the  debt  is  I'ejected,  no  further  proceeding  takes  place;  if  on  the  contrary  it  is 
adjudged  to  be  admissible,  the  creditor's  oath  is  taken  ex  abutidantidf  in  order  to 
obtain  every  possible  security  against  the  exhibition  of  collusive  or  fraudulent 
claims. 
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Art.  508.  If  the  debt  is  contested  in  whole  or  in  part,  the  com- 
inissioner  on  the  requisition  of  the  syndics,  may  order  that  the 
vouchers  be  exhibited  and  deposited  in  the  registry  of  the  tribunal 
of  commerce;  he  may  also,  without  a  formal  citation,  refer  the 
matter  to  the  said  tribunal,  and  adjourn  the  parties  to  appear  there 
at  a  short  day,  where  it  shall  be  heard  and  determined. 
♦  Art.  509.  If  any  controverted  facts  are  to  be  inquired  into  by 
witnesses,  the  tribunal  of  commerce  may  order  an  inquest  to  be 
taken  by  the  commissioner,  and  may  cite  all  persons  to  appear 
before  him  v/ho  are  able  to  give  information  on  the  subject. 

Art.  510.  At  the  expiration  of  the  terms  limited  for  the  verifi- 
cation of  the  debts,  the  syndics  shall  draw  up  a  jiroces  verbal  con- 
taining the  names  of  all  the  creditors  who  have  not  appeared.  The 
said  proces  -verbal  being  closed  by  the  commissioner,  they  shall  be 
considered  as  defaulters. 

Art.  511.  The  tribunal  of  commerce,  however,  on  the  report  of 
the  commissioner,  shall  decree  a  further  term  for  the  verification 
of  the  debts  remaining  to  be  proved. 

That  term  shall  be  limited  in  proportion  to  the  distance  of  the 
place  of  residence  of  the  defaulting  creditor,  so  that  one  day  be  al- 
lov/ed  for  three  mtjriametres  (18  miles):  With  regard  to  creditors 
residing  out  of  France,  the  terms  prescribed  by  art.  73,  of  the  code 
of  civil  proceedings  shall  be  observed.  (179) 

Art.  512.  Notice  shall  be  given  to  the  creditors  of  the  decree 
allowing  such  further  time,  in  the  manner  and  with  the  formalities 
prescribed  by  art.  683  of  the  code  of  civil  proceedings.  Those  for- 
malities having  been  complied  with,  the  non-appearing  creditors 
shall  be  considered  to  have  been  duly  notified;  nor  shall  the  nomi- 
nation of  the  final  syndics  on  that  account  be  delayed. 

Art.  513.  Those  creditors  who  shall  not  have  appeared,  proved 
their  debts  and  made  oath  to  the  truth  thereof  within  the  term 
limited  by  the  decree,  shall  not  be  included  in  the  dividends  to  be 
made. 

They  may  nevertheless  proceed  by  way  of  opposition,  until  the 
last  dividend  is  finally  made;  but  all  such  defaulters,  even  though 
they  were  unknown  creditors,  shall  not  participate  in  the  dividends 
finally  closed,  which  with  respect  to  them  shall  be  considered  as 
irrevocably  fixed,  and  they  shall  be  entirely  excluded  from  the 
share  in  the  said  dividends  which  they  might  otherwise  have 
claimed. 

(179)  Those  terms  are: 

Two  months  for  those  who  reside  in  Corsica,  the  islands  of  Elba  or  Capraja,  in 
Great  BriUun,  and  the  countries  bordering  upon  France. 

Four  months  for  those  Mho  reside  in  the  other  European  states. 

Six  months  for  those  who  reside  out  of  Europe,  but  not  beyond  the  Cape  of 
Good  Hope. 

And  for  those  who  reside  in  countries  situated  beyond  the  Cape  of  Good  Hope, 
nne  jear. 

Vol.  II.  App.  t  2  A 
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CHAPTER  VIII. 

Of  the  final  Syndics  and  their  Duties. 
SECTION  I. 

Of  the  Meeting  of  the  Creditors  who  have  proved  their  Debts. 

Art.  514.  The  creditors  whose  debts  have  been  proved  and 
admitted,  shall  be  called  together  by  the  provisional  syndics,  with- 
in three  days  after  the  expirution  of  the  term  Hmited  for  the  known 
creditors  to  swear  to  their  respective  debts. 

Art.  515.  The  meeting  shall  be  held  under  the  presidency  of 
the  commissioner,  at  such  place  and  on  such  day  and  hour  as  he 
shall  appoint;  no  other  person  shall  be  admitted  there,  but  the 
acknowledged  creditors  or  their  attornies. 

Art.  5  16.  The  party  under  failure  shall  be  summoned  to  attend 
at  the  meeting,  where,  if  he  has  obtained  a  safe  conduct,  he  must 
appear  in  person,  and  not  by  attorney,  unless  with  the  approbation 
of  the  commissioner  on  sufficient  cause  shown. 
•  Art.  517.  The  commissioner  shall  verify  the  powers  of  those 
who  shall  appear  at  the  meeting  as  attornies;  the  provisional  syn- 
dics shall  render  an  account  in  his  presence  of  the  state  of  the 
failure  and  of  the  formalities  and  proceedings  which  have  taken 
place:   The  debtor  shall  be  heard. 

Art.  518.  The  commissioner  shall  make  out  ^.proces-verbal  of 
all  and  every  thing  w^hich  shall  have  been  said  and  decided  upon 
at  the  said  meeting. 

SECTION  II. 

Of  the  Comjiosition^  or  Comfiromise.  (180) 

Art.  519.  No  compromise  can  be  agreed  upon  between  the 
creditors  assembled  at  the  said  meeting  and  the  debtor  under  fai- 

(ISO)  The  French  term  is  concordat,  or  traiti.  It  is  an  agreement  between  the 
V>ankrupt  and  his  creditors,  the  stipuhitions  of  wliich  are  various  according  to  cir- 
cumstances. Sometimes  it  contains  on  the  part  of  the  debtor  a  general  assignment 
of  all  his  property,  in  consideration  of  a  general  release  from  the  creditors,  or  the 
assignment  as  well  as  the  release  are  only  partial.  Sometimes  there  is  neither  as- 
signment nor  release,  but  the  creditors  grant  time  to  their  debtor,  in  nature  of 
what  we  call  here  a  letter  of  license.  In  short  it  is  a  composition  or  compromise 
between  the  parties,  on  such  terms  as  they  may  mutually  agree  upon. 

Before  the  revolution,  the  bankrupt  system  of  France  vas  extremely  simple  ia 
principle  as  well  as  practice.  The  creditors,  in  ordinaiy  cases,  wei-e  left  to  agree 
with  their  debtor  as  well  as  they  could,  and  whatever  was  concluded  upon  between 
the  latter  and  three-fourtlis  of  the  former  was,  after  being  confirmed  by  a  court  of 
justice,  (which  was  always  of  course  when  no  fraud  was  shown)  made  obligatory  on 
the  non-subscribing  creditors.  This,  with  some  provisions  for  extraordinary  cases, 
and  tor  the  prevention  and  punishment  of  fraud  in  every  case,  might  be  said  to^ 
comprise  the  whole  of  the  system  established  on  this  subject  by  the  ordinance  of 
167.3.  The  great  minister  Colbert,  to  whom  it  is  attributed,  appears  to  have  well 
remembered  in  this  instance  the  celebrated  answer  which  he  is  said  to  have  once 
received  from  a  deputation  of  merchants,  laisses  nous  faire. 

Not  manv  years  afterwards  (iu  the  year  1  GOT")  an  attempt  was  made  to  intro- 
duce the  same' system  into  England,  by  s"tat.  S  &  9  W.  3.  c.  18.;  but  although  some 
provision  appears  to  have  been  made  in  it  for  the  prevention  of  fraud  it  was  not, 
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lure,  until  the  formalities  above  prescribed  have  been  entirely  ful- 
filled. 

No  articles  of  composition  can  be  executed,  except  with  the 
agreement  and  concurrence  of  a  majority  in  number  and  three 
fourths  in  value  of  the  creditors  whose  debts  have  been  proved, 
agreeably  to  the  fourth  section  of  chapter  VII.,  otherwise  such  ar- 
ticles shall  be  null  and  void. 

Art.  520.  The  creditors  whose  debts  are  secured  by  pledge, 
hypothecation  or  other  lien  duly  entered  of  record  in  the  proper 
office,  shall  have  no  vote  in  the  deliberations  which  shall  take  place 
on  the  subject  of  agreeing  to  a  compromise. 

Art.  521.  If  from  the  examination  of  the  acts,  books,  and  papers 
of  the  insolvent  debtor,  there  shall  appear  some  reason  to  presume 
that  he  is  in  a  state  of  bankruptcy^  no  compromise  can  in  such  case 
take  place  between  him  and  the  creditors,  and  every  compromise 
or  composition  made  under  such  circumstances,  shall  be  null  and 
void;  the  commissioner  shall  attend  to  the  execution  of  the  pre- 
sent provision. 

Art.  522.  If  a  composition  be  agreed  to,  it  must  be  concluded 
and  signed  during  the  sitting,  otherwise  it  shall  be  null  and  void: 
if  it  be  agreed  to  by  the  majority  in  number  of  the  creditors  pre- 
sent, but  such  majority  does  not  amount  to  three  fourths  in  value 
of  the  whole,  the  consideration  thereof  shall  be  postponed  for  one 
week,  but  no  longer. 

Art.  523.  The  creditors,  who  do  not  agree  to  the  composition, 
shall  be  bound  to  notify  their  opposition  to  the  syndics  and  to  the 
debtor  within  one  week  at  farthest. 

Art.  524.  The  composition  shall  be  confirmed  (181)  within 
eight  days  after  the  court  shall  have  decreed  on  the  validity  of  the 
opposition.  The  confirmation  shall  make  it  obligatory  on  all  the 
creditors,  and  shall  secure  to  each  of  them  a  lien  on  the  real  pro- 
perty of  the  debtor,  and  in  consequence  thereof,  the  syndics  shall 
be  bound  to  cause  the  decree  of  confirmation  to  be  entered  of  re- 
cord at  the  hypothecation  office,  unless  there  be  a  clause  in  the 
agreement  to  the  contrary. 

Art.  525.  The  confirmation  of  the  composition  being  notified 

however,  found  sufficiently  effectual,  and  the  act  was  repealed  the  ver}-  next  year 
after  its  enactment;  because,  says  the  repealing  statute,  many  fraudulent  practices 
had  been  committed  by  mahing-'pretended  ag-reements  with  persons  icho  -were  not 
real  creditors,  and  for  greater  advantages  than  ivhat  ivere  expressed  in  such  com- 
positions, -uiMch  practices  had,  {as  ther^  ivas  just  cause  to  fear)  occasioned  much 
perjury.  Stat.  9  k  10  W.  3.  c.  29. 

However  this  may  be,  the  system  established  by  the  present  code,  appears  to  be 
a  compound  mixture  of  the  former  law,  and  of  the  provisions  of  ilie  English  bank- 
rupt statutes,  Avith  the  addition  of  a  variety  of  minute  formalities  and  complicated 
proceedings,  and  an  inquisitorial  interference  of  the  government  upon  the  whole, 
which  savours  very  little  of  laiss^s  nous  f aire. 

(181)  Homologui,  from  the  Greek  ofjLoxoyL,  assentior.  In  the  Territory  of  Or- 
leans, where  the  established  bankrupt  system  is  on  the  French  plan,  the  words, 
homologate,  homolos^ation,  have  been  lately  introduced  into  the  English  technical 
language;  but  we  do  not  think  proper  to  make  use  of  them  in  this  work,  because 
their  meauiog  is  sufnciently  conveyed  by  the  legitimate  words  confirm  and  confirm 
mation. 
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to  the  provisional  syndics,  they  shall  render  their  final  account  to 
the  insolvent  debtor  in  the  presence  of  the  commissioner;  that  ac- 
count shall  be  debated  and  closed,  and  in  case  of  contestation,  the 
tribunal  of  commerce  shall  decide.  The  syndics  shall  afterwards 
restore  to  the  said  debtor  the  whole  of  his  property,  effects,  books, 
and  papers. 

The  debtor  shall  give  to  the  provisional  syndics  a  sufficient  ac- 
quittance and  discharge,  the  duties  of  the  commissioners  and  syn- 
dics shall  cease,  and  the  commissioner  shall  make  up  a /iroc<?.s 
verbal  of  the  whole  transaction. 

Art.  526.  The  tribunal  of  commerce  may,  on  account  of  mis- 
conduct or  fraud,  refuse  to  confirm  the  composition,  and  in  that 
case,  the  debtor  shall  be  remitted  of  course  to  the  magistrate  of 
public  safety  to  be  prosecuted  for  bankruptcy^  which  the  magis- 
trate shall  be  bound  to  do  ex  officio. 

If  the  tribunal  confirm  the  composition,  they  shall  declare  the 
debtor  excusable  and  susceptible  of  being  restored  to  his  former 
rights  and  capacities,  on  the  conditions  expressed  in  tit.  V.  entitled 
Of  rehabilitation . 

SECTION  III. 

Of  the  Union  of  the  Creditors. 

Art.  527.  If  no  composition  be  agreed  upon,  the  creditors  as- 
sembled shall  form  themselves  into  a  legal  body  by  a  contract  of 
union,  which  shall  be  settled  by  a  majority  in  number  of  the  cre- 
ditors present  at  the  meeting;  they  shall  appoint  one  or  more  final 
syndics  and  a  treasurer,  into  whose  hands  all  the  monies  shall  be 
paid.  The  provisional  syndics  shall  render  their  accounts  to  the 
final  syndics  in  the  same  manner  as  the  agents  are  required  to  do 
by  art.  481. 

Art.  528.  The  .syndics  shall  represent  the  generality  of  the 
creditors,  and  they  shall  proceed  to  the  verification  of  the  bilan^  if 
there  be  occasion  for  it. 

They  shall  by  virtue  of  the  contract  of  union  and  without  re- 
quiring any  other  authority,  proceed  to  the  sale  of  the  debtor's 
merchandise,  and  of  all  his  real  and  personal  property,  and  to  the 
settlement  and  liquidation  of  his  debts  and  credits;  the  whole 
shall  be  done  under  the  inspection  of  the  commissioner,  but  the 
debtor  needs  not  be  called  or  made  a  party  to  any  of  these  pro- 
ceedings. 

Art.  529.  In  every  case,  the  necessary  wearing  apparel,  linen, 
and  other  movable  articles  for  the  personal  use  of  the  debtor  and 
his  family,  shall  be  returned  to  him  with  the  approbation  of  the 
commissioner  on  the  proposition  of  the  syndics,  who  shall  make  a 
list  of  the  articles  so  to  be  returned. 

Art.  530.  If  there  is  no  presumption  oi  bankruptcy,  the  debtor 
shall  be  entitfld  to  receive  by  way  of  allowance,  for  the  support  of 
himself  and  his  family,  a  sum  of  money  out  of  the  proceeds  of  his 
estate;  the  syndics  shall  propose  the  amount  thereof,  which  shall 
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be  settled  and  determined  by  the  tribunal  on  the  report  of  the 
commisslonerj  in  a  due  proportion  to  the  situation  and  number 
of  the  debtor's  family,  taking-  also  into  consideration  his  good  con- 
duct and  the  amount  of  the  property  delivered  up  to  the  creditors. 

Art.  531.  Whenever  a  union  of  creditors  shall  take  place,  the 
commissioner  of  the  tribimal  of  commerce  shall  lay  before  them  a 
statement  of  the  circumstances  of  the  faijure;  the  tribunal  shall 
decree  on  his  report  as  is  above  prescribed,  art.  526,  whether  or 
not  tli.e  debtor  is  excusable,  and  whether  he  is  susceptible  of  being 
restored  by  rehabilitation. 

If  the  tribunal  do  not  decree  in  favour  of  the  debtor,  he  shall  bo 
presumed  to  be  in  a  state  oi  bankrufitcy^  and  of  course  remitted  to 
the  magistrate  of  public  safety  as  is  provided  by  the  said  article 
526. 

CHAPTER  IX. 

Of  the  Several  Classes  of  Creditors  and  their  r collective  rights. 
SECTION  I. 
General  Provisions. 

Art.  532.  If  there  be  no  action  oi  exfirofiriatiori  (182)  pending 
at  the  time  of  the  nomination  of  the  last  syndics,  they  shall  alone 
be  authorized  to  institute  proceedings  for  the  judicial  sale  of  the 
debtor's  real  property,and  shall  be  bound  to  institute  the  same  with- 
in eight  days,  in  manner  and  form  as  is  herein  after  directed. 

Art.  533.  The  syndics  shall  lay  before  the  commissioner  a  list 
of  the  creditors,  claiming  a  lien  or  privilege  on  the  personal  pro- 

(182)  Action  of  expropriation.  By  this  new  technical  term,  -vrhich  has  only  been 
introduced  since  the  revolution  into  the  French  law,  are  meant  all  the  proceedings 
which  take  place  to  compel  the  judicial  sale  of  real  j)roperty,  by  \-irtue  of  a  judg- 
ment or  other  lien.  It  besi^ns,  as  Ave  have  already  explained,  note  82,  by  the  seizui-e 
of  the  property,  which  is  made  of  course  by  a  ministerial  officer,  with  no  other 
warrant  than  a  copy  of  the  deed  or  judgment.  Then  the  landholder,  if  he  tliinks 
himself  aggrieved,  may  if  he  pleases,  institute,  in  the  proper  court,  what  is  called 
an  opposition,  and  summon  the  adverse  party,  to  come  in  and  show  cause,  if  any  he 
has,  why  the  seizure  shall  not  be  set  aside.  Thus  far  this  pi-oceeding  is  analogous 
to  our  distress  for  rent  and  consequent  action  of  replevin,  in  which  both  parties  are 
considered  as  actoi-s.  2  Mod.  103.  6  ^Mod.  199.  The  only  difference  is  that  with  us, 
the  distress  is  not  considered  as  a  part  of  the  action,  whereas  in  France  this  word, 
from  the  Latin  agere,  includes  eveiy  oc^ofthe  paniesdone  with  a  view  and  as  pre- 
lirainaiy  to  judicial  proceedings.  Hence  we  have  seen  that  the  protest  of  a  bill  of  ex- 
change, and  the  notice  given  to  the  drawer  and  endorsers  of  the  non-payment,  are  con- 
sidered as  part  of  what  is  called  the  action  of  guarantee;  and  in  the  same  manner 
the  abandonment  and  other  formalities  prescribed  by  this  code,  in  mattei-s  of  insu- 
rance, are  considered  as  part  of  the  action  for  the  recoveiy  of  the  loss  fix)m  the 
underAvriters.  On  this  principle  all  the  advei-se  proceedings  which  take  place  to  ob- 
tain the  compulsory  sale  of  real  estate,  from  the  first  seizure  of  the  land,  until  the 
final  distribution  of  the  proceeds,  constitute  together  the  action  of  expropriation 
mentioned  in  this  article.  It  would  be  the  same  thing  in  America  and  England,  if 
we  were  to  call  the  action  of  replevin  by  the  name  o(  action  of  distress,  and  to  date 
the  commencement  of  it  from  the  seizure  of  the  tenant's  goods  for  the  rent  in 
arrear. 

The  meaning  of  the  word  expropriation  is  sufficiently  plain.  It  is  synonymous  to 
the  English  terms  ejectment  and  ouster,  abstracted  from  the  idea  of  tort,  which  they 
technically  imply. 


184  Appendix, — Commercial  Code  [Oct. 

perty  of  the  debtor,  and  the  commissioner  shall  give  an  order  for 
the  payment  of  their  debts  out  of  the  first  moneys  recovered.  If 
there  be  objections  made  on  the  part  of  some  of  the  creditors,  the 
tribunal  shall  decide  thereon;  the  costs  shall  be  paid  by  those 
whose  claims  or  objections  are  rejected,  and  not  by  the  common 
stock. 

Art.  534.  A  creditor  whose  debt  is  secured  by  a  joint  and  seve- 
ral engagement  or  contract  between  the  party  under  failure  and 
other  persons,  who  likewise  have  failed,  shall  be  entitled  to  share 
in  the  dividends  of  all  the  estates,  until  he  be  fully  paid. 

Art.  535.  The  creditors  whose  debts  are  legally  secured  by 
pawns  or  pledges,  shall  have  their  names  inserted  in  the  general 
list  of  creditors,  merely  by  way  of  memorandum. 

Art.  536.  The  syndics  shall  be  authorized  to  redeem  such 
pledges  for  the  benefit  of  the  creditors  by  paying  the  amount  of 
the  debt. 

Art.  537'.  If  the  syndics  do  not  redeem  the  pledge  and  it  be  sold 
by  the  creditor  for  more  than  the  amount  of  the  debt,  the  syndics 
shall  be  entitled  to  recover  the  overplus;  and  if  on  the  contrary,  it 
be  sold  for  less,  the  creditor  shall  be  entitled  to  prove  the  residue 
and  reserve  his  proportionable  dividend  for  the  same  out  of  the 
estate,  in  common  with  the  mass  of  creditors. 

Art.  538.  Creditors  whose  debts  are  guaranteed  by  a  judicial 
stipulation  or  other  collateral  security,  shall  be  admitted  to  prove 
their  debts,  deducting  the  amount  which  they  may  have  received 
from  the  security;  and  the  security  shall  also  be  admitted  as  a  cre- 
ditor for  so  much  as  he  shall  have  paid  in  discharge  of  the  debtor. 

SECTION  II.  ' 

Of  the  rights  of  the  creditors  ivhose  debts  are  secured  by  hyfiothecu' 
tion  or  lien  o?i  real  profierty. 

Art.  539.  When  the  distribution  of  the  proceeds  of  the  real 
estate  is  made  before  or  at  the  same  time  Vvith  that  of  the  proceeds 
of  the  personal  property,  those  of  the  privileged  creditors  who  have 
not  been  paid  in  full  out  of  the  real  estate,  shall  alone  be  admitted  to 
prove  the  remainder  of  their  debts,  and  come  in  concurrently  with 
the  simple  contract  creditors  (183)  for  a  proportional  share  of  the 
simple  contract  fund. 

Art.  540.  If  the  sale  of  the  personal  property  is  effected  before 
that  of  the  real  estate,  and  one  or  more  dividends  are  made  out  of 
it  before  the  distribution  of  the  proceeds  of  the  immovable  pro- 
perty, the  privileged  creditors  shall  share  in  those  dividends  propor- 
tionably  on  the  whole  amount  of  their  respective  debts,  subject,  how- 
ever, to  the  eventual  defalcation  herein  after  mentioned. 

(183)  Creanciers  chirog'raphaires,  from  the  Greek  x}^q^y^a.(pov\  those  jvhose  debts 
are  authenticated  by  writings  not  iji  solemn  form,  but  merely  written  or  subscribed 
by  the  party,  without  any  formal  authentication.  Writings  of  this  description  are 
frequently  called  in  this  code,  acts  under  private  signature^  as  opposed  to  notarial 
acts  and  other  matters  of  record. 
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Art.  54 1 .  After  the  sale  of  the  real  property  andthe  decree  fixing 
the  order  of  distribution  between  the  several  privileged  creditors, 
those  of  the  latter,  who  under  that  decree  shall  have  been  adjudged 
to  receive  the  full  amount  of  their  debts,  shall  not  be  entitled  to 
receive  that  amount  except  with  the  deduction  of  so  much  as  they 
shall  have  received  out  of  the  simple  contract  fund. 

The  sums  thus  deducted  shall  be  transferred  from  the  hypothe- 
cation to  the  simple  contract  fund. 

Art.  542.  With  regard  to  those  privileged  creditors,  who  shall 
have  been  found  entitled  only  to  a  partial  payment  out  of  the  pro- 
ceeds of  the  real  estate,  they  shall  be  considered  as  simple  contract 
creditors  for  the  residue;  but  what  they  shall  have  previously  receiv- 
ed, in  the  way  of  dividends,  from  the  simple  contract  fund,  shall  be 
deducted  from  the  amount  adjudged  to  be  paid  to  theui  out  of  the 
proceeds  of  the  real  estate,  and  shall  be  restored  to  the  fund  appro- 
priated for  the  payment  of  simple  contract  creditors.  (184) 

Art.  543.  Those  of  the  privileged  creditors  who  shall  be  exclu- 
ded from  a  share  in  the  proceeds  of  the  real  estate  shall  be  con- 
sidered merely  as  simple  contract  creditors. 

SECTION  III. 

Of  the  Rights  of  Wives. 

Art.  544.  From  and  after  the  publication  of  this  law,  the  rights 
of  wives,  in  cases  of  failure,  shall  be  regulated  as  follows: 

Art.  545.  Those  who  have  contracted  their  marriage  under 
the  dotal  system,  those  who  hold  their  estates  separately  from  their 
husbands,  either  under  their  marriage  articles  or  in  consequence 
of  a  separation  a  bonis,  (IS5)  and  those  who  having  married  under 
the  community  system,  have  not  brought  their  real  property  into 
the  community  stock,  shall  take  back  the  real  estates  which  they 
were  seized  of  or  entitled  to,  at  the  time  of  their  marriage,  and 
those  w^hich  shall  have  accrued  to  them  during  coverture,  by  in- 
heritance, or  donation  inter  vivos,  or  causa  mortis. 

Art.  546.  They  shall  likewise  take  back  the  real  property  pur- 
chased by  them  in  their  own  names  with  the  proceeds  of  the  sales 
of  real  estates  which  came  to  them  by  inheritance  or  donation  as 
aforesaid,  provided  it  be  so  expressly  declared  in  the  contract  of 

(184)  This  is  done  probably  in  order  that  the  accounts  of  the  several  funds  may 
be  kept  separate  and  distinct  from  each  other. 

(185)  Separation  de  biens,  see  above,  Book  1.  Tit.  4.  Page  101. 

We  have  already  explained  above,  (note  35,  p.  102)  that  the  community  stock, 
that  is  to  say,  the  property  held  in  common  between  husband  and  wife,  ^ihen  mar- 
ried under  the  commiinity  system,  consists  only  of  their  pei-sonal  property,  and  such 
real  property,  as  they  jointly  purchase  during  coverture;  but  we  have  also  ex- 
plained, note  9,  that  this  general  rale  may  be  modified  by  the  parties  when  they 
are  about  to  contract,  according  to  their  will  and  pleasure.  Hence  it  frequently 
happens  that  only  a  part  of  the  personal  pi'operty  of  one  or  both  pai-ties  is  vested 
in  the  community  stock,  and  on  the  other  hand  that  real  estates  of  which  the  par- 
ties are  seized  at  the  time  of  marriage,  and  which  consequently  are  by  the  gene- 
ral rule  excluded  from  the  community,  are  nevertheless  by  an  appropi-late  fiction 
declared  in  the  marriage  articles  to  be  converted  into  chattels  {amenblis)  for  the  pur- 
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purchase  (IS 6)  and  provided  the  origin  of  the  said  moneys  be  duly 
proved  by  an  inventory  in  due  form,  or  some  other  authentic  docu- 
ment. 

Art.  547.  Under  whatever  system  the  marriage  may  have  been 
contracted,  the  law  presumes  (except  only  in  the  case  mentioned 
in  the  next  preceding  article)  that  the  property  acquired  by  the 
wife  of  a  merchant  who  has  failed,  belongs  to  her  husband,  has  been 
paid  for  with  his  own  moneys  and  ought  to  constitute  a  part  of  his 
estate,  unless  she  can  furnish  proof  to  the  contrary.  (187) 

Art.  548.  The  estates  which  the  wife  may  retain  in  conformity 
to  the  provisions  contained  in  art.  545  and  546,  shall  remain  sub- 
ject to  the  debts,  hypothecations  and  liens  charged  thereon,  whether 
the  wife  have  been  a  party  to  the  contracts  by  which  they  were 
created,  or  they  are  the  effect  of  a  judicial  decree. 

Art.  549.  The  wife  shall  not  be  entitled  to  any  action  against 
her  husband's  estate  in  the  case  of  his  failure,  by  reason  of  the  ad- 
vantages (188)  stipulated  in  her  favour  by  the  marriage  articles; 
nor  on  the  other  hand  shall  the  creditors  avail  themselves  of  the 
advantages  stipulated  by  the  wife  in  favour  of  her  husband  by  the 
same  contract. 

pose  of  being  held  in  common  between  the  parties,  in  the  same  mannei-  as  if  ther 
were  personal  propex't3\  In  cases  of  failure  and  bankruptcy,  real  property  thus 
assimilated  to  chattels,  goes  to  the  husband's  creditors,  in  the  same  manner  as  all 
the  other  property  held  in  common  between  them.  But  the  creditors  have  other- 
wise nothing  to  do  with  the  real  estates  of  the  wife.  There  is  nothing  at  present 
in  the  French  law  in  any  way  analogous  to  the  English  tenure  by  courtesu,  or  to 
the  interest  Avhich  the  husband  has  in  England  and  America,  in  the  wife's  real 
estate  during  coverture. 

On  these  principles,  if  real  property  accrues  to  the  wife  by  inheritance,  ^ft  or 
otherwise,  during  her  intermarriage,  she  holds  it  in  her  separate  right;  but  if  she 
acquire  it  by  purchase,  and  her  husband,  being  a  merchant,  happen  to  fail,  she  is 
put  to  the  strictest  proof,  that  it  was  not  pm-chased  with  his  moneys  or  with  the 
proceeds  of  the  common  stock,  which  is  subject  to  the  payment  of  his  debts.  See 
the  next  article. 

(186)  Parole  evidence  is  not  admitted  in  France  (except  in  suits  for  the  reco- 
very of  small  debts)  of  any  fact  which  might  have  been  proved  by  written  testi- 
mony. Hence  the  multitude  of  proces  verbmix,  declarations,  reports,  inventories 
and  other  acts  of  the  same  kind,  the  object  of  which  is  to  record  facts,  as  soon  as 
possible  after  they  have  actually  happened.  As  those  instruments  are  in  all  cases 
prima  facie  e\-idence  in  favour  of  the  party,  who  makes  or  procures  them,  the 
absence  of  them  is  always  considered  as  a  presumption  of  fraud,  and  (except  ia 
some  very  particular  cases)  their  deficiency  cannot  be  supplied  by  testimony  not 
equally  authentic. 

(187)  By  authentic  or  written  testimony,  but  never  by  parole  evidence. 

(188)  It  is  customary  in  France  for  the  husband  to  stipulate  by  his  marriage 
articles,  certain  pecuniai'v  advantages  in  favour  of  his  wifis.  Such  is  the  douaire, 
which^  like  the  ■iiiorgengabe  of  the  Germans,  and  the  dovjer  of  the  English  law,  is 
considered  as  prcenrnmi  pudicitice.  Others,  such  as  what  is  called  the  preciput, 
(fi'om  prce  and  captio)  by  which  is  meant  a  right  to  take,  in  preference  even  to 
creditors,  a  certain  pi-oportion  of  the  joint  goods  and  chattels  or  the  value  thereof 
in  n\oney,  are  stipulated  by  both  parties  in  favour  of  the  survivor.  Those  advan- 
tages, liowever,  are  only  to  be  enjoyed  on  the  dissolution  of  the  man-iage,  by 
death,  separation  or  otherwise.  By  the  French  law  as  it  stood  before  the  promul- 
gation of  this  code,  tlie  wife,  in  cases  of  failure  and  bankruptcy,  had  a  special  lien 
and  privilege,  on  all  her  husband's  property,  for  the  above  mentioned  advantages, 
•'he  failure  being  considered  as  operating  a  separation  of  tke  parties  in  point  ot  in- 
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Art.  559.  If  the  Avife  has  paid  any  of  her  husband's  debts,(l89) 
the  law  presumes  thai  she  has  done  it  with  his  means,  and  coijse- 
quently  she  is  not  entitled  to  be  repaid  out  of  the  estate,  unless 
she  repels  the  legal  presumption  by  conn-ary  proof,  as  is  mentioned 
in  art.  547. 

Art.  55 1.  The  wife,  whose  husband  was  a  merchant  at  the  time 
of  her  marriage,  has  no  hypothecation  or  lien  on  her  husband's 
general  estate,  for  the  money  or  other  personal  property  which  she 
can  prove  by  authentic  instruments  to  have  been  brought  as  a  dowry, 
for  the  reinvestment  of  the  proceeds  of  her  real  property  alienated 
during  coverture,  nor  for  any  indemnity  which  she  may  be  entitled 
to  for  assuming  or  paying  the  debts  of  her  husband;  but  she  only 
has  a  lien  on  such  real  estate  as  actually  did  belong  to  her  husband 
fct  the  time  of  marriage,  (lyo) 

Art.  552.  The  same  rule  is  applicable  to  the  wife  of  a  mer- 
diant,  whose  father  was  also  a  merchant,  but  who  himself  at  the 
time  of  his  marriage  was  not  decidedly  engaged  in  any  particulate 
profession  or  trade. 

Art.  553.  If  the  nusband,  at  the  time  of  the  celebration  of  his. 
marriage,  was  in  the  exercise  of  a  particular  profession  other  than, 
that  of  a  merchant,  and  did  not  engage  in  trade  until  after  the  ex- 
piration of  the  year  next  following  his  marriage,  the  provisions  of 
art.  549  and  551  shall  not  be  applicable  to  his  wifej  she  shall,  on 

terest,  though  the  marriage  contract  otherwise  subsisted  as  before.  See  above- 
note  31.  This  flagrant  injustice  is  here  very  properly  prohibited  and  abolished. 

(189)  The  advantages  of  wliich  we  have  already  spoken,  were  not|  the  onl>- 
claifus  which  by  the  former  law  of  France,  the  wife  was  entitled  to  on  the  estate 
of  her  bankrupt  husband.  She  would  often  pretend  to  have  paid  his  debts  out  of 
her  separate  funds,  and  no  otlier  pi-oof  oi  it  was  commonly  required,  but  her  hav- 
ing taken  the  I'eceipts  in  her  own  name,  v/hich  was  not  uutrequently  done  by  coll«i-- 
sion  between  her  and  her  husband,  and  with  a  view  to  impending  bankruptcy.  A. 
more  rigorous  mode  of  proof  is  prescribed  by  this  code,  and  if  it  be  not  exhibited^ 
the  debts  are  justly  presumed  to  have  been  paid  with  the  husband's  own  money. 

(190)  It  frequently  happens  in  France,  that  when  a  man  marries  a  yonng; 
woman  with  little  or  no  fortune,  he  nevertheless  acknowledges,  by  the  maii-iag© 
articles,  to  have  received  Avith  her,  by  way  of  dowry,  a  sum  of  money  of  which  slie 
never  was  possessed.  Before  this  code  was  <}nacted,  merchants  woidd  sometimes, 
when  they  married,  acknowledge  to  have  received  a  considerHble  fortune  witk 
their  wives;  and  if  they  afterwards  became  bankrupts,  the  wiie  was  ])ref(;rre(l 
to  all  the  creditors,  for  the  amount  so  acknowledged.  It  would  also  happen,  that  ff 
the  wife  of  a  merchunt  was  possessed  of  real  projterty  in  her  separate  right,  she 
would  sell  it,  the   husband  would   trade   and  obtain  credit  with  the  proceeds,  and 

,  -when  he  failed,  slie  would  claim  and  obtain  a  privilege  for  the  reinvestment  of  thos^ 
j)roceeds  into  other  real  estate  of  like  value.  "  Thus,"  say  the  counsellors  of  state^ 
in  their  address  to  the  French  legislature  on  the  subject  of  this  part  of  the  code, 
**  the  money,  furnitm-e,  jewels,  plate,  every  thing  passed  into  the  hands  of  the 
**  wife,  and  at  the  moment  of  a  premeditated  catastixjphe,  she,  with  her  fictitious 
"  dowry,  her  matrimonial  advantages,  her  claims  for  the  amount  of  debts  which 
**  she  h?.d  never  paid,  and  her  preter.ded  separate  purchases,  absoi'bed  the  whole 
**  of  lier  husband's  fortune,  and  the  unfortunate  creditors  were  condemned  to 
**  spend  their  lives  in  poverty  and  distress,  while  she  was  enjoying  herself  in  all 
"  the  refinements  of  luxury."  If  all  the  variations  which  are  found  in  this  code, 
■from  the  ancient  system  of  the  French  bankrupt  law,  were  simibir  to  the  provi.- 
"sions  contained  in  this  section,  not  a  si  gle  person  would  i)e  found,  iri  tliis  ccinfry, 
at  le;ist,  who  would  not  pay  to  the  legislator  a  merited  tribnte  of  tmfeisrHed  prai«e 
Vol.  II.  Ai'P.         "  +  2  B  " 
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the  contrary,  enjoy  all  the  rights  of  lien,  privilege  and  hypotheca- 
tion granted  to  married  women  by  the  Napoleon  Code. 

Ar  1 .554.  Ail  the  household  goods,  furniture,  diamonds,  pictures, 
gold  and  silver  plate  and  other  like  personal  chattels,  whether  they 
are  appropriated  to  the  use  of  the  husband  or  of  the  wife,  shall  go 
to  the  creditors,  under  whatever  system  the  marriage  may  have 
been  contracted;  nor  shall  the  wife  be  entitled  to  receive  any  part 
thereof,  except  her  linen  and  wearing  apparel,  which  shall  be  al- 
lowed to  her  in  conformity  to  the  provisions  of  art.  529. 

She  may  however  take  back  such  jewels,  diamonds  and  plate  as 
she  may  prove  by  good  and  lawful  inventories,  or  by  a  list  annexed 
to  the  marriage  articles,  to  have  been  given  to  her  by  marriage 
contract,  or  to  have  accrued  to  her  by  succession  only. 

Art.  555.  If  the  wife  shall  embezzle,  withdraw  or  secrete  any 
of  the  articles  mentioned  in  the  next  preceding  article,  or  any 
merchandise,  cash,  bills  of  exchange,  notes  or  other  negotiable 
paper,  she  shall  be  adjudged  to  make  restitution  to  the  creditors, 
jmd  shall  moreover  be  proceeded  against  as  an  accomplice  in  a 
frauGJulent  bankruptcy. 

Art.  556.  If  the  wife  shall  lend  her  name  or  assistance  to  the  exe- 
cution of  any  act,  which  may  be  done  by 'her  husband  to  defraud  his 
creditors,  she  may,  likewise,  (according  to  the  nature  of  the  case) 
be  prosecuted  as  an  accomplice  in  a  fraudulent  bankruptcy. 

Art.  557.  The  provisions  of  this  section  are  not  retrospective, 
and  shall  not  affect  vested  rights  at  the  time  of  the  publication 
thereof. 

CHAPTER  X. 

Of  the  Liquidation  and  Distribution  of  the  Proceeds  of  the  Personal 

Profierty. 

Art.  55  8.  The  proceeds  of  the  collection  and  sale  of  the  debt- 
or's personal  effects  and  property,  after  deducting  the  costs  and 
charges,  the  allowance  made  to  the  debtor,  and  the  moneys  paid  to 
the  privileged  creditors,  shall  be  divided  among  all  the  creditors, 
in  proportion  to  their  respective  debts  duly  admitted  and  proved. 

Art.  559.  For  that  purpose,  the  syndics  shall  deliver  every 
month  to  the  commissioner  a  statement  of  the  affairs  of  the  failure 
and  of  the  moneys  at  their  disposal,  and  the  commissioner  shall  or- 
der a  dividend  to  be  made,  if  the  state  of  the  funds  warrant  it,  and 
shall  himself  determine  the  amount  to  be  divided. 

Art.  560.  The  creditors  shall  be  infoimed  of  the  commission- 
er's decision,  and  of  the  time  when  the  dividends  are  to  be  paid. 

Art.  561.  No  payment  siiall  be  made,  but  on  the  exhibition  of 
the  evidences  of  the  respective  debts. 

The  treasurer  shall  indorse  on  each  voucher  the  payment  that 
he  shall  make  thereon,  and  the  creditors  shall  sign  a  receipt  for 
the  same  in  the  margin  of  the  general  statement  of  the  dividends. 

Art,  5  62.  When  the  liquidation  shall  be  terminaied,  the  syndics 
shall  call  a  meeting  of  the  creditors,  at  which  the  commissioner 
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shall  preside:  the  syndics  shall  there  render  their  accounts,  and 
the  balance  remaining  in  their  hands  shall  be  finally  distributed. 

Art.  563.  The  meeting  of  creditors  may,  in  any  stage  of  a 
cause,  with  the  authorization  of  the  tribunal  of  commerce,  and  due 
notice  given  to  the  debtor  under  failure,  make  any  composition  or 
compromise,  and  even  alienate  any  debts  or  claims,  actions  and 
rights  of  action  yet  depending  and  not  finally  recovered.  In  such 
oase,  the  syndics  shall  sign  and  execute  all  the  necessary  acts  and 
instruments. 

CHAPTER  XI. 

Of  the  Mode  of  Proceeding  to  the   Sale  of  the  Debtor's   Real 
Property. 

Art.  564.  The  syndics  of  the  meeting  of  creditors  shall,  with 
Uie  authorization  of  the  commissioner,  proceed  to  the  sale  of  the 
debtor's  real  property,  in  the  manner  and  form  prescribed  by  the 
Napoleon  code,  for  the  sale  of  the  estates  of  minors. 

Art.  565.  During  the  space  of  one  week  after  property  shall 
have  been  struck  off  or  adjudicated  at  a  public  sale,  every  creditor 
shall  have  a  right  to  bid  above  the  purchaser,  provided  such  bid 
exceeds,  by  one  tenth  part,  the  sum  for  which  the  property  was 
struck  off. 

TITLE  II. 

Of  a  General  Assignment^  or  cessio  bonorum.  (191) 

Art.  566.  A  general  assignment  of  property,  or  cessio  bonoruiUi 
by  a  debtor  who  has  failed,  and  is  in  a  state  of  insolvency,  is  either 
voluntary  or  judicial. 

Art.  567.  The  effects  of  a  voluntary  assignment  depend  on  the 
contract  or  agreement,  which  takes  place  between  the  debtor  and 
his  creditors.  (192) 

(191)  Cession  de  Mens.  The  cessio  bonorum,  or  discharge  of  an  in.solTent  debtor 
from  imprisonment,  on  his  making  a  general  assignment  of  all  his  property'  for  the 
benefit  of  his  creditors,  is  borrowed  from  the  Roman  system  of  jurisprudence.  It 
was  established  at  Rome  by  the  Julian  law  de  bonis  cedendis,  which  was  afterwards 
confirmed  and  improved  upon  by  the  rescripts  of  several  emperors,  and  pnrticu- 
lai'ly  of  Justinian,  who  made  several  wise  and  humane  regulations  upon  the  subject, 
and  reduced  it  into  a  regular  system,  the  details  of  which  ai*e  preserved  in  the 
Code. 

When  an  unfortunate  debtor  applied  for  tlie  miserabile  auxiUwn,  as  Justinian 
humanely  calls  it,  of  the  Julian  law  of  cessio  bonorum,  the  creditors  were  called 
together,  to  deliberate  whether  they  would  grant  to  him  a  letter  of  license  for  a 
reasonable  time,  {tempus  indulgere)  which  was  generally  a  period  of  five  years, 
(gidnquennale  spatinm,)  and  leave  him  during  that  time  at  full  liberty  and  free  frora 
every  restraint  {oiwii  covporali  cruciatu  semoto);  or  receive  froni  him  a  general  as- 
signment of  all  his  property,  {cessionem  accipere)  and  discharge  him  altogether 
and  for  ever  from  imprisonment.  On  this  deliberation,  the  sentiment  of  a  majority 
in  value  was  to  prevail.  If  equally  divided,  then  that  of  a  majority  iu  number;  and 
if  again  divided,  then  the  judge  decreed  a  letter  of  license,  as  the  milder  course. 
Cod.  Lib.  7.  Tit.  61.  1.  8. 

(192)  That  is  to  say,  between  him  and  a  legal  majoi'ity  of  his  creditors; — for,  f. 
voluntary  assignment,  in  the  sense  in  which  it  is  generally  understood  in  this  coun  - 
try,  by  wluch  an  insolvent  debtor  assigns  oyer  his  property  to  persons  of  his  choice. 
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Art.  568.  A  judicial  assignment  or  cession  does  not  extinguish 
the  rit^hts  of  action  of  the  creditors  agair'St  tlie  eistate  and  pro- 
perty, which  the  debtor  may  subsequently  acquire.  It  has  no  other 
effect  than  to  release  him  from  imprisonment  and  prevent  his  being 
again  imprisoned  for  the  same  debts.  (193) 

Art.  369.  A  debtor  v>'ho  wishes  to  be  admitted  to  the  benefit  of 
cession  must  make  application  to  the  tribunal,  who  shall  cause  all 
the  necessiny  documents  to  be  laid  before  them.  The  application 
shall  be  inserted  in  the  newspapers;  as  is  provided  by  art.  683  of 
the  code  of  civil  proceedings. 

Art.  57'';.  Such  application  shall  not  prevent  or  suspend  the 
elfect  of  uny  suit  or  legal  process;  but  the  tribunal  may,  after  hear- 
in"-  the  parties,  issue  a  provisional  order  to  stay  proceedings. 

"Art.  571.  The  debtor  admitted  to  the  benefit  of  cessio  bonoriim 
shall  be  bound  to  make  or  reit€rate  his  cession  in  person,  and  not 
by  attorney,  in  the  presence  of  his  creditors,  at  the  sitting  of  the 
tribtmal  of  commerce  of  the  place  where  he  resides:  and  if  there  is 
no  tribunal  of  commerce,  at  a  sitting  of  the  municipal  coun- 
cil. ( 1 94)  His  declaration  shall,  in  the  latter  case,  be  evidenced  by 
Xhtproch  verbal  of  the  hui.<:sier,  attested  by  the  mayor. 

Art.  572  If  the  debtor  is  in  confinement,  the  decree  admitting 
him  to  the  benefit  of  cession,  shall  contain  an  order  to  bring  him 
into  court,  with  the  usual  and  necessary  precautions  to  prevent  his 
escape,  in  order  that  he  may  make  his  declaration,  agreeably  to  the 
preceding  article. 

Art.  573.  The  names,  surnames,  profession  and  place  of  resi- 
dence of  the  debtor,  shall  be  inscribed  on  tablets  made  for  that 
purpose,  and  hung  up  in  the  hall  where  the  tribunal  of  commerce 
holds  its  sittings,  or  in  that  cf  the  civil  tribunal  where  there  is  no 
tribunal  of  commerce,  and  also  in  the  hall  of  the  municipal  coun- 
cil and  at  the  public  exchange. 

Art.  574.  The  creditors  may,  in  execution  of  the  decree  which 
admits  the  debtor  to  the  benefit  of  cesslo  bonorum,  proceed  to 
the  sale  of  his  real  and  personal  property.  Such  sale  shall  be  made 

Ijreferring  such  of  his  creditors  as  he  Uiinks  proper,  and  imposini^  terms  and  con- 
ditions upoa  the  reraaindei*,  would  be  coasidepcd  in  France  as  fraudulent,  and  of 
coui'se  hull  and  void. 

(19o)  This  is  almost  literaHy  copied  from  the  provisions  of  the  Digest  and  Code. 
Qui  bonis  cesserint.  nisi  solidum  creditor  recsperit,  non  sunt  Uberati.  In  eo  emni 
tantn.nmodo  hoc  beneficiiim  eis  prodest,  ne  judicatd  d(':trahantitr  in  carcerem.  Cod. 
Lib.  7.  'fit.  6.  I.  !.  is,  qui  bonis  cessit,  si  quid  posted  adqidsievity  in  quantum 
facer e  potest y  convenitivr.  Dig.  lib.  4ii.  Tit.  3.  I.  4. 

(194)  Formerly,  in  France,  the  benefit  of  cessio  bo7iornm  was  granted  to  the  in- 
solvent debtor  at  the  foot  of  the  pillory;  and  at  an  era  not  very  remote,  tiie  decree 
hy  which  the  debtor  was  adsnitted  to  the  benefit  of  that  law,  i  twKys  contained  a 
clause,  that  he  sliould  wear  a  ^reen  cap,  as  the  evidence  of  his  dischai-ge,  on 
pain  of  being  again  arrested  by  his  creditors,  when  found  whhout  it.  Jousse^ 
Comment,  on"  the  Ord.  of  1673,  p.  179.  In  former  times,  tbe  v/earing  of  this  badge 
•of  disgrace  was  strictly  insisted  upon;  afterwards  it  was  suiTifcient  to  ctirry  it  in  tJi.e 
pocket,  and  at  last  it  vvas  generally  dispensed  with;  but  to  tbis  d-iv,  the  bonnet  verd 
ii),  in  France,  a  term  of  reproach,  frequently  loade  use  of,  in  allu.^ion  to  an  insolveyt 
debtor  <ir  bankrupt. 
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in  the  manner  and  form  prescribed  for  sales  by  the  meeting  of 
creditors. 

Art.  575.  The  following  persons  shall  not  be  admitted  to  the 
benefit  of  cession,  to  wit:  1.  Those  guilty  of  stellionate,  (195)  frau- 
dulent bankrupts,  persons  convicted  of  theft  or  swindling,  factors, 
and  other  accountable  agents. 

2.  Foreigners,  guardians,  administrators,  trustees  and  deposita^ 
pies.  (196) 

TITLE  III. 

Of  Stoppage  IN  tRANSifu  (197)  and  in  the  hands  of  the  Consignee. 

Art.  576    The  vendor  may,  in  case  of  failure,   reclaim   the  . 
merchandise  by  him  sold  and  delivered,  and  for  which  he  has  re- 
ceived no  payment,  under  the  circumstances  and  on  the  conditions 
herein  after  specified. 

Art  577.  The  right  to  re-claim  only  takes  place  while  the  mer- 
chandise is  yet  in  transitu^  either  by  land  or  water,  and  before  it 
has  been  delivered  into  the  stores  of  the  purchaser  who  has  failed, 

(195)  This  is  a  term  of  the  civil  law,  synonymous  to  the  English  word  s^uindling,- 
"kut  it  is  more  particularly  applied  to  those  who  sell  property  v/hich  does  not  be- 
long to  them,  or  who  knowingly  mortgage  their  own  estate  beyond  its  value,  with- 
out giving  notice  ot  the  prior  liens.  It  is  derived  from  the  Latin  stdlio,  which 
means  a  little  animal  of  the  lizard  kind,  said  to  be  veiy  cunning. 

(196)  Similar  exceptions  are  generally  made  in  the  statutes  enacted  in  England 
for  the  relief  of  insolvent  debtors.  See  Stat.  21  Geo.  3.  c.  63.  §  36.  37. 

(197)  The  title  of  this  subdivision  is  in  the  original  de  la  rerendi cation,  which 
■word,  from  the  Latin  ■vindicatio,  used  in  the  sense  in  which  it  means  the  assertion 
tif  a  claim  and  coupled  with  the  iterative  particle  re,  is  the  head  of  a  very  extensive 
title  in  the  French  law,  and  includes  every  case  in  v/hich  a  man  may  re-claim 
this  property,  after  having  parted  with  it.  In  this  code  it  is  only  applied  to  cases  that 
[are  connected  with  failure  or  bankruptcy.  The  principal,  whose  factor  becomes  in- 
i  solvent,  is  allowed  to  re-claim  his  goods  before  they  come  to  the  hands  of  the  lattei*, 
land  even  while  they  remain  in  his  possession  unsold,  and  in  the  same  condition  in 

which  he  received  them;  and  the  vendor,  whose  consignee  fails  before  the  property 
Lcomes  into  his  possession,  is  permitted  in  like  manner  to  claim  tliem  while  on  their 
[passage  from  him  to  the  bankrupt  vendee.  The  first  of  these  two  principles  has 
lalways  been  recognized  in  the  English  law,  and  the  latter  had  been  indeed,  some- 
times acted  upon  in  the  court  of  Chancery  in  England,  but  was  not  until  lately  iu- 
kroduced  into  the  common  law  courts,  where  it  has  received  the  denomination  of 
stoppage  in  transitu.  This  code  very  properly  classes  these  two  rules  under  the 
same  general  head,  as  they  are  in  fact  connected  together  by  the  closest  analogy. 
But  there  being  no  term  in  the  English  language  entirely  applicable  to  them  both, 
we  have  thought  it  best  to  include  them  together  within  the  general  descriptive 
term  of  stoppagey  coupled  with  words  expressive  of  its  application  to  the  par- 
ticular cases. 

By  the  i-'rench  law,  as  it  stood  before  the  publication  of  this  code,  not  only  goods 
consigned  to  a  factor,  to  he  disposed  of  for  the  benefit  of  the  principal,  were  allow- 
ed, it'  the  factor  became  bankrupt,  to  be  stopped  or  reclaimed;  but  goods  actually 
iold  and  delivered  to  him  mdght  be  claimed  in  like  manner,  provided  they  ve- 
il: ined  in  the  same  condition  as  when  they  were  delivered.  .Jbboti  on  Ship.'  552. 
Bomafs  Civ.  Law,  book  4.  tit.  5.  §;2.  art.  3.  This  widely  extended  principle  is  now 
imited  to  the  rule  established  by  the  law  of  England,  which,  no  doubt  was  in  the 
joiitemplation  of  the  French  legislatoi-s  when  this  code  was  framed.  Thus  the  doc- 
rif.e  of  revendication  in  mercantile  cases,  first  borrowed  in  pu't  by  the  Erglish 
aw  from  the  French  svstem  of  juiisprudence,  has  been  mo(\ 'ler]  in  France  to  the 
hape  and  reduced  to  ^e  extent,  tho.t  it  had  received  in  England. 
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or  those  of  the  factor  or  agent,  who  is  commissioned  to  sell  the 
same  for  his  account. 

Art.  578.  Merchandise  cannot  be  re-claimed  or  slopped  in 
transitu,  if  it  has  been  bond  fide  sold  with 'transfer  and  delivery  of 
the  invoices,  bills  of  lading  or  carriage  bills. 

Art.  579.  The  vendor  who  re-claims  merchandise,  by  virtue 
of  this  law,  shall  be  bound  to  indemnify  the  estate  of  the  vendee 
for  all  advances  made  by  the  latter  on  account  of  the  freight,  car- 
riage, commission,  insurance  or  any  other  charges,  or  to  pay  the 
same,  if  they  are  yet  unpaid. 

Art.  580.  No  merchandise  can  be  thus  re-claimed,  but  such 
as  shall  be  acknowledged  to  be  identically  the  same;  and  only  when 
it  shall  appear  that  the  bales,  hogsheads  or  wrappers,  in  which  it 
was  inclosed,  at  the  time  of  the  sale,  have  neither  been  taken  away 
nor  changed,  and  that  the  merchandise  has  not  suffered  any  change 
or  alteration  in  its  nature  or  quantity. 

Art.  581.  Goods  consigned  to  the  party  in  a  state  of  failure,  by 
way  of  deposit,  or  to  be  sold  for  the  account  of  the  consignor, 
may  be  re-claimed,  as  long  as  they  remain  in  his  hands  or  at  his 
disposal;  and  in  the  latter  case,  the  money  arising  from  the  sale 
thereof  may  be  claimed,  if  not  yet  paid  to  the  consignee,  or  carried 
to  account  current  between  him  and  the  purchaser. 

Art.  582.  In  all  cases  of  stoppage  or  claim  (except  those  of 
goods  consigned  or  deposited),  the  syndics  of  the  creditors  shall 
have  a  right  to  retain  the  merchandise  claimed,  on  paying  to  the 
claimant  the  price  agreed  upon  between  him  and  the  insolvent 
party. 

Art.  583.  Remittances  made  in  negotiable  or  other  securities 
Hot  yet  due,  or  still  remaining  unpaid,  and  which  shall  be  foimd  in 
the  possession  of  the  debtor  at  the  time  of  his  failure,  may  be 
stopped  or  re-claimed;  if  such  remittances  were  made  by  the 
owner  merely  for  collection,  and  that  the  money  might  be  kept 
at  his  disposal  or  applied  to  the  payment  of  his  acceptances,  or 
notes  payable  at  the  debtor's  domicile. 

Art.  584.  Similai'  remittances  may,  in  the  same  manner  be  re- 
claimed, although  made  without  any  special  acceptance  or  appro- 
priation, if  they  are  entered  in  an  account  current  in  which  the 
owner  appears  only  on  the  creditor  side;  but  otherwise,  if  at  the 
time  of  making  the  remittance,  he  was  indebted  to  the  consignee 
in  any  sum  whatever. 

Art.  585.  In  all  cases  in  which  the  law  permits  the  stoppage 
or  re-claiming  of  merchandize,  the  syndics  shall  inquire  into  the 
nature  and  circumstances  of  the  claim,  and  may  admit  the  same 
with  the  commissioner's  approbation;  if  any  contest  shall  arise, 
the  tribunal  shall  decide,  after  having  heard  the  commissioner. 
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TITLE  IV. 

Of  JBankrufitcy. 

CHAPTER  I. 

Of  Simfile  Bankrufitcy. 

Art.  586.  Every  merchant  in  a  state  of  failure,  coupled  with 
any  of  the  circumstances  herein  after  mentioned,  shall  be  ( 198} 
prosecuted  for  and  may  be  convicted  of  the  offence  of  simple  bank- 
ruptcy, to  wit: 

1.  If  his  household  expenses,  which  he  is  bound  to  enter 
in  his  day-book,  month  by  month,  are  adjudged  excessive. 

2.  If  it  be  proved  that  he  has  wasted  considerable  sums  in 
gaming,  or  in  enterprises  entirely  depending  upon  chance. 

5.  If  ii  appear,  from  his  last  inveniory,  that  his  effects  or 
means  of  payment  being  50  per  cent,  less  than  the  amount 
of  his  debts,  he  has  borrowed  considerable  sums  of  money, 
and  if  he  has  re-sold  goods  at  a  loss  or  below  the  market 
price. 
4.  If  he  has  issued  or  indorsed  bills  or  notes  to  an  amount 
equal  to  three  times  that  of  his  property  or  effects,  ac- 
cording to  his  lust  inventory. 
Art.  587.  A  merchant  in  a  state  of  failure  may  be  (199)  prose- 
cuted for  simple  bankruptcy  and  convicted  thereof, 

If  he  has  not  made  in  the  registry  of  the  tribunal  of  commerce 

the  declaration  required  by  art.  440. 
If,  after  absconding  or  departing  from  the  place  of  his  usual 
residence,  he  has  not  appeared  in  person  before  the  agents 
and  syndics,  within  the  periods  limited   by  law,  unlesis 
prevented  by  legal  impediments. 
If  the  books  which  he  exhibits  are  not  regularly  kept,  eveti 
though   the   irregularities   should   not   induce  any  pre- 
sumption of  fraud;  or  if  he  keeps  back  any  of  his  books. 
If,  being  a  member  of  a  partnership,  he  has  not  conformed 
to  the  rules  prescribed  by  art.  440. 
Art.  588.  Cases  of  simple  bankruptcy  shall  be  tried  and  deter- 
mined by  the  tribunals  of  correctional  police,  on  the  complaint  of 
the  syndics,  or  of  any  of  the  creditors,  or  on  the  official  informatibn 
©fa  competent  magistrate  or  law  officer  of  the  government. 

Art.  589.  The  costs  of  prosecution  in  cases  of  simple  bank- 
ruptcy shall  be  borne  by  the  creditors,  if  the  proceedings  have  been 
instituted  on  the  complaint  of  the  syndics. 

(198)  Shall  be  prosecuted.  This  article  is  imperative,  and  makes  it  the  indispen- 
sable duty  of  the  public  officei'S  to  prosecute  those  who  appear  to  have  been  guilty 
of  any  of  the  acts  that  it  describes;  while  the  subsequent  article  (5Sr)  leaves  it  ia 
their  discretion  to  prosecute  or  not,  according  to  circuujstances,  in  the  cases 
therein  mentioned.  The  same  distinction  between  the  cases  in  which  the  party 
maif  be,  and  those  in  which  he  shall  be  prosecuted,  is  nwde  in  the  next  chaptfei* 
concerning  fraudulent  bankruptcy. 

099)  See  the  precedioj  note. 
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Art,  590.  If  on  the  complaint  of  a  creditor,  he  shall  pay  the  costs 
if  the  party  be  acquitted;  and  if  convicted,  the  said  costs  shall  be 
paid  by  the  creditors. 

Art.  591.  The  imperial  attornies  are  bound  to  appeal  from  all 
judgments  of  >he  tribunals  of  correctional  police;  if,  from  the  facts 
appearing  in  the  course  of  the  investigation,  they  have  discovered 
that  there  is  sufficient  ground  to  prosecute  the  culprit  for  fraudu- 
lent bankruptcy.  (200) 

Art.  592.  The  tribunal  of  correctional  police,  at  the  same  time 
that  they  declare  the  party  guilty  of  the  offence  of  simple  bank- 
ruptcy, shall,  according  to  the  circumstances  of  the  case,  sentence 
the  convicted  party  to  imprisonment  for  a  term  not  less  than  one 
month,  and  not  more  than  two  years.  (201) 

The  judgments  sliall  be  moreover  posted  up,  and  published  in 
a  newspaper;  agreeably  to  the  directions  of  art.  683  of  the  code  of 
civil  proceedings. 

CHAPTER  n. 

Of  Fraudulent  Bankruptcy. 

Art.  593.  Every  merchant  in  a  state  of  failure,  coupled  with 
^ny  of  the  circumstances  herein  after  mentioned,  shall  be  con- 
victed of  the  crime  of  fraudulent  bankruptcy,  to  wii: 

1.  If  he  has  returned  fictitious  losses  and  expenditures,  and 
does  not  satisfactorily  shovi^  how  he  has  disposed  of  all  the 
moneys  that  have  come  to  his  hands. 

2.  If  he  has  fraudulently  kept  back  any  sum  of  money,  cre- 
dit, merchandise,  or  other  personal  property. 

o.  If  he  has  made  any  ficdtious  sales,  gifts,  or  negotiations. 

4.  If  he  has  by  fraud  and  collusion  marie  fictitious  ci'editors, 
either  by  means  of  false  book  entries,  or  of  authentic  or 
private  acts,  or  instruments  of  writing  made  without 
consideration. 

5.  If  he  has  violated  his  trust,  by  applying  to  his  own  use 
moneys,  negotiable  paper  or  merchandise,  which  he  had 
received  by  virtue  of  a  special  authority  from  another  per- 

(260)  This  is  called  an  appeal  a  ininimd,  that  is  to  say,  d  mintmd  ad  majorem 
poene.m,  and  may  be  brought  in  all  cases,  iu  which  the  prosecuting  officer  presumes 
that  a  punishment  proportioned  to  the  nature  of  the  offence  has  not  been  inflicted, 
■by  the  first  sentence. 

\  If  from  the  evidence  the  party  appears  to  have  been  guilt)'  of  a  higher  offence, 
than  that  for  which  he  stands  indicted  in  the  infei'ior  court,  the  charge  against  him 
is  varied  in  the  court  above,  so  as  to  agree  with  the  facts  that  appear  in  proof 

As  simple  bankruptcy  is  triable  by  the  tribunals  of  correctional  police,  and  fraud- 
Tilent  bankruptcy  by  the  criminal  tribunals,  and  of  course  by  jury,  since  that  mode 
of  trial  still  subsists  in  France  in  ordinary  criminal  cases,  it  is  to  be  presumed,  that 
the  appeal  is  but  the  formal  mode  of  transferring  the  cause  from  one  tribunal  to 
the  other,  whei-e  it  is  to  be  proceeded  in  de  novo,  and  the  party  being  brought  into 
the  Superior  Court,  may  be  indicted  there  anew  for  any  crime  or  offence  within. 
its  jurisdiction. 

(201)  The  same  penalty  is  imposed  on  simple  banJcniptSf.  by  the  penal  code^, 
art.  402. 
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son,  or  which  had  been  deposited  into  his  hands  for  safe 
keeping,  or  to  be  applied  to  some  specific  purpose. 

6.  If  he  has  purchased  real  or  personal  property  by  means 
of  a  borrowed  name. 

7.  If  he  has  secreted  his  books. 

^.  Art.  594.  A  merchant  in  a  state  of  failure  may  be  prosecuted 
for  fraudulent  bankruptcy  and  be  convicted  thereof. 

If  he  has  kept  no  books,  or  if  his  books  do  not  exhibit  the  real 
state  of  his  debts  and  credits. 

If,  having  obtained  a  letter  of  license,  he  has  not  appeared  in 
person,  when  legally  summoned. 

Art.  595.  Cases  of  fraudulent  bankruptcy  shall  be  prosecuted 
ex  officio  before  the  tribunals  of  criminal  jurisdiction,  by  the  im- 
perial attorneys  and  their  deputies,  either  on  the  strength  of  pub- 
lic notoriety  or  on  tUe  denunciation  of  the  syndics,  or  of  one  of  the 
creditors. 

Art.  596.  If  the  party  accused  be  convicted  of  the  crimes  men- 
tioned in  the  preceding  articles,  he  shall  suffer  the  pains  and  pe- 
nalties of  fraudulent  bankruptcy  as  provided  in  the  penal  code. 
(202) 

Art.  597.  Those  who  shall  be  convicted  of  aiding  and  abetting 
a  fraudulent  bankrupt,  in  the  concealment  of  the  whole  or  any 
part  of  his  real  or  personal  property,  or  of  having  consented  to 
appear  as  fictitious  creditors  of  such  bankrupt,  and  who  at  the 
time  of  proving  their  pretended  debts,  shall  have  persevered  in 
asserting  them  to  be  genuine  and  true,  shall  be  considered  as  ac- 
complices of  the  fraudulent  bankrupt,  and  shall  suff'er  the  same 
punishment. 

Art.  598.  In  addition  to  the  punishments  prescribed  by  law, 
the  accomplices  of  fraudulent  bankrupts  shall  moreover  be  ad- 
judged, 

1.  To  restore  to  the  creditors  the  property,  rights,  and 
claims  fraudulently  subtracted. 

2.  To  pay  to  the  said  creditors,  by  way  of  damages,  a  sum 
of  money  equal  to  the  amount  of  which  they  had  at- 
tempted to  defraud  them. 

Art.  599.  The  sentences  of  the  courts  of  criminal  jurisdiction 
against  bankrupts  and  their  accomplices  shall  be  posted  up  and 
published  in  a  newspaper,  agreeably  to  the  directions  of  art.  683 
of  the  code  of  civil  procedure. 

CHAPTER  III. 

Of  the  Administration  of  the  Bankrufit*8  Estate* 

Art.  600.  No  civil  rights  or  claims  whatever  (except  those 
mentioned  above,  art.  598)  shall  be  brought  forward  or  decided 

(202)  The  penalty  imposed  by  the  penal  code  on  fraudule7it  bankrupts^  is  that 
of  hard  labour  for  a  limited  time.  Pen.  Cod.  Art.  402.  It  cannot  be  for  less  than 
five  years,  nor  more  than  twenty.  Ibid.  Art.  19.  Exchange  agents  or  brokers,  con- 
victed of  simple  bankruptcy,  are  sentenced  to  the  same  punishment;  and  if  they 
have  been  guilty  oi  fraiulident  bankruptcy ^  they  are  condemned  to  hard  labour 
for  life.  See  above.  Note  42. 
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upon,  in  prosecutions  for  simple  or  fraudulent  bankruptcy,  or  in 
any  way  be  intermixed  or  blended  with  such  prosecutions,  or  the 
judgments  that  shall  be  given  therein;  (203)  but  all  such  rights 
and  claims  shall  be  and  remain  distinct  and  separate;  and  all  the 
provisions  of  this  law  relating  to  the  estate  and  property  of  insol- 
vent debtors,  shall  be  carried  into  execution  in  manner  as  herein 
directed;  nor  shall  the  tribunals  of  criminal  jurisdiction  or  correc- 
tional police  take  or  draw  to  themselves  in  any  manner  the  cogni- 
zance thereof,  by  way  of  original  suit,  appeal,  removal,  or  otherwise. 

Art.  601.  The  syndics  of  each  bankruptcy  shall  nevertheless, 
be  bound  to  deliver  to  the  imperial  attorneys  and  their  deputies,  all 
the  papers  and  documents,  and  to  give  them  all  the  information 
that  they  shall  require. 

Art.  602.  The  documents,  papers  and  vouchers,  delivered  by 
the  syndics,  shall,  during  the  pendency  of  the  suit,  be  deposited 
in  the  registry,  in  order  to  be  communicated  to  whom  it  may  be 
proper;  such  communication  shall  take  place  on  the  requisition  of 
the  syndics,  who  may  make  private  extracts  from  the  said  docu- 
ments, or  demand  official  extracts  or  copies  thereof,  which  shall  be 
delivered  by  the  register. 

Art.  603.  The  said  documents,  papers  and  vouchers,  shall,  af- 
ter judgment,  be  returned  to  the  syndics,  who  shall  give  a  sufficient 
discharge  for  the  same,  such  only  excepted,  as  the  court  shall  or- 
der to  remain  deposited  of  record. 

TITLE  V. 

Of  Rehabilitation.  (204) 

Art.  604.  All  petitions  for  the  rehabilitation^  or  restoration  to  his 
former  rights  of  a  merchant  who  has  been  in  a  state  of  fail- 
ure, shall  be  addressed  to  the  court  of  appeals  of  the  circuit  in 
which  he  resides. 

Art.  605.  He  shall  be  bound  to  annex  to  his  petition  the  ac- 
quittances and  other  docum.ents  or  vouchers,  proving  that  he  has 
paid  the  whole  of  his  debts  with  interest  and  costs. 

Art.  606.  The  attorney  general  of  the  court  of  appeals,  to  whom 
the  petition  shall  be  communicated,  shall  send  copies  thereof 
certified  by  himself  to  the  Imperial  attorney  of  the  civil  tribunal 
and  to  the  president  of  the  tribunal  of  commerce  of  the  place  or 
district  wherein  the  debtor  resides;  and  if  the  debtor  has  removed 
to  another  place  since  his  failure,  then  also  to  the  tribunal  of  com- 
merce of  the  district  where  it  took  place,  and  shall  require  them 
to  collect  all  the  information  in  their  power  concerning  the  truth  of 
the  facts  set  forth  in  the  said  petition. 

(•203)  In  the  courts  of  civil  law,  civil  and  criminal  proceedings  are  often  blended 
together,  and  the  same  sentence  which  condemns  the  patty  to  punishment,  not 
only  awards  restitution  and  damages  to  the  injured  party,  but  many  incidental 
matters  merely  of  a  civil  nature  are  often  decided  upon  in  a  criminal  proceeding. 
On  the  other  hand,  when  a  suit  is  brought,  as  we  would  say,  on  the  civil  side  of 
the  court,  and  criminal  matter  appears  to  i-esult  from  the  facts  or  evidence  in  the 
i:ause,  a  criminal  prosecution  is  instituted,  quasi^  as  a  branch  of  the  original  suit, 
attd  that  is  called /jrocecfe?'  a  V extraordinaire. 

'''i04)  See  above,  Note  40. 
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Art.  607.  The  imperial  attoniey  and  the  president  of  the  tribu- 
nal of  commerce,  shall  in  consequence  thereof,  see  that  a  copy  of 
the  said  petition  remain  posted  up  for  the  space  of  two  months,  in 
the  hails  where  the  respective  courts  hold  their  sittings,  at  the  pub- 
lic exchange,  and  in  the  hall  of  the  municipal  council,  and  the 
substance  thereof  shall  be  inserted  in  the  newspapers. 

Abt.  608.  Any  one  of  the  creditors  who  shall  not  have  been 
fully  paid  his  debt  with  interest  and  costs,  or  any  other  interested 
party,  may  while  the  petition  remains  posted  up,  file  their  objec- 
tions in  the  registry  against  the  rehabilitation  prayed  for,  together 
with  the  vouchers  in  support  thereof,  if  any  they  have;  the  objecting 
creditor,  however,  can  never  be  a  party  in  the  suit  for  rehabilitation, 
but  this  is  not  to  be  understood  to  operate  in  any  manner  to  the 
prejudice  of  his  other  rights. 

Art.  609.  The  aforesaid  period  of  two  months  being  expired, 
the  imperial  attorney  and  the  president  of  the  tribunal  of  com- 
merce, shall  separately  transmit  to  the  attorney  general  of  the 
court  of  appeals,  the  information  which  they  shall  have  collect- 
ed, the  objections  which  shall  have  been  made,  and  the  facts 
which  may  have  come  to  their  own  individual  knowledge  respecting 
the  conduct  of  the  petitioner;  they  shall  also  give  their  advice  on 
the  subject  of  his  petition. 

Art.  610.  The  attorney  general  of  the  court  of  appeals  shall, 
upon  a  review  of  the  whole,  cause  a  decree  to  be  made,  admitting 
or  rejecting  the  prayer  of  the  petitioner;  if  it  is  rejected,  it  can 
never  again  be  brought  forward. 

/  Art.  611.  If  the  rehabilitation  is  granted,  the  decree  shall  be 
transmitted  to  the  imperial  attornies  and  presidents  of  the  several 
tribunals  to  whom  the  petition  was  previously  sent.  Those  tribu- 
nals shall  cause  the  same  to  be  read  in  open  court,  and  to  be  en- 
tered among  their  records. 

Art.  612.  Those  who  have  been  guilty  o^  stellionate^  (205)  frau- 
dulent bankrupts,persons  convicted  of  theft  or  swindling,  and  those, 
who  being  accountable  to  others,  such  as  guardians,  administrators, 
trustees  and, depositaries,  shall  not  have  rendered  or  settled  their 
accounts,  shall  not  be  admitted  to  the  benefit  of  rehabilitation. 

Art.  613.  a  simple  bankrupt,  after  suffering  the  punishment  to 
which  he  has  been  sentenced,  may  be  admitted  to  the  benefit  of 
rehabilitation. 

Art.  614.  A  merchant  who  has  failed  can  never  appear  on  the 
public  exchange,  until  he  hasobtainedadecreeof  rehabilitation.(206) 

(205)  See  above,  Note  195. 

(206)  Many  othet"  disabilities,  though  not  mentioned  in  this  Code,  are  yet  im- 
posed by  the  French  law  on  merchants  in  a  state  of  failure  or  bankruptcy,  until 
tliey  are  restored  to  their  former  rights  by  the  decree  of  a  competent  tribunal. 
Tliey  are  incapacitated  from  holding  any  civil  office,  Ord.  1673.  Tit.  9.  Art.  15, 
.lousse,  175.^ — In  all  the  constitutions  wiiich  Fi-ance  has  successively  adopted  since 
the  revolution,  there  is  a  clause  to  the  same  effect;  and  that  of  1799,  Avhich  is  said 
to  be  now  in  force,  as  far  as  it  has  not  been  altered  or  modified  by  organic  senatus 
consulta,  contains  this  express  clause:  "  The  exercise  of  the  rights  of  a  French. 
"  citizen  is  suspended  by  bankruptcy  or  failure, />ar  Vetat  de  dihitenr  failli.  Const. 
1799.  Art.  5.  They  are.  moreover  disabled  from  being  exchange  agents,  brokers, 
testamentary  executors,  trustees,  or  guardians;  and  every  letter  of  attorney  made 
to  a  person  who  afterwards  becpraes  bankrupt,  does  by  this  kind  of  civil  death 
become  null  and  void.  Jousse  182. 
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BOOK  IV. 

Of  the  Courts  of  Commercial  Jurisdiction. 
TITLE  I. 
Of  the  Organisation  of  the  Tribunals  of  Commerce. 

Art.  615.  The  number  of  tribunals  of  commerce  and  the  seve- 
ral towns  which,  by  the  extent  of  their  trade  or  manufactures,  are 
entitled  to  have  one,  shall  be  determined  by  a  regulation  of  public 
administration. 

Art.  616.  The  jurisdictional  district  of  each  tribunal  of  com- 
merce shall  be  the  same  as  that  of  the  civil  tribunal  wiihin  the 
limits  of  whose  jurisdiction  it  shall  be  established;  and  if  there  be 
several  tribunals  of  commerce  within  the  jurisdictional  limits  of 
one  civil  tribunal  only,  particular  districts  shall  be  assigned  to 
them  respectively. 

Art.  617.  Each  tribunal  of  commerce  shall  consist  of  one  pre- 
sident and  a  competent  number  of  judges  and  substitutes,  (207) 
The  number  of  judges  cannot  be  more  than  eight,  nor  less  than 
two;  the  president  not  included.  That  of  the  substitutes  shall  be 
in  proportion  to  the  business  to  be  done.  The  number  of  judges 
and  substitutes  for  each  tribunal,  shall  be  determined  by  a  regula- 
tion of  public  administration. 

Art.  618.  The  members  of  the  tribunals  of  commerce  shall  be 
elected  by  an  assembly  composed  of  respectable  merchants,  and 
particularly  of  the  heads  of  commercial  houses  of  long  standing, 
and  who  are  generally  esteemed  for  their  integrity,  industry,  and 
economy. 

Art.  619.  The  prefect  shall  make  a  list  of  persons  of  the  above 
description,  whom  he  shall  select  from  among  all  the  merchants 
of  the  district  and  shall  send  to  the  minister  of  the  interior  for  his 
approbation:  their  number  cannot  be  less  than  five  and  twenty  in 
towns  the  population  of  which  does  not  exceed  fifteen  thousand 
souls;  in  other  towns  and  cities  it  must  be  augmented  at  the  rate 
of  one  elector  for  every  thousand  souls. 

Art.  620.  Any  merchant  may  be  appointed  a  judge  or  substitute 
if  he  is  thirty  years  of  age,  and  has  carried  on  trade  and  commerce 
with  honour  and  distinction  for  the  last  preceding  five  years.  The 
president  must  have  attained  the  age  of  forty  years,  and  shall  only 
be  chosen  from  among  those  who  have  been  judges,  including  not 
only  those  who  have  exercised  the  judicial  functions  in  the  existing 
tribunals,  but  even  those  who  have  been  consuls  (208)  under  the 
old  establishment. 

(207)  The  French  term  is  suppleanls,  which  we  think  we  cannot  translate 
better  than  by  the  word  substitutes;  their  office  is  very  sinmilar  to  that  of  the 
master  of  the  rolls  in  the  English  court  of  Chancery,  who  sits  and  hears  causes 
Avhen  the  lord  Chancellor  cannot  attend  in  person. 

(208)  Before  the  revolution  the  subjects  which  now  constitute  the  jurisdiction  of 
the  tribunals  of  commerce  were  divided  between  two  different  courts.  The  courts 
nf  Admiralty  had  cognizance  of  all  matters  relative  to  shipping  and  maritime  con- 
tracts, such  as  freight,  insurance,  bottomry,  material-men,  mariners'  wages  and 
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Art.  621.  The  election  shall  be  made  by  ballot,  and  by  the  posi- 
tive majority  of  votes.  The  president  shall  be  voted  for  separately. 

Art.  622.  At  the  first  election,  the  president  and  one  half  of 
the  judges  and  substitutes  of  which  the  tribunal  shall  be  composed, 
shall  be  chosen  for  two  years,  and  the  other  half  for  one  year:  At 
the  subsequent  elections,  all  the  nominations  shall  be  made  for 
two  years. 

Art.  623.  The  president  and  judges  cannot  remain  in  office  longer 
than  two  years,  nor  be  re-elected  but  after  the  interval  of  one  year. 

Art.  624.  Government  shall  appoint  a  clerk  or  register,  and 
huissiers  for  each  tribunal,  whose  rights,  fees,  and  duties  shall  be 
determined  by  a  regulation  of  public  administration. 

Art.  625.  Special  officers, denominated  ^arf/^s  ducom?7i€rce^('209) 
shall  be  established,  for  the  city  of  Paris  only,  whose  duty  it  shall 
be  to  execute  the  decrees  of  the  tribunal  of  commerce,  which  are 
to  be  enforced  by  arrest  or  imprisonment;  their  organisation  and 
the  extent  of  their  authority  shall  be  determined  by  a  special  re- 
gulation. 

Art.  626.  The  decrees  of  the  tribunals  of  commerce  shall  be 
pronounced  by  at  least  three  judges.  No  substitute  can  be  called 
in,  except  to  complete  that  number. 

Art.  627.  Agreeably  to  the  414th  article  of  the  code  of  civil 
proceedings,  attorneys  are  not  allowed  to  practise  in  the  tribunal 
of  commerce.  (210)  No  person  can  be  admitted  to  defend  a  cause 
before  those  tribunals,  unless  thereto  authorized  by  the  party  in 
person  and  in  open  court,  or  unless  he  exhibits  a  special  warrant 
of  attorney  from  such  party;  which  power  may  be  indorsed  on  the 
original  or  a  copy  of  the  summons,  and  shall  be  exhibited  to  the  re- 
gister before  the  hearing  of  the  cause,  and  by  him  inspected  and 
signed  gratis. 

Art.  628.  The  functions  of  the  judges  are  merely  honorary. 

Art.  629.  They  are  sworn,  before  entering  upon  the  exercise  of 
their  judicial  functions;  the  oath  is  taken  before  the  court  of  ap- 
peals when  it  holds  its  sittings  within  the  town  where  the  tribunal 
of  commerce  is  established.  In  the  contrary  case,  the  court  of  ap- 
peals, on  the  application  of  the  commercial  judges,  empowers  the 
civil  tribunal  of  the  district  to  administer  the  oath;  in  that  case, 

the  like;  while  bankruptcy,  partnerships,  merchants'  accounts,  bills  of  exchange, 
promissoiy  notes  and  other  matters  relative  to  the  land  trade,  were  within  the  ju- 
risdiction of  a  special  tribunal  established  in  each  of  the  principal  manufactming 
and  commercial  towns,  under  the  denomination  oi  Jvges  Consuls.  Their  organiza- 
tion and  mode  of  appointment  were  nearly  the  same  with  that  of  the  tribunals  of 
commerce  under  the  present  code,  who  are  in  fact  the  ancient  Consular  Courts  re- 
vived,  and  having  in  addition  to  their  former  jurisdiction,  that  of  an  instance  court 
of  ^idmircdty. 

(209)  These  were  first  established  under  Lewis  XVI,  by  an  edict  made  in  the 
year  1778:  their  functions  had  been  suspended  during  the  revolution. 

(210)  The  party  may  appear  in  court  attended  by  a  friend,  or  he  may  be  repre- 
sented by  virtue  of  a  special  letter  of  attorney,  but  no  person  is  allowed  to  appear 
for  him  in  a  legal  character;  the  proceedings  there  being  summary,  and  ex  aequo 
et  bono.  The  same  rule  prevails  in  Spain,  before  the  courts  of  the  Prior  and 
CmisidSf  which  are  the  commercial  tribunals  of  that  countrv^Ord.  of  Bilboa,  c.  1. 

Art.  6. 
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ihe  civil  tribunal  makes  a  proves  verbal  of  the  transaction,  and 
transmits  it  to  the  court  of  appeals,  who  order  it  to  be  filed  of  re- 
cord in  their  registry.  All  this  is  done  with  the  advice  of  the  law 
officer  of  the  crown  and  without  costs. 

Art.  630.  The  tribunals  of  commerce  are  within  the  sphere  of 
the  authority,  and  under  the  superintendance  of  the  grand  judge 
minister  of  justice. 

TITLE  II. 

Of  the  Jurisdiction  of  the  Tribunals  of  Commerce. 

Art.  631.  The  tribunals  of  commerce  shall  take  cognizance, 

1 .  Of  all  suits  relative  to  engagements  and  transactions  be- 
tween merchants,  traders  and  bankers. 

2.  Of  suits  relative  to  commercial  acts. 

Art.  632.  The  law  recognises  as  commercial  acts: 

Every  purchase  of  merchandise  or  produce  to  be  sold  again, 
cither  in  its  natural  state  or  after  undergoing  some  manufacturing 
process,  or  even  merely  to  be  let  out  to  hire: 

All  manufacturing  establishments;  all  private  or  public  contracts 
or  undertakings  for  the  supply  of  merchandise  or  of  specific  articles;, 
agencies  for  the  conveyance  of  goods  by  land  or  water,  for  the  sale 
of  goods  on  commission,  or  for  the  transaction  of  business  in  gen- 
eral, or  in  any  particular  line;  sales  at  auction,  and  theatrical  ex- 
hibitions; 

Every  kind  of  business  in  the  way  of  exchange,  banking  and 
brokerage; 

All  the  transactions  of  public  banks; 

All  engagements  betv;een  merchants,  bankers  and  traders; 

Bills  of  exchange  and  remittances  of  money  from  place  to  place, 
between  persons  of  any  description. 

Art.  633.  The  law  recognises  likewise  as  commercial  acts: 

All  contracts  for  the  building,  and  all  purchases,  sales  and  re- 
sales, of  ships  and  vessels  for  maritime  or  inland  navigation; 

All  maritime  outfits  and  shipments; 

All  sales  or  purchases  of  rigging,  tackle,  apparel  and  provisions. 

Every  contract  of  affreightment,  maritime  loan,  insurance,  and 
generally  all  contracts  concerning  maritime  trade; 

All  agreements  for  the  hiring  and  wages  of  seamen; 

All  engagements  of  seamen  to  serve  on  board  of  merchant  vessels. 

Art.  634.  The  tribunals  of  commerce  shall  likewise  take  cog- 
nizance; 

1 .  Of  suits  brought  against  factors,  clerks  or  servants  of 
merchants,  so  far  only  as  concerns  the  business  of  their 
employers; 
3.  Of  notes  given  by  collectors  of  taxes  and  others  being  iiv  | 
the  receipt  of  public  moneys.  (211) 

(211)  These  are  promissory  notes  or  bills  of  exchange  drawn  by  the  collectors' 
of  taxes  on  themselves,  in  anticipation  of  the  public  revenue.  They  are  thrown 
jiito  circulation,  and  received  in  payment  of  imposts  and  duties. 
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Art.  635.  And  lastly,  they  shall  take  cognizance; 

1.  Of  all  matters  concernhig  the  delivery  of  the  Az/an  and 
commercial  books  of  a  merchant  under  failure,  and  of  the 
proof  and  verification  of  his  debts; 

2.  Of  all  oppositions  to  the  confirmation  of  a  deed  or  articles 
of  compromise  between  the  debtor  and  his  creditors  in  a 
case  of  failure,  when  the  particular  facts  on  which  the 
opposition  is  founded  are  within  the  proper  cognizance 
of  commercial  tribunals. 

In  all  other  cases,  such  oppositions  shall  be  decided  on 
by  the  civil  tribunals. 

In  consequence  thereof,  all  exceptions  filed  or  exhibit- 
ed against  a  compromise,  shall  contain  the  reasons  of  the 
opponent,  other\vise  shall  be  null  and  void. 

3.  Of  the  confirmation  of  deeds  or  articles  of  compromise 
made  between  a  debtor  and  his  creditors  in  cases  of  failure; 

4.  Of  cases  of  cessio  bonoriim  so  far  only  as  belongs  to  the 
jurisdiction  of  tribunals  of  commerce,  by  virtue  of  art.  901 
of  the  code  of  civil  proceedings.  (212) 

Art,  636.  Whenever  bills  of  exchange  operate  merely  as  sim- 
ple contracts,  as  is  mentioned  above,  art.  1 12,  or  when  promissory 
notes  payable  to  order  shall  be  subscribed  or  indorsed  only  by  indivi- 
duals not  engaged  in  trade,  and  shaH  not  have  been  given  in  the 
course  of  a  commercial  or  banking  transaction  or  for  some  consid- 
eration resulting  from  traffic,  exchange  or  brokerage,  the  tribu- 
nal of  commerce  shall  be  bound  to  transfer  the  cause  to  the  civil 
tribunal,  if  thereto  required  by  the  defendant. 

Art.  637.  If  the  bills  of  exchange  or  promissory  notes  bear  at 
the  same  time  the  signatures  or  indorsements  both  of  merchants 
and  of  persons  not  in  trade,  the  tribunal  of  commerce  shall  take 
cognizance  thereof;  but  they  shall  not  insert  in  their  decrees  the 
clause  of  coercion  by  imprisonment  against  those  who  are  not 
merchants,  unless  they  have  subscribed  or  indorsed  the  bill  or  note 
in  the  course  of  a  commercial  or  banking  transaction,  or  for  some 
consideration  resulting  from  traffic,  exchange  or  brokerage. 

Art.  638.  The  tribunals  of  commerce  shall  not  take  cognizance 
of  suits  against  owners  or  tenants  of  landed  property,  on  account  of 
the  sale  of  produce  raised  upon  their  estates,  or  against  merchants 
/{ov  articles  purchased  for  their  own  personal  use. 

Nevertheless,  all  notes  subscribed  by  a  merchant,  shall  be  consid- 
ered to  have  been  given  in  the  course  of  his  commercial  dealings; 
and  those  subscribed  by  collectors  of  taxes,  paymasters  or  other 
persons  in  the  receipt  of  public  moneys,  shall  be  considered  to  have 
been  given  in  the  course  of  their  official  business,  unless  the  con- 
trary appear  on  the  face  of  the  writing. 

(212)  The  article  here  referred  to  is  the  same  with  art.  571  of  this  code.  It  ought 
to  be  observed  that  by  ai*t.  442  of  the  code  of  civil  proceedings,  the  tx'ibunals  of 
commerce  cannot  take  cognizance  of  the  execution  of  their  own  judgments.  They 
are  no  more  than  the  evidence  of  a  debt;  conclusive,  indeed,  when  not  appealed 
from,  but  all  pi'oceedings  arising  out  of  a  seizure  or  arrest  made  in  execution  ot 
them,  belong  exclusively  to  the  jurisdiction  of  the  civil  tribunals. 
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Art.  639.  The  tribunals  of  commerce  shall  decide  without 
appeal: 

1.  All  suits  and  demands  not  exceeding  the  amount  or  value 
of  1000  francs. 

2.  All  suits  in  which  the  parties,  being  amenable  to  their 
jurisdiction,  and  in  the  full  exercise  of  their  civil  rights, 
shall  agree  to  abide  by  the  judgment  of  the  tribunal,  and 
waive  the  right  to  appeal  therefrom. 

Art.  640.  In  those  districts  in  which  there  is  no  tribunal  of 
commerce,  the  civil  tribunals  shall  exercise  the  functions  and  juris- 
diction thereof. 

Art.  641.  The  proceedings  in  such  cases,  shall  be  carried  on 
in  the  same  form  as  they  would  have  been  before  the  tribunals  of 
commerce,  and  the  decrees  shall  be  equally  effectual. 

TITLE  III. 

Of  the  forms  of  Proceeding  before  the  Tribunals  of  Commerce, 

Art.  642.  The  forms  of  proceeding  before  the  tribunals  of  com- 
merce shall  be  those  which  have  been  regulated  by  the  code  of 
civil  proceedings,  part  1.  book  2,  tit.  25. 

Art.  643.  Nevertheless,  the  articles  156,  158,  and  159  of  the 
same  code  (213)  relative  to  judgments  by  default  rendered  by  in- 
ferior tribunals,  shall  be  applicable  to  the  judgments  by  default 
which  shall  be  rendered  by  the  tribunals  of  commerce. 

Art.  644.  Appeals  from  the  judgments  or  decrees  of  the  tribu- 
nals of  commerce,  shall  be  carried  to  the  appellate  courts  of  the 
circuits  in  which  they  are  respectively  situated,  (fi  14) 

TITLK  IV. 

Of  the  forms  of  Proceeding  before  the  Courts  of  Afipeals, 

Art.  645.  The  term  of  three  months  is  allowed  for  appealing 
from^the  judgments  or  decrees  of  the  tribunals  of  commerce;  to  be 
computed  in  the  case  of  final  judgments,  from  the  day  of  the  notifica- 
tion thereof,  and  in  cases  of  judgments  by  default,  from  the  expira- 
tion of  the  term  prescribed  for  entering  an  opposition  to  the  same. 
The  appeal  may  be  entered  on  the  same  day  that  the  judgment  is 
given. 

Art.  646.  The  appeal  shall  not  be  admitted  when  the  principal 
sum  does  not  exceed  in  amount  or  value  1000  francs,  though  the 
decree  should  not  express  that  it  is  given  finally  and  without  appeal, 
or  should  even  reserve  or  allow  to  the  parties  the  J'ight  of  appeal- 
ing therefrom. 

(213)  The  articles  here  cited  refer  to  mere  matters  of  practice,  of  no  kind  of  in- 
terest to  the  American  reader. 

(214)  An  error  has  inadvertently  crept  in  Note  sr.  p.  99.  where  it  is  said  "  that 
there  is  in  France  one  tribunal  of  appeals  in  each  department?^  \\  ought  to  be 
read ybr  several  departments. 

Previous  to  the  annexation  of  Holland  and  the  Hanse  Towns,  thert?  were  in 
France  thiily -three  courts  of  appeals,  each  having  within  its  jurisdiction  ascertain 
number  of  departments.  It  is  probable  that  their  number  has  been  increased 
since  that  event. 
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Art.  647.  The  courts  of  appeals  cannot  in  any  case,  suspend  the 
execution  of  the  decrees  of  the  tribunals  of  commerce,  on  pain  of 
nullity,  and  even  of  being  adjudg;ed  to  pay  damages  to  the  parties, 
€ven  though  the  competency  of  the  said  tribunals  should  be  con- 
tested or  denied;  but  they  may,  according  to  the  exigency  of  the 
•ase,  grant  an  extraordinary  summons  or  citation  and  appoint  a  day 
and  hour  for  hearinj^  the  parties  on  the  merits  of  the  appeal. 

Art.  648.  Appeals  from  the  judgments  of  the  tribunals  of  com- 
merce shall  be  proceeded  in  as  in  summary  causes.  (215)  The  pro- 
ceedings from  the  entering  of  the  appeal  to  the  final  decree  inclu- 
sively, shall  be  confoiTnable  to  the  forms  prescribed  for  appeals  in 
civil  causes  by  the  Sd  book  of  the  first  part  of  the  code  of  civil 
proceedings. 

(215)  The  distinction  between  plenary  and  summary  causes  in  courts,  which  pro- 
ceed accoi-ding  to  the  civil  law,  is  sufficiently  known.  It  is,  moreover,  fully  explained 
in  Consett's  Practice  of  the  English  Ecclesiastical  courts.  Part  1.  sect  2.  page  22, 


ERRATA. 

Page  94.    Note  13,  line  1.  for />flra/>A^  read />am/)Ae. 

99.    Noti-  27,  line  1.  for  in  each  department,  read /or  several  departments. 

126.  Note  85,  line  1.  for  individual  sales,  reii(\j:'diczal  sales. 

138.  Note  105,  line  2  for  prohihited,  read  prohibited. 

146.  for  Art.  132,  read  Art.  332. 

154.  lint  5,  of  the  notes,  for  fact,  resid  facts. 

158.  Note  145,  line  2.  cfe/e  comma. 

164.  Note  151,  line  14.  for  proofs  restd  proofs. 

Vol.  II.  App.  t  2  D 


B.  B.  HOPKINS  &  eo. 

Shakspeare  Buildings,  corner  of  Chesnut  and  Sixth  Streets, 

PHILADELPHIA, 

Have  for  sale  an  extensive  collection  of  law,  classical,  theological, 
medical  and  school-books. 

Amon.Ej  which  are,  cents 

Howard's  Greek  and  English  Vocabulary,  63 

Neilson's  Greek  Exercises,  or  introduction  to  the  study  of  the 
Greek  Language,  with  a  Key,  200 

Neilson's  Greek  Exercises,  without  the  Key,  175 

The  Key  to  ditto  by  itself,  75 

Farrand's  Translation  of  Wettenhairs  Greek  Grammar,  75 

Ross's  Latin  Grammar,  fourth  edition,  enlarged,  75 

Farraiid's  Course  ot  Latin  studies,  or  classical  selections,  with 
notes  to  facilitate  the  progress  of  learners.  Published  in  a  cheap, 
correct,  and  improved  form.  Comprised  in  five  parts.  For  the 
use  of  American  schools.  Parts  1,  2,  3,  containing  Corderius, 
^sop's  Fal)les,  l^rasmus,  and  parts  4  and  5  containing  Selectae 
e  Veteri  and  Selectae  e  Profanis,  75 

Cornelius  Nepos,  100 

Ainsvvorih's  Latin  Dictionary,  450 

Ashley's  Translation  of  Xenophon,  225 

Nugent's  French  and  English  Pocket  Dictionary,  200 

Lectures  on  the  Evidences  of  the  Christian  Religion.  By  Saml. 
Stanhope  Smith,  D.  D  125 

Campbell's  Lectures  on  Ecclesiastical  History,  to  which  is  an- 
nexed his  famous  Essay  on  Miracles,  250 
"«  Campbell's  Lectures  on  Theology  and  Pulpit  Eloquence,          225 
Translation   of  the   Four  Gospels,   with  preliminary 
Dissertations,  and  notes  critical  and  explanatory; 
new  edition  corrected  and  revised,  4  vols  8vo.    1000 
Andrews'  Compend  of  Logic,  used  in  most  of  the  American  col- 
leges and  academies,  75 
M'Knight  on  the  Epistles,  6  vols.                                                   1800 
Emerson's  Evangelical  Primer,  containing  a  minor  doctrinal  ca- 
techism, and  a  minor  historical  catechism.  To  which  is  added, 
the  Westminster  Assembly's  Shorter  Catechism;    wiih   short 
explanatory  notes  and   copious  Scripture   proofs  and    illustra- 
tions; for  the  use  of  families  and  schools,  with  a  number  of  en- 
gravings, 1 3 
Same  Work,  per  dozen,                                                                   120 
Ramsay's  Life  of  General  Washington,  abridged,  for  the  use  of 
schools,                                                                                              113 
Columbian  Orator,                                                                                75 
American  Preceptor,                                                                            38 
Tutor's  Assistant,                                                           56 
Dwight's  Geography,                                                                           38 
Webster's  Dictionary,                                                                   100 


Hopkins  Uf  Co.'s  Publications. 

cents 

Goldsmith's  History  of  Greece,  abridged,  100 

Rome,  abridged,  100 

Dufief's  French  and  English  Dictionary,  100* 

Pufief  s  Nature  Displayed  in  her  method  of  teaching  language  to 

Man,  French  and  English,  500 

Do.         Do.  Spanish  and  English,  600 

Dr.  KoUock's  Sermons,  ,  250 

Self  Control,  a  new  and  interesting  novel,  200 

IN  PRESS. 

Virgil  Delphini,  with  the  Clavis  Virgiliana  annexed,  nearly  com- 
pleted. 

Virgil,  containing  the  Delphin  ordo  and  text  with  the  most  im- 
portant notes  translated  into  English,  together  with  a  variety  of 
other  notes  in  English,  selected  from  the  best  commentators 
of  Virgil,  by  a  distinguished  linguist.  With  the  Clavis  annexed. 

The  Clavis  to  sell  also  separately. 

Young's  Latin  Dictionary,  from  the  late  London  stereotype  edition. 

Parkhurst's  Greek  and  English  Lexicon  abridged,  containing  vari- 
ous improvements,  derived  from  Dawson,  Schleusner,  and 
otiiers,  designed  to  form  a  complete  lexicon  of  the  New  Tes- 
tament, for  the  use  of  schools  and  students  of  theology. 

An  Easy  Introduction  to  the  Knowledge  of  the  Hebrew  Lan- 
guage, without  the  Points.  By  James  P.  Wilson,  D.  D.  Wherein 
a  niimber  of  the  most  important  portions  of  the  Hebrew  scrip- 
tures are  given  with  the  English  translation  on  the  opposite 
page,  and  after  each  Hebrew  word  is  placed  a  number,  referring 
to  the  note  below,  or  under  some  former  page,  wherein  the  word 
is  grammatically  parsed,  and  the  learner  referred  also  numeri- 
cally to  the  rules  of  Parkhurst's  grammar,  printed  in  the  end 
of  the  book.  A  variety  of  important  observations  on  the  language 
will  be  found  in  the  notes.  The  whole  being  sufficient  to  intro- 
duce the  reader  into  a  competent  knowledge  of  the  Hebrew., 
without  the  trouble  of  committing  a  grammar  to  memory. 

Clarke's  Homer. 

Selections  from  Homer  for  schools. 

Wilkinson's  Atlas  Classica. 

Lectures  on  Sacred  and  Profane  History,  for  the  use  of  schools,  |jy 
the  Rev.  William  Staughton,  D.  D. 
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